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PREFACE TO VOLUME FOUR. 

While the judicial reports are full of civil actions 
for damages against physicians and surgeons for mal- 
practice, there are few reported criminal prosecutions. 
The reason is that the criminal law of England and 
America has always with a tender care protected this 
profession from so grave a responsibility for errone- 
ous opinion or mistaken zeal. One of the earliest of 
the great English common law Judges said: “God for- 
bid that a failure should subject the unfortunate prac- 
titioner to a criminal prosecution when he has done 
the best he could to effect a cure.” So when in the 
year 1832 in Baltimore, Maryland, Francis Burke (p. 
1 ) was tried for manslaughter because a patient whom 
he had treated according to tin* Thoinsonian system — 
a method which all the regular physicians united in 
saying was most ridiculous and absurd — had died on 
his hands, the Judge told the jury that the law had 
nothing to do with the merits or demerits of any school 
of medicine or whether one was better or worse than 
the other but that the only questions they had to de- 
cide were first, was the practitioner qualified to apply 
the remedies according to the system he professed to 
employ and second, did he use due care in doing so. 

The Trial of Charles Sprar/ue (p. 88) discloses a 
form of insanity very strange but at the present day 
well understood and defined. 

The most celebrated criminal trial in the United 
States in the character and standing of the culprit, the 
victim and the witnesses is undoubtedly that of Pro- 
fessor John W. Webster (p. 93) for the murder of Dr. 
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Parkman. There will appear in future volumes of this 
series great national political trials like those of Aaron 
Burr and Andrew Johnson and great historical ones 
like those of the assassins of three Presidents. But the 
defendants in the first two of these were not male- 
factors and in the last three wore obscure and half in- 
sane fanatics. Professor Webster was the honored 
occupant of a chair in our greatest American Univer- 
sity, and the man he killed was a prominent scientist 
arid philanthropist of the most cultured city on the 
continent. In all its details, the crime was as extraor- 
dinary as it is celebrated. < >nly a few months previous, 
the murderer and his victim had sat side by side on a 
platform at the dedication of the new Medical Building 
whose erection was due to the munificence of Dr. Park- 
man, and the professor had listened to the speeches 
eulogizing the benevolence and the public spirit of tin* 
physician. To him hud the professor applied for finan- 
cial aid on more than oik* occasion, and the very chair 
he filled in the college was the endowment, of the man 
whom he slew in that very building. And when in his 
small room on the first floor he was beating to death 
his benefactor and patron, the noise he made disturbed 
not a little the quiet of the class room just overhead, 
wheiein was lecturing to his students in medicine, that 
gentlest of American poets and humorists, Dr. Oliver 
Wendell llolmes. 

Was it a cold blooded murder with the design of get- 
ting out of the way at one stroke his creditor and his 
embarrassing debts or was it the result of a sudden fit 
of anger, as claimed by the professor in his last confes- 
sion? The question is hard to answer. The one thing 
certain is that had he made a clean breast of it on the 
day of the killing or even after he had disposed of the 
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body, and up to the next Sunday, be would never have 
been hanged and would certainly not have been con- 
victed of more than manslaughter. But when he called 
on his pastor, the brother of his victim, on that fatal 
Sunday afternoon and told the clergyman that the 
doctor had called at his office on the day of his disap- 
pearance and had been paid his debt and had gone 
away with the money, he owed him — this was the end 
of all for him. lie stood to this story throughout the 
trial and until death stared him in the face, and then 
made his confession. But it was now too late. A con- 
fessed liar and thief. Ids word was no longer worth 
anything. And yet one cannot read his confession 
without a feeling that he may after all have been guilt- 
less of the capital crime for which In* suffered, for in 
the very shadow of the gallows, when all hope was 
gone, he repeats it in this pathetic letter which he asked 
to be kept secret, but which later found its way into the 
public prints : 

Boston, August 6, 1850. 

Rev. Dr. Parkman: 

Dear Sir, — I cannot leave this world in the peace of mind for which 
I pray, without addressing you. as the head of that family which I 
have so deeply injured and afflicted, to make known to you and 
them the bitter anguish of soul, th * sincere contrition and penitence, 
1 have felt at having been the cause' of the affliction under which 
you and they have been called to mourn. I can offer no excuse for 
my wicked and fatal ebullition of passion but what you already 
know, nor would I attempt to palliate it. 

I had never, until the two or three last interviews with your 
brother, felt towards him anything but gratitude for his many acts 
of kindness and friendship. That I rhould have allowed the feel- 
ings excited on those occasions to have overpowered me so as to 
involve the life of your brother and my own temporal and eternal 
welfare, I can, even now, hardly realize. 

I may not receive from you forgiveness in this world, yet I can- 
not but hope and believe you will think of me with compassion, and 
remember me in your prayers to Him who will not turn away from 
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the humble and repentant. Had I many lives, with what joy would 
I lay them all down, could I in the least atone for the injury I have 
done, or alleviate the affliction I have caused; but I can now only 
pray for forgiveness for myself and for every consolation and bless- 
ing upon every member of your family. 

In justice to those dearest to me, I beg to assure you, and I en- 
treat you to believe me, no one of my family had the slightest doubt 
of my entire, innocence up to the moment when the contrary was 
communicated to them by Dr. Putnam. That they have your sin- 
cere pity and sympathy, I feel assured. 

There is no family towards every member of which I have always 
felt a greater degree of respect and regard than that of which you 
are now the head. Prom more than one I have received repeated 
acts of friendship and kindness, for which I have ever been and am 
most truly grateful. 

Towards yourself, in particular, have not only my own feelings 
been those of the most sincere regard and gratitude, but every indi- 
vidual of my family has felt towards you that you were their pastor 
and friend. Often has my wife recalled the interest you took in her 
from her first becoming your parishioner, and often has she spoken 
with feelings of deep gratitude, of the influence of your public min- 
istrations, and of your private instructions and conversations, and 
of your direction of her inquiries and reading in what related to 
her religious views. These she has often recalled and referred to, 
as having firmly established the religious faith and trust which are 
now such sources of consolation and support to her and our chil- 
dren, as well as to myself. 

Nothing that has occurred has weakened these feelings; and, al- 
though those I leave behind me may not meet you without the keen- 
est anguish, I trust you will exonerate them from any participation 
in, or knowledge of, their father's sin, up to the moment I have men- 
tioned And may you remember them in your prayers to the Father 
of the fatherless and the widow's God! 

I beg you, my dear sir, to consider this strictly a private letter, 
and by no means to give it publicity; at the same time, I will request 
you to make known to the immediate members of your family the 
Btate of my feelings and my contrition. 

That every consolation and blessing may be vouchsafed to your- 
self and to every member of your family, is the heartfelt prayer of 

Yours, most respectfully. 

J. W. WEBSTER. 

A curious case of mistaken identify is that of Thomas 
Hoag (p. 456). The woman who swore she was mar- 
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ried to him described him as the handsomest man she 
had ever seen, and looking at him as he stood before 
her in the dock exclaimed: “How often have I combed 
those dear locks I” Her sister said the same thing; all 
the neighbors in the little country town identified him, 
and yet beyond u shadow of a doubt every man and 
woman of them was deceived. 

The canny Virginian gentleman with the Scotch 
name who took such good care of his money was no 
match at all for the light-fingered gentry of his day, 
even within the sacred precincts of a church. ( Henry 
B. Allison, p. 464). 

Poor Tommy Lafon (p. 473), whose unfortunate but 
natural defense of his little brother resulted so fatnllv, 
was convicted and punished not for the homicide but 
for the unnatural and hard-hearted conduct of his aris- 
tocratic mother towards the poor butcher-boy whose 
life he accidentally took. 

That it is a very serious thing to interfere with the 
right of locomotion of a man of the law, James Lent 
(p. 545), found out to his sorrow. The most interesting 
incident in the case is, however, the brushing aside by 
the old New York magistrate of that most frequent and 
long-lived excuse “I forgot.” 

The action of Trevett v. Wheeden (p. 548) marks not 
only the birth in this nation of that mistaken political 
economy whose descendants have called themselves 
Greenbackers and Free Silverites, but is one of the 
earliest instances of the exercise by a court of the high 
function of declaring an act void because it disagrees 
with the constitution. And the case of The Rhode Isl- 
and Judges (p. 584) marks the beginning of a struggle 
against that power, not yet ended and probably never 
to end. The great speech of General Varnum, as it is 
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set out, does not seem to justify the great praise it re- 
ceived in its day, and to the modern reader adds noth- 
ing to the reputation of that distinguished lawyer. The 
explanation may be found in the fact that it was re- 
duced to writing after the excitement which produced 
it had passed away. 1 

Of the state of affairs in the United States and the 
world in the year 1 795 — how history is repeating itself 
today ! — Dr. Wharton says : 

“France and England were now struggling for the mastery of the 
ocean, and by this gigantic contest the remotest tides were affected. 
The United States possessed the only carrying trade as yet unab- 
sorbed, and presented, therefore, a surface particularly open to col- 
lision. The United States possessed the only neutral ships still 
afloat, as well aB the only neutral seamen to man them; and to these 
essential staples, the contending powers looked both for sail and 
sailors. The one, secure in her maritime supremacy, strutted over 
the seas like a constable, breaking into our ships, and kidnaping 
their crews. The other, unable to rob in the highway, sneaked about 
the hedges and bushes, and sticking her flag out of the reach of the 
cannon of her rival, undertook upon American soil, out of American 
bottoms and American sailors, to manufacture French privateers. 
The aggressions of the first could only be met, as at last they 
were met in 1812 , by arms; the aggressions of the latter, being com- 
mitted within our own jurisdiction, were the proper subjects of mu- 
nicipal action.” 

It was from the efforts on the part of the American 
government to enforce its neutrality by these means, 
that the prosecutions of Gideon Henfield (p. 615) and 
John Etienne Guinef (p. 637) took place. 

The political quarrel which these prosecutions 
provoked: the opposition to them on both constitu- 
tional and sentimental grounds — for a large majority 
of the American people were in close sympathy with 
their late French ally, — present a dramatic picture of 
the early days of our government. We see the first 
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Chief Justice of the United States, with the pen hardly 
dry with which the great cotemporaneous commen- 
tary on the constitution was partly written, hurrying 
to Richmond to declare to the first Federal grand jury 
that ever sat there, the doctrine, afterwards aban- 
doned, 2 that, by the common law, the Federal courts 
have power to punish offences against the Federal 
sovereignty. The Case of Breach of Neutrality (p. 
600). We see Genet, to check whose depredations this 
prerogative was invoked, supplying an American skip- 
per with the French flag: we see an English merchant- 

-The people were right and the Government wrong. When a few 
years later (1812) the proprietors of the Connecticut Current were 
indicted for a libel on the President of the United States and the 
Congress, in charging them with having in secret voted two mil- 
lion dollars to Bonaparte for leave to make a treaty with Spain, the 
Judges of the Circuit were divided in opinion as to whether the Fed- 
eral Court had a common law jurisdiction in cases of libel. Congress 
not having made libel a crime. So the case was certified to the 
Supreme Court where the Judges said No, adding: “Although this 
question is brought up now for the first time to be decided by this 
court, we consider it as having been long ago settled In public 
opinion. In no other ease for many years has the jurisdiction been 
asserted and the general acquiescence of legal men shows the prev- 
alence of opinion in favor of the negative of the proposition." U. S. 
v. Hudson, 7 Cranch 22; IT. S. v. Coolidge. 1 Wheat 465; U. S. v. 
Britton, 108 U. S. 199. The course of reasoning which leads to this 
conclusion is simple and obvious. The powers of the general gov- 
ernment are made up of concessions from the several states; what- 
ever is not expressly given to the former, the latter expressly re- 
serve. The judicial power of the United States is a constituent part 
of those concessions; that power is to be exercised by courts or- 
ganized for the purpose, and brought into existence by an effort of 
the legislative power of the Union. Of all the courts which the 
United States may, under their general powers, constitute, one only 
— the Supreme Court — possesses jurisdiction derived Immediately 
from the constitution, and of which the legislative power cannot 
deprive it. All other courts created by the general government pos- 
sess no jurisdiction but what is given them by the pow*r that cre- 
ates them. 
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man seized in the river Delaware by the vessel thus 
equipped ; and we find a Connecticut day laborer mag- 
nified into a cause of war by the fact that, without cast- 
ing off his American allegiance, he undertook to serve 
in the Gallicised privateer. The English minister de- 
manded his arrest ; the French minister insisted on his 
discharge; and all the Judges of the Supreme Court 
were summoned to give dignity and effect to his trial. 
By the court he was pronounced an offender against 
the Constitution and laws of the United States ; by the 
jury he was decided to be an offender against neither 
( Gideon Hen field, p. 615) ; and, while Mr. Jefferson 
directed Mr. Morris to tender to the English ministry 
the charge of the court, as demonstrating that the Fed- 
eral government had power to punish offenders against 
the laws of nations, Mr. Genet issued cards to a dinner 
in which many American dignitaries were invited to 
meet “citizen Henfield,” and, where the position was 
boastingly taken, that by the verdict of a jury it was 
settled that the American people were hereafter to 
make war upon Great Britain, under the French flag. 
But when Congress, having been called in session, 
passed a neutrality law giving the Federal Courts 
jurisdiction of persecutions for breach of neutrality, 
the government had easy sailing (John Etienne Gurnet, 
p. 637). 

The modern American policeman has altered not at 
all since the New York Judge remarked (James Wil- 
liamson, p. 649) upon the effect which the possession 
of a little power and brief authority will produce in 
the minds of some people. He still imagines himself 
to be not the servant of the people but its master. 

We in this day and generation can hardly imagine 
how extensively piracy prevailed two centuries ago, 
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and the fear it inspired in those who either trav- 
eled by sea or dwelt in cities and towns on the coast 
There was no part of the high seas that was free from 
the depredation of roving robbers. At times they 
threatened towns on the coast, and at others they at- 
tacked ships on mid-ocean ; and they seem to have fol- 
lowed their lawless pursuits at will. 3 Hence it became 
one of the highest crimes known to the law of every 
nation. Thus it is laid down by the old authorities: 

Piracy is a robbery committed upon the sea, and a pirate is a sea 
thief. Indeed, the word “pirata” as it is derived from “transire, a 
transeundo mare,” was anciently taken in a good and honourable 
sense, and signified a maritime knight, and an admiral or com- 
mander at sea; as appears by the several testimonies and records 
cited to that purpose, by that learned antiquary Sir Henry Spelman 
in his Glossarium. And out of him the same sense of the word is 
remarked by Dr. Cowel, in his Interpreter; and by Blount in his 
Law Dictionary. But afterwards the word was taken in an ill sense, 
and signified a sea rover or robber; either from the Greek word de- 
ceptio, dolus, decelpt; or from the word transire, of their wandering 
up and down, and resting in no place, but coasting hither and 
thither to do mischief; and from this sense, sea-mal factors were 
called pirates. Therefore a pirate is thus defined by my Lord 
Coke: “This word pirate,” saith he, “in Latin pirata, is derived 
from the Greek word, which again is fetched from a transeundo 
mare, of roving upon the sea: and therefore in English a pirate is 
called a rover and robber upon the sea.” As to the helnouBness or 
wickedness of the offense, it needs no aggravation, it being evident 
to the reason of all men. Therefore a pirate is called hostiB human! 
generis, with whom neither faith nor oath is to be kept. And in 
our law and by the civil law any one may take from them their 
shipB or vessels, so that excellent civilian Dr. Zouch, in his book 
De Jure Nautico, saith, “In detestation of piracy, besides other pun- 
ishments, it is enacted, that it may be lawful for any one to take 
their ships.” 

The trials of Major Stede Bonnet and his thirty- 
three followers (p. 652) show that when caught, there 
was little delay in bringing them to trial and securing 


* Proceeding Mass. Hist. Soc., Feb., 1911. 
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a conviction, and technicality in forms played no part 
in reaching results. At times there were multiple exe- 
cutions, and in the community there was no morbid 
sentimentality shown for the miserable wretches. Not 
the least of their torture was listening to a long sermon 
by the Judge on delivering sentence (p. 703, 717), and 
afterwards sitting in the meeting-house on the Sunday 
before execution and listening to their own funeral 
sermons, when the minister told them what they might 
expect in the next world if they got their just dues. 

A striking view of what a southern gentleman had to 
put up with if he ventured into a New England town 
with that particular kind of property which both the 
constitution and the laws of the United States pro- 
tected, but 'which a large portion of the population of 
New England did not approve of, is furnished in the 
Trial of John and Sarah Robinson (p. 723). They 
were good and estimable people, these abolitionists, but 
for such laws as did not agree with their opinions they 
had no more regard than the modern anarchist has. 

The trial of John R. Kelly (p. 735) shows the demor- 
alization which always follows a great war. A little 
dispute over a ticket at a circus develops in a few 
minutes into an impromptu battle and discovers that 
nearly every man in the great crowd is armed to the 
teeth as though an enemy army were advancing. 

A common incident in a great city was that in Ward ’s 
case (p. 853). A crowded street corner, teamsters and 
pedestrians struggling for the right of way; a quarrel 
and a fight with a fatal ending ! 
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THE TRIAL OP FRANCIS BURKE FOR THE MAN- 
SLAUGHTER OP BENJAMIN M. HAZELIP, 
BALTIMORE, MARYLAND, 1882 . 

THE NARRATIVE. 

There existed in the first half of the Nineteenth Century 
a form of empiric medicine introduced by Samuel Thomson 1 
which had numerous followers in all parts of the United 
States. The practitioners were not licensed physicians, but 
were popularly known as Herb Doctors and the system was 
known as the Thomsonian System. Its three great remedies 
were sweating, lobelia and capsicum, and one of the leading 
principles was that the human body was composed of four 
elements, earth, air, fire and water, and one of its apoth- 
egms was that inetals and minerals being in the earth, ex- 
tracting them from its depths and taking them into the 
human body had the result of carrying back into the earth 
those that so used them, while on the other hand the ten- 
dency of all vegetables was to spring away from the earth, 
and hence to keep those who consumed them from the grave. 

The cholera raged in the City of Baltimore and other parts 
of the country in the year 1832 and the Thomsonian Method 
was supposed by its followers to be very efficacious in the 
scourge. Doubtless many fees were lost by the physicians 
of the old school on this account, and it was not strange that 
they should have tried to find an “herb doctor’ * to make an 
example of. They found two, Francis Burke and William 
Bell, whom they were able to prove had put one Hazel ip 
through a course of intense sweating and enormous doses 
of their favorite remedies. And the patient having died, 
the Grand Jury was induced to indict them for manslaugh- 
ter. 

Burke, who was tried first, as a sort of test case, did not 


1 1769-1843. 
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deny the treatment, but justified it, and although the reg- 
ular physicians had any number of their members to tes- 
tify that the treatment was all wrong and that Hazelip’s life 
would have been saved had he employed a licensed doctor of 
medicine, they were confounded by the host of people that 
came forward to show that they had been cured after the 
regular physicians had failed and that during the cholera 
epidemic the old school had lost a larger proportion of 
patients than the new. The defense did not call all the 
people who were eager to give their testimony for Burke, 
and the jury took only a few minutes to return a verdict of 
not guilty. 


THE TRIAL . 2 * 

In the City Court of Baltimore , December , 1832 . 

Hon. Nicholas Brice/ Chief Justice . 

Hon. Alexander Nisbet , 4 Associate Justice. 

December 12. 

The prisoners, Francis Burke and William Bell, had been 
jointly indicted by the Grand Jury for the manslaughter of 

2 Bibliography. *“Trinl of Francis Burke, Before Baltimore 
City Court, on an Indictment for Manslaughter, by Administering 
to Benjamin M. Hazelip Certain Thomsonian Remedies. Balti- 
more: Printed by James Lucas & E. K. Beaver. 1832.” 

“Brice, Nicholas. (1771-1851.) Born Annapolis, Md. Son of 
Judge John Brice, of Annapolis. One of the founders of the Bal- 
timore Library, 1795 (since merged in the Maryland Historical So- 
ciety). He took part in the defense of Baltimore, 1814. President 
of the Maryland Colonization Society (1 Md. His. Mag. 375: Sketch 
of Brice Family in Baltimore Sun, Jan. 13, 1907, p. 17). Judge of 
the Baltimore City Court when it was established in 1817, and 
served until his death, 34 years later, when he was its senior and 
chief judge (14 Monthly Law Rep. 104). President of the Farmers 
and Merchants Bank of Baltimore, 1819-1841. At a memorial meet- 
ing of the Baltimore bench and bar, there was praise of a "life emi- 
nent. for its integrity and industry.” (Baltimore Sun , Mav 12, 1851 ) 

4 Nisbet. Alexander. (1777-1 857.) Second son of Rev. Dr. 
Charles Nisbet, from 1785 to 1804 President of Dickinson College 
where he graduated in 1794 (Wing’s History 1st Presb. Church! 
Carlisle, 140). Became a member of the bar at twenty; a member 
of St. Andrew’s Society 57 years, and its President 27 years, and 
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Benjamin M. Hazel ip in violently making him submit to the 
application of steam externally and to taking internally cer- 
tain poisonous drugs. 

Thomas Jennings R and R. W. Gill,* Deputy Attorneys Gen- 
eral of Maryland, for the State. 

George R. Richardson 7 and David Stewart * for the Pris- 
oners. 

President, of the Baltimore & Susquehanna Railroad, 1822-1 825 
(Howard's Monumental City, 814). Last surviving member of the 
bench of the Criminal Court of Baltimore under the old constitu- 
tion. Died suddenly at his residence in Baltimore County, early in 
the morning of November 22, 1857 — the result of an accidental fall 
from the open window of his chamber. He tilled his judicial posi- 
tion w T ith much credit. In every relation of life he was a high- 
minded and honorable gentleman (Baltimore JSini, Nov. 24, 1857). 
He was buried at his seat, Montrose, near Baltimore, when* his 
tombstone bears the following epitaph: “Alexander Nisbet, born at 
Montrose, Scotland, June 2(>, 1777; came to the United States in 
1784; died Nov. 22, 1857. Judge of the Baltimore City Court. 
President of the St. Andrew’s Society for 20 years. As a husband 
and father, devoted and affectionate; as a friend, confiding and 
faithful; as a judge, upright and impartial. ‘Blessed are the peace- 
makers; for they shall be called the children of God.* — Matt. 5-0.” 
(Ridgely's Historic. Graves of Md. 122.) 

6 Jennings, Thomas. (1700-1820.) At a memorial meeting of 
the bench and bar of Baltimore, it was determined to wear mourn- 
ing 20 days for “the polite gentleman, accomplished lawyer, and elo- 
quent advocate” in whose death the profession had “sustained a 
heavy loss.” (Baltimore American , April 12, 1820.) 

c Gill, Richard W. Son of John Gill, of Alexandria, Va. Ap- 
pointed, March, 1824, one of the trustees of the Bank of Maryland, 
on its suspension. “And now began a war of pamphlets and news- 
papers which lasted for 18 months with ever increasing violence; 
the public grew to believe the wdiole affair a gigantic swindle,” and 
a mob, which controlled the city some days, destroyed the houses of 
the bank officers. (Scharf Hist, of Balt. 784.) At the time of his 
death he was clerk of the Court of Appeals, Annapolis, which held 
memorial meetings, at which one of the speakers said: “1 have 
never known one who more deservedly and universally possessed the 
esteem of all who knew him.” (Warfield Founders of Anne Arundel 
Co., Md. 121.) Jn collaboration with J. Johnson (probably Chan- 
cellor John Johnson) he prepared cases in Court, of Appeals of 
Maryland, 1829-1841; 12 Volumes, Baltimore, 1829-1845. (Alii- 
bone's Dictionary of Authors.) Died in January, 1852. 

7 Richardson, George R. (1802-1851.) Born Worcester County, 
Md. Admitted Baltimore bar, 1825. Deputy Attorney General, 
1836; Attorney General, 1845-1851. Was one of the most brilliant 
criminal lawyers of his day. “He never had his equal at the Balti* 
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Mr. Richardson asked that the case of William Bell be 
proceeded with first. 

Mr. Jennings objected. Burke was the principal offender 
and should be first tried. 

The Court ordered the trial of Burke to begin and that 
the Clerk call the jury. 

Mr. Jennings suggested that each juror, as he came to the 
book, should state to the court if he had formed and ex- 
pressed an opinion on the case; and the questions were pro- 
pounded in that form. Some of the jurors candidly stated 
in reply, that they had formed an opinion favorable to the 
prisoner, and retired from the box. On the question being 
propounded to John E. Stansbury, he replied that he had 
not formed nor expressed any opinion upon the subject. 

more bar, probably, in the force of his appeals to the jury, not to 
mercy, but to vindicate the majesty of the law. His searching, vig- 
orous cross-examination, his keen sifting and analysis of testimony, 
his bold arraignment and scathing impeachment made him the terror 
of the criminal and the dread of the criminars counsel. He was 
manly, brave, generous.” (Scharf Hist. Balt. 714.) Dedicated to 
the ministry, he graduated at Princeton with high honors. “His 
ambition was lofty; his intellect was clear and his diction was of 
purest English; his voice sweet and melodious; his presence com- 
manding and magnetic; his face handsome and expressive; his ac- 
tion graceful and altrnetiee, and his eloquence swayed the minds of 
the jury as with a wand.” (Nelson Hist. Balt. 254.) At a meeting 
of the Baltimore bar the day after his death, K evenly Johnson said: 
“He had a mind of great vigor, and a power of condensation rarely 
if ever surpassed. He had an ardent love of his profession. He 
justly stood in the front rank of the Maryland bar, as he would 
have done at any bar.” Another spoke of “his high attainments; 
the masculine vigor of his thoughts; his close-knit, cogent logic; his 
intense, impassioned eloquence.” (Baltimore Sit w, 12 Feb. 1851.) 

8 Stewart, David. (1800-1858.) Born Baltimore. Occupied many 
positions of honor and trust ; was member of house of delegates and 
State Senate, of state reform convention, and of United States Sen- 
ate, 1840; was in affluent circumstances. (Baltimore Sun. Jan. 6, 
1858.) At a meeting of the bar, the day following his death it was 
said that he had been engaged in extensive practice for many years, 
and was a citizen who had taken deep interest and exercised large 
influence in public affairs; that he had been a benevolent man, in all 
the courtesies of life a model; a ripe and finished scholar: that few 
men had attained so high rank at the bar ; that his death was a great 
public calamity. (Baltimore Sun, Jan. 7, 1858.) 



FRANCIS BURKE 


5 


Deputy Attorney General Jennings asked that triers 
should be sworn for the purpose of determining whether 
John E. Stansbury stood indifferent or not. 

Three triers from the jurors previously sworn, viz: Sam- 
uel Child, John Durham and Henry Ilanna, were sworn. 
The state called witnesses who proved that Elijah Stans- 
bury, Jr., was the purchaser of a right under the Thomsonian 
patent, and that he was a practitioner of that system. 

Mr . Jennings contended that, as Elijah Stansbury. Jr., 
was the brother of John E. Stansbury, and deeply involved 
in his feelings in the success of this system, and consequently 
in the result of this very trial, he was not omni cxceptionc 
major, and of course, should not be sworn as a juror. 

Counsel for the Prisoner argued that the bias whfch the 
State’s Attorney attempted to show as resulting from the 
relation of John E. Stansbury and Elijah Stansbury, Jr., 
in connection with the fact of Elijah Stansbury, Jr., being 
a holder of a right, was altogether too remote and indistinct 
to warrant the belief that he would not decide according to 
the testimony — that the great object was to have* a fair and 
impartial trial, by competent and disinterested men, and 
that nothing in the present case had been shown to satisfy 
the court that the juror, John E. Stansbury. had not all 
those important attributes, required for his office. 

The Court submitted the question to the triers, who de- 
cided that John E. Stansbury was competent to serve. The 
Jurors w r ere then sworn, the indictment was then read, 0 and 
the Prisoner pleaded Not Guilty. 

0 State of Maryland, City of Baltimore. The jurors of the 
State of Maryland, for the body of the City of Baltimore, do 
upon their oaths present, that Francis Burke, late of the city afore- 
said yeoman, and William Bell, also late of the city aforesaid, yeo- 
man,* not having the fear of God before their eyes, hut being moved 
and seduced by the instigation of the devil, on the 17th day of Sep- 
tember, in the year 1832, with force and arms at the city aforesaid, 
in and upon one Benjamin M. Hazelip, in the pence of God and 
of the said state, then and there being, feloniously and wilfully 
did make an assault, and feloniously and wilfully did then and there 
administer unto, and cause to be received by the said Benjamin 
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THE WITNESSES FOR THE STATE. 


Lorenzo Patrick. Was intimate 
wi'tih the deceased; saw him 
after his death. Early in the 
morning he came in the room in 
which 1 whs at work; he staid 
about a minute, went out and 
immediately returned, and again 
went out with a roll of blankets 
which he took and went to Mr. 
Bell’s. This was before break- 
fast, about 8 o’clock. Between 
31 and 12 heard Mr. Hazelip 
was at Mr. Bell’s, and immedi- 
ately went there. Mr. Bell 
stated to me that it was a strong 
case of spasmodic cholera. 
Went up and found Mr. llazelip 
on a machine they use for steam- 
ing. lie was iying upon the 
machine and was very restless ; 
his face was much flushed. He 
said he was not able to stand it; 
never would be able to go 
through it. Mr. Bell and Mr 
Burke were both engaged in the 


operations. Bell told him that 
as he commenced, he must go 
through it ; that he would forfeit 
fifty dollars if Mr. Hazelip 
should not be a well man. Bell 
further said that if Hazelip had 
been an hour later in coming, 
his case would have been very 
desperate. Left Bell’s and went 
to Mrs. Hazelip’s. In a few 
minutes Mr. Moflit’s brother 
came in and asked me to go to 
Bell’s with him; I refused, but 
at last consented and went back 
with Mo flit. During my second 
visit Mr. Burke was there; this 
was between 12 and 1 o’clock. 
He was in the room the whole 
time 1 was there. 

Hazelip sat up on the sacking 
bottom and said he could not 
stand if. Burke told him that, 
he must go through now, as he 
had commenced, and that if he 
did not, he would be liable to 


M. Hazelip into the body and bowels of him, the said Benjamin 
M. Hazelip, a certain noxious and injurious clyster, which said 
clyster before that time, to-wit, on the day and year aforesaid, at 
the city aforesaid, had been prepared of various* noxious and’ in- 
jurious and dangerous ingredients; that is to sav, of cayenne pep- 
per, composition powder, nerve powder, and lobelia, bv the said 
Francis Burke and William Bell; and that thev, the said Francis 
Burke and William Bell, did then and there feloniously and wilfully 
administer unto the said Benjamin M. Hazelip, and did then and 
there feloniously and wilfully apply unto and upon the breast, 
stomach, belly, back, head, legs and arms of him, the said Benja- 
min M. Hazelip. a certain noxious and injurious hot vapor ealied 
steam, and did then and there feloniously and wilfully keep and 
detain the said Benjamin M. Hazelip under the application and 
action of the noxious and injurious hot vapor aforesaid called 
steam, for a long space of time, to-wit, for the space of three 
hours, and did then and there, and whilst the said Benjamin M. 
Hazelip was under the application and vapor of the hot vapor afore- 
sa, d* feloniously and wilfully administer unto, and did then and 
there feloniously and wilfully cause to be swallowed by him, the 
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spasms. He made him lie down. 
Bo not say he used violence to 
force him down, but he told him 
he must lie lown, and he did lie 
down again. Air. Burke then 
gave him some medicine to 
drink. He gave it as medicine 
and said he must take it. llaze- 
lip refused to take it ; Burke, 
however, prevailed upon him, 
and he did take the medicine. 1 
then left him, and the next time 
I saw him, he was dead. I went 
away soon after the medicine 
was taken, and saw him again 
about 3 o’clock. He was, in the 
morning, apparently as well as 
I am. The next time 1 saw him, 
after 1 left the shop, he was on 
t lie steamer. When 1 saw him 
between 11 and 12 o’clock, 1 was 
with him about twenty-five min- 
utes, and he was under the ac- 
tion of steam all the time 1 was 
there. While I was with him 


the first time, no medicine was 
given him ; 1 believe, however, 
Mr. Bell did give him some 
gruel. Put my hand before the 
steam pipe, but could not bear 
it there for the great heat. 
There was no change in the ap- 
plication of the steam during 
my first visit. The first time 
Air. Burke attended to the steam. 
There were two rooms, and the 
pipe led from one to the other: 
it was a tin pipe. They were 
rooms close adjoining. No in- 
jection was given while I was 
there. Bell told me, however, 
that he had given an inject ion, 
and showed me the syringe he 
used, lie did not say there was 
more than one injection, nor 
what composed it ; did not ask 
him. nor any question about the 
medicine. Hazelip said that his 
insides were burning up and 
complained a great deal. Saw 


said Benjamin M. Hazelip, a certain noxious and injurious drug, 
to-wit, lobelia; and that they, the said Francis Burke and William 
Bell, by administering the clyster as aforesaid, the hot vapor afore- 
said called steam, as aforesaid, and the injurious drug aforesaid, 
as aforesaid, feloniously ami wilfully did then and there eause 
and procure the said Benjamin AI. llazelip to become mortally 
sick and diseased in his body, and of which said mortal sickness 
and disease in the body of him, the said Benjamin Al. llazelip, he, 
the said Benjamin Al. Hazelip, then and there died. And so the 
jurors aforesaid, upon their oaths aforesaid, do say and present, 
that the said Francis Burke and William Bell, in manner and .form, 
and by the means aforesaid, him, the said Benjamin M. Hazelip, 
did then and there feloniously and wilfully kill, eontrury to the 
form of the Act of Assembly in such case made and provided, and 
against the peace, government and dignity of the state. 

And the jurors aforesaid, upon their oaths aforesaid, do further 
present, that the said Francis Burke, late of the City of Baltimore, 
yeoman, and the said William Bell, also late of the city aforesaid, 
yeoman, not having the fear of Hod before their eyes, but being 
moved and seduced by the instigation of the devil, on the 17th day 
of September, in the year 1832, with force and arms at the city 
aforesaid, in and upon one Benjamin M. Hazelip, in the peace of 
God and of the said state, then and there? being, feloniously and 
wilfully did make an assault, and did then and there feloniously 
and wilfully administer unto the said Benjamin M. Hazelip, and 
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no bed in the room. There 
were a table and chair in the 
room, but no other furniture ex- 
cept some trumpery; did not 
pay particular attention to what 
it was. There appeared to be no 
preparation in the room for a 
sick person. Heard Mrs. Haze- 
lip say, she sent a bed to Bell's, 
but do not know what time she 
did send it. Mr. Ilnzelip was 
still on the sacking 1 bottom at 
my second visit. Put my hand 
on the pipe at my second visit, 
and found that it was just warm. 
When 1 saw him the second 
time, he looked very pale, and he 
was wrapped up in blankets. I 
was there about ten minutes this 
time, and when I left him, he 
was still on the sacking bottom. 
He was, 1 could judge, about 
twenty-eight or thirty years of 
age. His constitution was 
healthy and robust. Had been 


acquainted with him about two 
years. He was of active habits. 

Cross-examined. Saw him on 
the Sunday evening previous to 
the occurrence at Bell’s. H© 
died on Monday; saw him on 
Sunday on the Susquehanna 
railroad, and went with him as 
far as Gwynn’s tavern; walked 
two or three miles on the road, 
and when I came back, saw him 
again ; he had been as far as 
Green Spring. He had been 
drinking, but not so much but 
that he was able to take care of 
himself. He came to town with 
me, and on the road the car 
stopped, and we got out and took 
a glass of wine together. His 
appearance showed he had been 
drinking before. Accompanied 
him home, and saw him next 
morning when at work. Previ- 
ous to this had not seen him for 
a day or two; think I saw him 


did then and there feloniously and wilfully apply unto and upon 
the breast, stomach, belly, back, head, arms and legs of him, the 
said Benjamin M. Hazelip, a certain noxious and injurious hot 
vapor called steam, and did then and there feloniously and wilfully 
keep and detain the said Benjamin M. Hazel ip under the applica- 
tion and action of the noxious and injurious hot vapor aforesaid 
called steam, for a long space of time, to-wit, for the space of three 
hours; and that the said Francis Burke and William Bell, by ad- 
ministering and applying the aforesaid hot vapor called steam as 
aforesaid, did then and there feloniously and wilfully produce 
and cause a mortal engorgement of the blood vessels and veins of 
the lungs, brain and liver of him, the said Benjamin M. Hazelip, 
and a mortal effusion of the length of one inch, and of the depth 
of one inch, of a bloody fluid in and upon the brain of him, the 
said Benjamin M. Hazelip, of which said mortal engorgement of 
the blood vessels and veins of the lungs, brain and liver, and mor- 
tal effusion of a bloody fluid, in and upon the brain of him, the said 
Benjamin M. Hazelip, he, the said Benjamin M. Hazelip, then 
and there died. And so the jurors aforesaid, upon their oaths 
aforesaid, do say and present that the said Francis Burke and 
William Bell, in manner and form, and by the means aforesaid, him, 
the said Benjamin M. Hazelip, did then and there feloniously and’ 
wilfully kill, contrary to the form of the Act of Assembly in such 
case made and provided, and against the peace, government, and 
dignity of the state. 
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at his house, being well acquaint- 
ed with him and frequently call- 
ing there, sometimes three or 
four times a week. Saw no ap- 
pearance of his being on a 
frolic; cannot say exactly when 
I saw him previously, but it was 
within four or five days, as I 
often go to his house, ami gen- 
erally have found him engaged 
in his business. He was not a 
man of intemperate habits, but 
would sometimes take a glass; 
never saw him under the in- 
fluence of liquor except the par- 
ticular instance mentioned. He 
said that if he lived on the next 
Sunday he would have rode 
again upon the railroad. He 
was in excellent health and of 
active habits. He was intimate 
with Mr. Bell. He lived near 
the corner of Second street and 
Market Space, and kept a sec- 
ond-hand clothing store, and 


often carried articles to Mr. 
Bell’s to have them dyed. He 
never said to me that he would 
go through a course of medicine. 
The machine was formed of two 
planks boxed up at the ends, 
about the length of a man, and 
from two to three feet wide. 
He was rolled in blankets. The 
steam pipe came out of the 
other room, and ran into the 
box through the bottom : it was 
wide enough to lay on. Between 
11 and 12 o’clock 1 understood 
he was going through a course, 
and was very much surprised to 
hear that he had the cholera. He 
said he felt very bad. 1 thought 
he had the cholera. Mr. Bell 
told me that Hazelip had the 
cholera, and he told me this in 
the presence of Hazelip. When 
1 went there Bell told me it was 
a very violent case of spasmodic 
cholera. Hazelip did not say 


And the jurors aforesaid, upon their oaths aforesaid, do further 
present, that the said Francis Burke, late of the city aforesaid, yeo- 
man, and the said William Bell, also late of the city aforesaid, yeo- 
man, not having the fear of God Indore their eyes, but being moved 
and seduced by the instigation of the devil, on the 171 h day of Sep- 
tember, in the year 18.T2, with force and arms, at the city afore- 
said, in and upon one Benjamin M. Hazelip, in the pence of God 
and of the said state, then and there being, feloniously and wilfully 
did make an assault, and feloniously and wilfully did then ami 
there administer unto, and cause to he received by the said Benjamin 
M. Hazelip into the body and bowels of him, the said Benjamin 
M. Hazelip, a certain noxious and injurious clyster, widely said 
clyster before that time, to-wit, on the day and year aforesaid, at 
the city aforesaid, had been prepared of various noxious, injurious 
and dangerous ingredients; that is to say, of cayenne pepper, com- 
position powder, nerve powder, and lobelia, by the said Francis 
Burke and William Bell, and that the said Francis Burke and 
William Bell did then and there* feloniously and wilfully, admin- 
ister unto the said Benjamin M. Hazelip, and did then and there 
feloniously and wilfully apply unto and upon the. breast, . stomach, 
belly, back, head, legs and arms of him, the said Benjamin M. 
Hazelip, e certain noxious and injurious hot vapor called steam, 
and did then and there feloniously and wilfully keep and detain 
the said Benjamin M. Hazelip under the application and action 
of the noxious and injurious vapor aforesaid called steam, for a 
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anything about it, and wanted 
to come off ; he was very anxious 
to come off of the steamer, but 
they would not let him. At the 
first time the steam pipe was 
so hot that 1 could not bear it. 
At the second time it was clev- 
erly warm; this time he raised 
up, and Bell said he must lay 
down or he would have spasms. 
He appeared much exhausted, 
raised up and set on the plank. 
Bell made him lay down, and he 
administered some gruel; do not 
know what Burke gave him at 
my first visit. Bell remarked 
that if he had come an hour 
later his case would have been 
desperate. Bell said that Haze- 
lip was in a very fine way, and 
that he was doing well. Left 
there between 12 and 1 o’clock, 
and when I returned Hazelip 
was dead. The blankets were 
rolled around him when T saw 
him on the steam cot, aid he was 
very restless, moving about 
backwards and forwards. At 
this time, between 12 and 1 
o’clock, the pipe of the steamer 
was cleverly warm. Hazelip 
complained very much that he 
was burning up in his insides, 
and said he could not go through 
it. 


Amos West. Went to Bell’s 
house about the middle of Sep- 
tember, in consequence of hear- 
ing from my children that Mr. 
Bell had taken cholera; had a 
great curiosity to see the chol- 
era, so went down to his house. 
Met Bell in his dye house, and 
was very much surprised, as I 
had heard he had the cholera. 
He said he had a patient under- 
going the steam operation who 
had it, but that he was not sick 
himself. Went upstairs, and 
saw Mr. Hazelip lying on the 
box, Mr. Burke being at this 
time in the room. Bell men- 
tioned lie had nothing to do with 
it, that it was Burke’s case, that 
he had consented to Burke’s 
using the apparatus. Hazelip 
had some clothing wound round 
him, and appeared in a great 
deal of agony from the com- 
plaints lie made, and from his 
appearance. He complained 
very much of the heat, and ob- 
served that the operation was a 
severe one. Felt some curiosity 
in the case, and examined him 
and felt, his pulse; it was very 
rapid. Hequested him to put out 
his tongue; he did so; it was 
very red and very warm; was 
induced to examine it from hav- 


long space of time, to-wit, for the space of three hours; and did 
then and there, and whilst the said Benjamin M. Hazelip was 
under the application and action of the hot vapor aforesaid called 
steam, feloniously and wilfully administer unto, and then and there 
did feloniously and wilfully cause to be swallowed by him, the said 
Benjamin M. Hazelip, a certain noxious and injurious drug, to-wit, 
lobelia; and that they, the said Francis Burke and William Bell’ 
by administering the clyster aforesaid, as aforesaid, the hot vapor 
aforesaid called steam, as aforesaid, and the injurious drugs afore- 
said, to-wit. lobelia, ns aforesaid, did then and there feloniously 
and wilfully cause and procure a certain mortal engorgement of 
the blood vessels and veins of the lungs, brain and liver of him 
the said Benjamin M. Hazelip, and certain mortal spots of inflam- 
mation of the length of one inch, and of the depth of one inch 
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iiig understood that in the chol- 
era the tongue was always very 
cold. His eyes were very red, 
and appeared to be inflamed. 
Had also heard that in cases of 
cholera the feet, were shriveled; 
examined his feet only by feel- 
ing; the toes did not feel as if 
they were shriveled; did not see 
them. lie had no spasms when 
1 saw him. He said he had no 
purgings or evacuations. Put 
iny hand under the clothes; it 
felt warm, but I could bear my 
hand there without, inconven- 
ience; did not touch the steam 
pipe. Was there from fifteen 
to twenty minutes, and Burke 
was there all the time I was. 
Bell was there most of the time; 
he went out, and was up and 
down frequently, and Mr. Moll it 
1 saw there, I think. Hazel ip 
was under the application of the 
steam all the time. Bell said 
he could ease the steam otT. and 
went out to stop some part of 
the pipe for that purpose, which 
I understood was done by means 
of a cock. There was something 
given him by Burke while 1 was 
there, and he leaned over the 
cot and was very sick, and made 
several attempts to vomit, but 
T believe did not throw up any- 


thing. Burke gave him some 
medicine, but did not know what 
it was. Knew Hazelip by sight. 
The medicine was poured out of 
a phial into a cup, and given to 
him out of the cup. 

Cross-examined. When I went 
into the room my object was 
curiosity, as I was anxious to 
see a case of cholera. Do not 
recollect of making any remark 
to any one in the room. Bell 
had shown me the steam ap- 
paratus some time before. The 
heat when I was in the room 
was not very severe. At the 
time I left the house did not 
think him so near his end. 
Thought steaming a very severe 
operation, and had very differ- 
ent impressions of the treatment 
from what 1 had before I saw it. 
Wanted to satisfy myself about 
the cholera was my reason for 
going in. The man complained 
much of the treatment ; had mv 
doubts whether lie had the chol- 
era. He repeated that lie could 
not stand the operation, and 
begged them to desist. Did not 
see him afterwards until after 
bis death; heard that he bad 
died about 3 o’clock, and I did 
not see him until the coroner's 
inquest was held. The jury 


in and upon the internal surface of the stomach and bowels of him, 
the said Benjamin M. Hazelip, and a certain mortal effusion of the 
length of one inch, and of the depth of one inch, of a bloody fluid 
upon the brain of him, the said Benjamin M. Hazelip, of which 
said mortal engorgement of the blood vessels and veins of the lungs, 
brain and liver, mortal spots of inflammation upon the internal 
surface of the stomach and bowels, and mortal effusion of a bloody 
fluid upon the brain of him, the said Benjamin M. Hazelip, lie, the 
said Benjamin M. Hazelip, then and there died; and so the jurors 
aforesaid, upon their oaths aforesaid, do say and present, that the 
said Francis Burke and the said William Bell, in manner and form, 
and by the means aforesaid, him, the said Benjamin M. Hazelip, 
did then and there feloniously and wilfully kill, contrary to the form 
of the Act of Assembly in such case made and provided, and against 
the peace, government and dignity of the state. 
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of ' inquest met about dark. 
Think it was spoken of as a case 
of cholera, and whatever doubts 
I had did not express them. 

Anthony Moffit . Am brother- 
in-law of Mr. Hazelip. Saw him 
about 8 o'clock; he came to my 
store and borrowed a couple of 
blankets; as he was going 
through he laughed, and ap- 
peared well and in good spirits. 
Next saw him at Bell's between 
10 and 12 o'clock. Mr. Bell, 
Burke, and a small girl, were 
present. Mr. Hazelip was on 
the steamer; he was very warm, 
the perspiration flowed very free 
in large drops, and his face was 
flushed. He appeared very rest- 
less. Mr. Bell told me that he 
came to go through a steam, but 
that he would not let him with- 
out the assistance of Mr. Burke. 
Did not understand which went 
after Mr. Burke, whether it was 
Hazelip himself or Bell. lie 
said when he was on the steamer 
that he could not stand it any 
longer, and appeared very rest- 
less. Burke and Bell talked 
among themselves; said to them 
that if either of us were in the 
same situation we would be as 
uneasy as be was. Burke said 
he did not think so; that he 
(Hazelip) was quite childish. 
Burke showed me the syringe 
that they gave the injection with. 
He said that they (Burke and 
Bell) did not wait for medicine 
to operate. He said the injec- 
tion was composed of lobelia, 
cayenne pepper, and number 
six. They gave him medicine 
while I was there. Burke once, 
and T think Bell once, and Bell 
gave him gruel also. Remained 
near an hour; he was in the 
steam cot all the time I stayed; 
did not stay in the room all the 


time, it was very warm and very 
uncomfortable. Found him on 
the cot when I went, and left 
him on it when I came away. 
The steam pipe was so hot I 
could not bear my hand on it, 
and they would sometimes blow 
the steam off by turning it. If 
the steam in blowing off made 
any noise, did not hear it. I do 
not think it did. Under the cot 
was very warm; could not say 
but that at all its parts it was 
of the same temperature. There 
was in the room a table and »i 
chair or two, and some lumber, 
but there was no bed in the 
room. Left him on the steam 
cot, anl was going, when Bell 
seeing 1 was going, and that I 
was ver\’ uneasy, said he would 
forfeit fifty dollars if lie would 
not he well in two hours. Felt 
his feet, but felt no cramps in 
them. Bell and Hazelip were 
intimate. TTe was about twenty- 
eight or thirty years old, enjoyed 
tolerable good health, was an 
active and muscular man, quite 
as strong as I am. He was a 
temperate man, I considered. 
Saw him on the railroad the 
Sunday previous, and was at 
0 wynn’s tavern with him. He 
showed then that he had taken 
a glass, hut a stranger would 
not have noticed it. He was 
perfectly sober when he got the 
blankets. On my second visit, 
saw him close by the steam hath 
on a bed between 12 and 3 
o'clock; about 3 be was in a 
state of insensibility, and could 
not speak. Bell was with him; 
be said that he had sent for a 
physician. T offered to go for 
one, and went for Dr. Hintze; 
and as he was not in, I met Dr. 
Knapp in Market street, and 
told him I wanted him to go and 
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see a man who was undergoing: 
the Thomsonian practice; lie 
said he would not go; urged him 
to go; he then said that if it was 
a friend of mine he would, and 
did accompany me. No phy- 
sician had been there when I 
left him. He did not know me 
at this time, and was insensible. 
There were about two hours in- 
tervened between my first and 
second visit. Dr. Cole was there 
when I returned with Dr. 
Knapp. Bell was in the room. 
Burke had gone to attend an- 
other patient before Knapp 
came; believe it was a lady 
named Jenkins. Hazelip’s ap- 
prentice boy brought me worth 

Cross-examined. Was in the 
room when Dr. Knapp bled him ; 
Burke was not there when 1 weut 
for a physician, nor when I 
came back; do not think T saw 
him the whole day. Might have 
reproved Mrs. Hazelip for her 
anxiety, but do not think T did, 
do not recollect telling her that: 
I thought Mr. Hazelip was doing 
very well, and that it was a very 
fine apparatus; told Mrs. llaze- 
lip that they told me that he 
was doing very well, but do not 
recollect exactly what 1 did tell 
her at that time; did say the ma- 
chinery and apparatus was a 
very fine apparatus, for that 
kind; meant the machinery 
looked very well. When T told 
Mrs. Hazelip my impression was 
he was doing well, and would get 
well, I did so to quiet her un- 
easiness, as she was very uneasy; 
went by their opinions, and gave 
their opinions as mine to her; 
knew nothing but what they told 
me; was alarmed, but Bell and 
Burke relieved it by saying he 
was doing well. 

M. B . Townsend. Saw Mr. 


Hazelip the day of his death, 
about a quarter before 10 
o’clock, and stopped to talk to 
him. He appeared well, and I 
did not see anything wrong 
about him. Never saw him aft- 
erwards; heard, that at J o’clock 
he was dead. He was active, 
and apparently in good health. 
He lived in my neighborhood for 
two or three years. He would 
sometimes take too much to 
drink, and on the Saturday even- 
ing previous to his death he 
drank too much. 

Cross-examined . Saw him in 
my store; he came to pay me 
some money he owed me; he 
certainly had been drinking; 
only saw him on Saturday, at 
about f> o’clock. 

Dr. Isaac Cole. Was called 
to Mr. Hazelip between 2 and 2 
o’clock. When I arrived, Mr. 
Bell and Mr. Burke and the pa- 
tient were all in the room. He 
was lying on a small trundle bed 
near the box which they used 
for steaming. Considered the 
man laboring under an engorge- 
ment of the blood vessels of the 
head; he was entirely insensible; 
his face was flushed, his eyes 
were red. These symptoms and 
the very great difficulty of 
breathing led me to this conclu- 
sion. Mr. Bell asked me to take 
charge or administer some re- 
lief, if possible, and said they 
had been steaming him. They 
did not tell me further than to 
say they had been steaming him. 
Mr. Burke .appeared very anx- 
ious 1 should afford him some 
relief; told him that if 1 could 
abstract blood, it was his only 
chance; told Burke, that if T 
bled him and he died, lie would 
say the doctors had bled him. to 
death. Burke was then feeling 
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his temples. He said he would 
give the case up to me. I told him 
that I would not consent to that, 
but that if I could afford him 
any relief from the situation in 
which he was placed, I would do 
so. Saw the injecting instru- 
ment; they §aid they had given 
him an emetic. Bell said I 
should bleed him, when I said it 
was the only course, and seemed 
anxious I should do it. Found 
his situation would not admit of 
general bleeding, as he was rap- 
idly sinking. Made an incision 
over the temporal artery, but 
did not succeed in drawing 
blood. Then told them the> 
might apply mustard plasters to 
his arms and legs. Saw then 
that he would die, and that fur- 
ther treatment was useless. Left 
the house a few minutes and saw 
Dr. Knapp and called him ; he 
entered the room and saw that 
I had attempted to divide the 
artery. Dr. Knapp said he 
would try if he could do it; he 
made the attempt and succeeded 
in getting as much blood as filled 
his ear two or three times; for it 
ran down into his ear. He ex- 
pired in about, half an hour after 
T first, saw him; thought, when 
I first saw him, lie would die. 
The engorgement of blood was 
very great. Mr. Bell insisted 
upon my endeavoring to relieve 
him, and was very anxious that 
T should bleed him. He was then 
bolding the man’s head ; observed 
to Mr. Burke that my treatment 
was different from his. He 
said T was called in to take 
charge. Told him it was not my 
case and T did not so consider it. 
It would have been impossible 
for him to have recovered if he 
had not been bled. Met his wife 
on the steps, and it was ns much 


to satisfy her, as she appeared 
much distressed, that I attempted 
it. 

Cross-examined . Burke left 
the room for a few minutes after 
Dr. Knapp came. Met Mrs. 
Hazelip on the stairs. There 
was in the room a table, some 
medicines on it, and a small 
trundle bed. Had to unwrap 
the arm to get at the pulse. We 
found on the examination after 
death, the brain, the lungs and 
liver engorged with blood, the 
lungs more than the brain, which 
corroborates my opinion. There 
was an effusion of bloody fluid 
through the brain. The brain 
and lungs in other respects ap- 
peared healthy. The heart we 
found in a healthy condition. 
The liver, as T observed before, 
was engorged with blood. The 
stomach and bowels were care- 
fully examined, and here and 
there we found patches of in- 
flammation. The other organs 
appeared in a healthy state. The 
circulation is stopped by an en- 
gorgement of blood; think this 
engorgement was produced by 
the treatment administered, tak- 
ing everything into considera- 
tion, the means used, the appear- 
ance after death, and looking at 
the causes to produce that ap- 
pearance. If he had been sub- 
ject to intoxication, such treat- 
ment would have still more ag- 
gravated it, the tendency of 
steam being always to produce a 
great excitement of the system; 
this and the vomiting had a ten- 
dency to force the blood to the 
bead. The effect of stimulants 
at any time is to occasion the 
same result. This disgorgement 
of blood on the brain must have 
been recent, as it could not have 
continued, and the man have 
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lived. The inflammation on the 
bowels had the appearance of 
being recently produced. Steam 
baths are sometimes resorted to; 
such for instance as that used 
by Dr. Jennings, but I have 
never used one except by the ap- 
plication of hot bricks. Ilis 
looks were of a full habit, and 
appeared about twenty-seven or 
twenty-eight years of age. Cay- 
enne pepper is a strong stimu- 
lant, and is, I believe, never 
used as an injection, but by the 
advocates of this system; but I 
have known brandy used under 
particular circumstances. The 
summer before last when many 
died of drinking cold water, I 
used brandy, and sometimes pro- 
cured relief. I never knew 
lobelia to be used by any, except 
the advocates of this system. 
The effect of lobelia it is said, is 
to act as a purgative. 1 have 
never used it, and have no 
knowledge of it myself. Cay- 
enne is an active stimulant; 
lobelia is also. Lobelia 1 do con- 
sider ought not to be used by 
any but those who are judicious 
and acquainted with its effects 
and qualities; consider it a dan- 
gerous article, and think it im- 
proper to be used without ex- 
perience of persons of good 
judgment. His pulse was too 
feeble to be bled from the arm. 

Bell sent for me at first. ^ Was 
examined at the Coroners in- 
quest, which was held about 8 
o’clock in tlie evening. Bell 
and Burke both stated before 
the jury that they had admin- 
istered lobelia and cayenne pep- 
per, and that it had the effect 
they intended. They said the in- 
jection was composed of ^o. 6, 
and the composition powder. 
They gave what I consider large 


doses, a teaspoonful of lobelia. 

1 am not certain how much is 
an ordinary dost', ten or twenty 
grains 1 think, but do not know 
how to measure by teaspoonfuls. 
The cayenne pepper was given 
in the composition powder. The 
medicine produced vomiting. 
They have a powder, No. (>, 
given as an injection with lo- 
belia also, with a nerve powder 
The injection was of No. (>, and 
they referred to the book; the 
cayenne is one of the ingredi- 
ents of No. (>. 

Becolleet a case in which I 
have known Mr. Burke to have 
administered. At the time the 
cholera was raging, a female 
was attacked in French alley. 
She was in a back room. I felt 
her pulse; it was laboring under 
cholera. Burke was treating 
her. It was too dark in the room 
for me to see much of her situ- 
ation. 1 then left her. Burke 
said she recovered. 1 saw her 
on Saturday, and on Monday 1 
met some of the members of the 
society, who said she was mend- 
ing. 1 am not aware of having 
expressed any surprise. 

Saw nothing like cholera in 
the case of Mr. Haxelip; then* 
was no cramps, but there was 
convulsions. The lungs wer» 
slightly adhered to the chest, but 
that could not have produced his 
deatli. There was some disease 
of a chronic character, but it 
could not have caused his death. 
T consider the effect, of the treat - 
ment was to aggravate these 
slight chronic diseases; they 
could not have produced his 
death; and for all the effect Ihev 
could have caused, he would 
have lived to an old age. When 
I first came, there was a tendency 
to convulsions, which I attributed 
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to the pressure on the brain. 
They have a powder they use, 
which they call No. 6; I have 
seen it. 

December 13. 

Dr. Cole. When I reached 
Bell’s, Hazt'lip was lying on the 
bedstead; the windows in the 
room were all down; the patient 
was wrapped up in blankets. A 
sudden check of perspiration is 
likely to produce serious conse- 
quences, particularly where there 
has been a great excitement of 
the system; and a sudden check 
of the perspiration would be 
likely to produce those symp- 
toms of congestion which I al- 
luded to yesterday. The day 
was very pleasant and fine; the 
air was clear. The mischief was 
done before I entered the room. 
The man was sponged with cold 
water by Burke, while in a state 
of perspiration. Did not know, 
until they told me, before the 
jury of inquest, what they had 
done, and the treatment they bad 
pursued. The sponge was used, 
while the steaming was going on. 
lie was in a profuse perspira- 
tion when T reached Ihere. He 
was sponged with cold water on 
the face and breast, while steam- 
ing, I attribute the symptoms 
to the operation of the whole 
treatment; from the steam and 
internal stimulants administered. 
Cannot explain why the patches 
of inflammation were in the 
bowels. If the strong stimulat- 
ing medicines used, had come in 
contact with the bowels, they 
might have produced general in- 
flammation. No one part of the 
stomach is more likely or predis- 
posed to inflammation than an- 
other. Neither is one part of 
the bowels more liable to inflam- 


mation than another. When I 
felt his pulse it was very feeble, 
and that was the reason I did 
not bleed, or attempt to bleed, 
from the arm. The redness of 
the face and eyes indicated con- 
gestion, and I thought it neces- 
sary to abstract blood from the 
artery; could not in liis then 
state, adopt general bleeding. 
Am not acquainted with lobelia, 
and have never used it; always 
considered it a very dangerous 
medicine when administered by 
persons not well acquainted with 
its effects, and I have always 
found other medicines to answer 
the same purpose. Dr. Cutler 
was, I believe, the first one who 
has introduced lobelia into re- 
cent notice. It has been recom- 
mended by physiciains as a spe- 
cific for the asthma; believe a 
distinguished physician used it 
upon himself, and took it in the 
form of a tincture, by dissolving 
it. in spirits, and threw as much 
into it as the spirits would ab- 
stract. All our medical works 
mention lobelia as dangerous, 
and I do think it a dangerous 
article, in unskilful hands. 
About ten grains of lobelia, in 
dry leaves, is an ordinary dose; 
this is simetimes increased to 
twenty grains. The valerian is 
used as a nervine. They have a 
powder they call No. 6; ara well 
acquainted with it. Am fre- 
quently subject to a nervous 
headache, and, in one of my vis- 
its to a friend’s house, at his re- 
quest, I took a little of it to re- 
lieve my headache, but it had 
not the effect. The lungs in the 
case of Hazelip, were more en- 
gorged than the brain. There 
might have been a strong pre- 
disposition to that engorgement. 
The tendency of the vapor bath 
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is to excite all the vessels on the 
surface of the body, and unite 
the circulation on the surface. 
In this case, I discovered the 
brain, bowels and lungs were 
affected by this steaming. It 
would not have a tendency to 
relieve congestion, if the steam 
was continued for a length of 
time. All the circumstances led 
us to the conclusion that he came 
to his death by the treatment 
pursued. If it were not for the 
testimony at the post-mortem 
examination, by which we 
learned the treatment which had 
been pursued, we might not have 
been able to come to any positive 
conclusion upon the subject ; it 
was only by hearing the treat- 
ment, and then an examination 
of its effects, that we came to 
the conclusion. When I made 
the attempt to open the artery, 
I told Bell to apply mustard 
plasters to his feet and arms. 1 
then went away. 1 did not know 
any other physician had been 
sent for. The only change T 
caused in the treatment was the 
attempt to sever the artery and 
the application of the mustard 
plasters. Dr. Knapp, when lie 
came, asked for a lancet, and cm 
the artery. Burke was then 
holding the head of the patient, 
and also washed his face with 
camphor. The windows were 
open, and ITazelip was wrapped 
up in blankets. The windows 
were continued open during my 
second visit. The head of the 
patient was slightly elevated, but 
T do not recollect that a chair 
was placed behind him, or what 
was there to elevate it. There 
are two windows in the room. 
The room is a small one. The 
door was also open. Dr. Knapp 
was then in attendance, and I 


left the man, thinking he must 
die. Mr. Moflit was the person 
who wont for I)r. Knapp. Mr. 
Bell sent for me. When there 
is an engorgement of the blood 
vessels, we him! without refer- 
ence to perspiration. Mr. Burke 
has been practicing for some 
time. lie has on several oc- 
casions invited me to attend with 
him, to see his cases, and it was 
in consequence of this general 
invitation, as well as a special 
one, that 1 went to see his pa- 
tient in French alley. 

I attended a family who had 
Smith and Thomson's system of 
medicine in their house, and were 
very partial to it; but they 
would never administer without 
advice. They frequently urged 
me to abandon the system I 
practice and adopt it, alleging 
that if 1 did so 1 would find it 
profitable. At the decease of 
this gentleman his hooks were 
presented to me. The common 
characteristic of cholera is con- 
gestion, not inflammation. Did 
not discover in this case any 
symptoms of cholera when T first 
went, nor did T find any on the 
post-mortem examination. Never 
had an opportunity of being 
present at the dissection of a 
case of’ cholera. With regard to 
cayenne pepper, we might per- 
haps give six, eight or ten 
grains; a teaspoonful is about 
thirty grains; weighed it to as- 
certain the quantity. T would 
not under any circumstances 
give more than the six, eight or 
ten grains more than two or 
three times a day. Tt is my de- 
liberate opinion, formed from 
what T saw while in the room, 
as well as at the post-mortem ex- 
amination, that his death was oc 
casioned from the treatment 
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which he received. The report 
of the inquest was drawn up by 
Professor Geddings. The jury 
asked our opinion, and we re- 
tired to consult upon the case; 
our opinion was given unani- 
mously. Know of no blank 
sheet being signed by the phy- 
sicians. The report was signed 
by all the physicians present. 
We examined all the witnesses 
before the jury of inquest. 

Barnet McCauh/. Saw a 
man in the steam bath; did not 
see him after his death ; do not 
know positively that it was Mr. 
Hazelip, but believe it was. 
Went there through curiosity to 
see a man going through the 
steam. Mr. Sea brook told me 
that there was a man upstairs 
who was going through the 
steam. He lives with Mr. Bell. 
When I got up to the room, l 
found Burke, Bell and Mr. Moflit 
there. This was about 11 o’clock. 
Hazelip seemed to be in a very 
uneasy situation from perspira- 
tion. He asked how long for 
God’s sake he would be kept 
there. The reply was that it 
would all be over in ten or fif- 
teen minutes. Do not suppose 
that. 1 stayed more than fifteen 
minutes; he was on the steam eot 
all the time I did stay. There 
was nothing said about Dr. 
Hintze being sent for. Saw 
them give him nothing, but saw 
Burke reducing the steam. The 
steam came very rapid. The 
pipe was very warm, and I was 
obliged in feeling it to put my 
handkerchief between it and my 
hand, and then it felt very 
warm. The plaee where T felt 
the pipe was about the center, 
between the fire and the steam 
cot, and this was about five or 
seven minutes before I went 


away. They did not apply any- 
thing more than phials to his 
nostrils,, nor did they give him 
anything while I was there. He 
did not ask to be released more 
than onee. He did ask how long 
he would be kept, and received 
for answer not more than ten or 
fifteen minutes. 

Professor Geddings. When I 
first saw Hazelip he was dead. 
Was requested by the Coroner 
to conduct the post- -mortem ex- 
amination. Tllie coroner in- 
formed me that a man was treat- 
ed by the Thornsonians, and that 
he was found dead; found his 
body in the third story of Bell’s 
house, and examined it ex- 
ternally, but found no marks of 
injury except the artery which 
was cut by Dr. Cole, and a slight, 
abrasion on the instep of the 
right foot., not of recent origin. 
There was great rigidity of the 
body, the muscles were very 
rigid. On laying open the cavity 
of the chest the lungs were found 
much engorged with blood, the 
surface of the left lung adhered 
slightly to the chest ; this ap- 
peared to have 'been of long 
standing, and to have had noth- 
ing to do with the recent circum- 
stances. The heart was found 
perfectly healthy. The heat in 
the cavity was very great, more 
so than I was accustomed to see 
such a long period after death. 
The same elevated temperature 
was found in the cavity of the 
abdomen. The stomach when 
laid open was found to contain 
:i dirty looking fluid, part of 
which was mucus, and part per- 
haps what had been admin- 
istered. On the lining membrane 
of the stomach there were sev- 
eral patches of inflammation of 
considerable extent. The surface 
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of the membrane exhibited some 
symptoms of disease of long 
standing. Some papulae which 
had nothing to do with the pres- 
ent ease. The small intestines 
were lined with mucus. The lin- 
ing membrane had also patches 
of inflammation in lines or 
streaks. There were also some 
points of deep color, bloodshot 
appearance. The evidence of in- 
flammation in the large intes- 
tines less manifest; their con- 
tents were considerable; they 
were the natural contents jof the 
organ. Towards the lower parts 
called the colon of the intestines, 
there were several inches nar- 
rowing. This contraction 1 con- 
ceived of old standing, and had 
no connection with the present 
case. The surface of the liver 
exhibited small white globular 
spots, called tubercles, varying 
from the size of a pin’s bead to 
that of a pea. The same tubercu- 
lous degeneration existed in the 
substance of the liver, the ves- 
sels were slightly congested. 
The other organs in the cavity 
of the abdomen were healthy. 
The appearance of the liver was 
that of old standing. We next 
examined the brain; the serous 
coverings of the brain was 
somewhat injected with blood; 
there was also a slight conges- 
tion of the vessels of the sub- 
stance of the organ. There was 
a bloody fluid in the cavities of 
the organ, and its lower surface. 
After the organ was removed a 
considerable quantity of this 
fluid sunk into the cavity m 
which the spinal marrow is con- 
tained. This is all 1 am able to 
state relative to the post-mortem 
examination. Have heard what 
Dr. Cole has stated; it is sub- 
stantially the same as I should 


have expressed. We all con- 
curred in file examination. 
There were patches of inflamma- 
tion on the stomach and intes- 
tines, which appeared of recent 
origin. The morbid appearance 
of the brain and covering 1 con- 
ceived of recent origin. The 
slight congestion of the liver was 
also of recent origin, hut taken 
separate from the rest, should 
not have considered it of much 
import mice. 

From the post-mortem exam- 
ination, and the testimony given 
before us at that time, I con- 
cluded, and it is now my opinion, 
he came to his death by the 
medicines which were adminis- 
tered, particularly the lobelia 
and the steam, which were ap- 
plied at the same time. Mr. Ill'll, 
l)r. Cob*, l)r. Knapp, Mr. West, 
:md Mobil, were examined be- 
fore the jury of inquest: consider 
tlu* steam and the lobelia as 
having caused the most injury; 
consider lobelia as a safe medi- 
cine when administered in 
proper doses, and with discre 
lion. Have the same opinion 
with regard to the steam hath. 
Have seen similar appearances 
in death from other causes. 
Tame to my conclusion from the 
post-mortem examination and 
1 he testimony produced at that 
time. Should not have arrived, 
perhaps, at the same conclusion 
from the appearance, without 
taking into consideration the 
treatment pursued. Should have 
considered, from the history of 
the circumstances, and the evi- 
dence before us, and am decid- 
edly of opinion he had no seri- 
ous disease when he went to the 
steam cot. The immediate effect 
of steam carried to the extent it 
was in this particular case, was 
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to occasion an inordinate excite- 
ment of the system, acting as it 
did on the whole surface of the 
body, and of course effecting the 
whole system. The effect of this 
excitement would be to increase 
the circulation, and consequent- 
ly to produce a greater How of 
blood to the heart and other or- 
gans. Under these circum- 
stances, those vessels which re- 
ceive the greater quantity and 
llow of blood would be more 
likely to suffer by the extraor- 
dinary excitement. The organs 
are the stomach, the intestines, 
the liver, the lungs, the heart and 
the brain. The kidneys fre- 
quently suffer under similar 
treatment, as was followed in 
this case, but did not notice any 
particular marks in this particu- 
lar case. The effect of this would 
be to exhaust the organs of their 
powers, and to give rise to in- 
flammation in some of the struc- 
tures. 

The system is able to undergo 
a higher temperature in a dry 
than a moist bath. Willi regard 
to cayenne pepper, it is called a 
stimulant; its effects not so 
widely diffused as some others. 
The jury themselves are able to 
decide how large a quantity can 
be used with impunity ; but when 
the system is highly excited, it is 
very mischievous; it is some- 
times used to relieve the organs 
when they are languishing. A 
system inordinately excited 
would be very injuriously af- 
fected by cayenne pepper. To il- 
lustrate it, a glass of wine may 
be taken when in health, and en- 
livens the system; but in acute 
inflammation it would be en- 
dangering health. I consider 
that, half a teaspoon ful to a 
healthy system would produce 


no injury. Lobelia is an active 
stimulant, and a narcotic rem- 
edy. Have frequently adminis- 
tered it in small doses; it pro- 
duces an excitement and a ting- 
ling sensation at the finger ends. 
In large doses, say ten or twenty 
grains in substance, it produces 
vomiting and sometimes purg- 
ing. The usual dose of the tinc- 
ture is from thirty drops to a 
half ounce; the medium dose is 
one drachm in tincture; gener- 
ally give it in teaspoon ful doses. 

Consider it highly dangerous 
when *the system is excited to 
administer cayenne pepper. A 
teaspoon! ul of tincture of lo- 
belia is given, up to about half 
an ounce. Have seen many 
post-mortem examinations. Dur- 
ing the prevailing epidemic I 
have seen about, twenty, and 
have seen the same redness, but 
a great dissimilarity as regards 
tlie fluids and the natural eon- 
tents of the organs. Jn cholera 
cases, after the spasms develop 
themselves, the watery evacua- 
tions continue, and frequently 
until death. In every case of 
cholera 1 have seen, the watery 
evacuations have existed more or 
less, but spasms have not; al- 
ways. I have seen within two or 
three days a case of cholera with- 
out spasms; have examined 
from fifteen to twenty cases dur- 
ing the epidemic. The internal 
warmth is frequently an accom- 
paniment of the cholera. The 
warmth often continues for a 
long time; would not wish to 
convey the idea that the warmth 
1 have heretofore mentioned in 
the cavity, proceeded from the 
vapor bath. Have frequently 
used lobelia; never have known 
it from my own observation to 
be administered in larger doses 
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than a teaspoonful at one time; 
larger doses 1 do consider dan- 
gerous. To all the questions we 
put to Mr. Burke, lie made the 
most candid replies. Thought 
1 could perceive that there would 
be an examination of the case 
afterwards, and told him that if 
he would in any way by his 
answers implicate himself, not 
to reply; he, however, was very 
candid, and did answer all the 
questions asked before the jury 
of inquest. He told us he had 
administered a teaspoonful of 
the powder of lobelia, and not 
producing the effect, he gave a 
second dose not quite so large; 
he also stated that he had admin- 
istered a heaping tnblespoonful 
as an injection. That he had 
given it but twice into the stom- 
ach. He further said that he 
had administered the composition 
powder and the nerve powder. 
There was something said of No. 
6, but do not recollect whether 
by Mr. Burke or someone else. 

In giving lobelia or any other 
medicines as an injection, it re- 
quires a larger quantity, the 
parts being less susceptible, less 
highly organized, and less sym- 
pathetic relation. Generally, a 
double dose is given as an injec- 
tion, and it always requires 
stimulating properties to oper- 
ate the bowels in this way. 
When the injection operates, it 
would depend upon the time it 
had been retained; if a long 
while, the effect might be mis- 
chievous, although discharged. 
If I had known nothing of this 
case except from the post-mor- 
tem examination, I could not 
have said that he died of the 
steam or the lobelia. In Russia 
they go from a vapor bath into a 
cold room immediately with im- 


punity. I confess, my own im- 
pression is, that it would be very 
dangerous here. A sudden check 
of perspiration is always dan- 
gerous. The check of the per- 
spiration in this case was 
brought about but half an horn 
before death ; time had not 
elapsed to produce congestion 
from that cause. The powder is 
much stronger than the tincture. 
Burke stated that what lie was 
administering he did not con- 
sider fresh, and consequently 
not strong. He said he fre- 
quently administered lobelia in 
much larger doses with good 
effects; told him this did not 
agree witli my own experience. 
This was my reason for asking 
why he administered in such 
large doses. Burke said he 
sponged the man, and that he 
regulated the steam. When he 
noticed an excitement, he 
sponged him about the neck, 
head and breast, with cold 
water; and this, while under a 
profuse perspiration ; lie said 
that when the man became too 
much excited, he regulated the 
steam by reducing it. Burke 
answered all our questions with 
the greatest candor. 

Dr. Uintze. Saw Mr. Haze- 
lip on Sunday evening; he de- 
sired me to prescribe for him; 
seemed very much excited and 
agitated; complained of being 
fatigued, and said he was afraid 
lie would get the cholera. He 
said he had been riding on the 
railroad. He asked me if be had 
not better take something to 
prevent the cholera; always dis- 
approved of preventive medi- 
cines. He inquired my opinion 
and the propriety of his under- 
going a Thomsonian coutbr. 
Told him any man was a fool, 



22 


IV. AMERICAN STATE TRIALS 


unless be was sick, to take medi- 
cines. He said if he took a 
course, he would not be liable to 
the cholera for the season. My 
reply was, perhaps if he took 
the course, he would take no 
other disease. Examined him as 
to his bowels — he had undergone 
some fatigue. Advised him to 
go home and apply a feather 
poultice to the back of his head, 
and a bread and butter poultice 
to the inside of his stomach, and 
he would be well. He said his 
bowels were regular. Told him 
none but quacks administered 
preventive remedies. This was 
about 11 or 12 o'clock at night. 
He had been drinking. Oc- 
casionally he would take a frolic 
on Saturday evening. Attend- 
ed his family for four or five 
years, and knew he was easily 
excited. He said he had drunk 
several glasses. A man easily 
excited would be very readily 
excited by any stimulant. He 
was of a sanguineous tempera- 
ment. 

Dr. Potter. Have heard all 
the evidence given, and do not 
consider that the medicines used 
it) this case are generally used 
by regular practitioners. Upon 
a healthy system T think there is 
no use of* applying them. A man 
in health needs nothing as medi- 
cine. It is an experiment which 
may do much mischief, and can 
do no good. These remedies al- 
ways produce more or less mis- 
chief in large doses. The sys- 
tem is not indifferent- to these 
medicines under any circum- 
stances. Cayenne pepper is not 
a poison, but when given in a 
state of great excitement, pro- 
duces mischief; it produces in- 
creased secretions. Lobelia is 
sometimes introduced as a 


remedy for the asthma; the sys- 
tem then will take a large dose; 
in other cases, such as a lia- 
bility to inflammation, if it does 
not act as an emetic, it does as 
a purgative. The hemlock is a 
narcotic, it has not the same ef- 
fect as all narcotics. It is a 
poison when given in large 
doses. The use of warm or va- 
por bath is of great sendee, if 
properly regulated and used with 
judgment, it excites the surface, 
which is sometimes serviceable 
in the form of vapor. The sys- 
tem cannot continue it as long 
moist as dry. Dr. Jennings has 
tested the theory of vapor baths. 
I have used lobelia in asthma and 
affections of the lungs, and some 
other diseases. In a high state 
of excitement, it ought not to be 
administered. It produces ex- 
citement by vomiting. They 
have stated the inflammation to 
be in patches in the bowels; some 
part of the bowels will always be 
affected by it when taken in 
large doses, if not ejected imme- 
diately. If a man understands 
the construction of the system 
upon which they are to act, and 
administers with care, they are 
safe. We have sometimes more 
difliculty to prevent persons tak- 
ing medicines than to induce 
them to do it. Hemlock is a 
poison. T know it well — it 
grows three or four feet high. 

Dr. Cole. Stated when I was 
up before, or intended to do so, 
that I believed cayenne pepper 
was administered. 

Dr. Geddinrjs. Have no recol- 
lection of Burke saying cayenno 
was given in the stomach. * Uni- 
versal experience has proved 
that when there is a predisposi- 
tion to any disease, a strong ex- 
citement of the passions may 
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lead to that result; for instance, 
fear or grief acting upon a sys- 
tem easily excited at a time 
when there is a predisposition to 
any disease, may produce that 
disease. The use of ardent 
spirits, acting upon a system 
that would be easily excited. 


and at such a time, might be a 
predisposing cause of cholera. 
Steam will produce spasms in 
the whole system. 1 stated that 
the contents of the organ only, 
were dissimilar to cases of chol- 
era. 


THE WITNESSES FOR TIIE DEFENSE. 


Ward Sears. Am an apoth- 
ecary. A person came to 
my place with a roll of 
blankets. Have since ascertained 
that it was the deceased; was 
then in Larrabee’s store. He 
wanted me to take him through a 
course. He was purchasing 
medicine. Told him I did not 
attend to that business. Fin- 
ished putting up liis medicines, 
and he went away and said he 
was going through a course. 
Referred him to Francis Burke. 
Burke got medicines of me and 
practiced in cases of cholera, and 
I heard lie was about to adopt 
the practice of medicine as his 
regular business. 

( 1 ross -e.ramin e d. Believe he 
got some composition No. (>, 
nerve powder, cayenne pepper, 
and lobelia. He said he was go- 
ing through a course; and T 
put him up as much medicine as 
I thought sufficient to carry him 
through. No. 6 is never put up 
in a powder; it is always a 
liquid. It was the same pre- 
scription 1 put up for him that 
I had done in cases of cholera. 
Do not practice the system my- 
self. Keep the books and medi- 
cines for sale as agent for 
Thomson. Gave Mr. Hazel ip 
the medicines but not the book. 
He did not .become one of the 
subscribers to it. He paid me 
for the medicine, I think, tlnrt\- 


seven and one-half cents. Do 
give information more than is in 
the books, which is confined to 
the members of the association. 

The Deputy Attorney ( Sen- 
era], What other information 
is given to the subscribers to the 
publication of Thomson more 
than is contained in the book 
itself? 

The Counsel for the defendant 
objected. 

The i^niEK Justice decided 
that the question was not rele- 
vant to the case, that the investi- 
gation was not one which em- 
braced the advantages of this 
system of medicine or the other 
system, but that it narrowed 
itself down to the plain language 
of the indictment, and to that 
question the whole investigation 
must be directed, that, therefore, 
he was of opionion that anv 
question which went into) the 
merits of the system of prac- 
tice was not relevant to this 
case. 

Judge Nikukt said he did not 
altogether agree with the opin- 
ion of his learned brother, as he 
thought it necessary to a cor- 
rect investigation of the charge 
in the indictment that an inves- 
tigation should be had into the 
means which the party charged 
might have of obtaining in- 
formation relative to the system 
which he practiced, and whal 
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that information might be which 
he could so obtain, but that in 
the present situation of the 
court, there being a vacancy on 
the bench, there was no course 
left him but to acquiesce in the 
opinion delivered by Judge 
Brice. 

Ward Sears . I am agent for 
Dr. Thompson. Give no infor- 
mation except what is derived 
from the books and my own ex- 
perience. Burke has been some 
time engaged in the practice of 
medicine; think about four 
years. He has held a right 
under the system for five or six 
years. Have lived for about 
five or six years in Calvert street. 
Burke purchased the right and 
lived in Washington. He has 
been in Baltimore, 1 believe, 
about four years. Never saw 
him in Washington, never hav- 
ing visited it while he was there. 
He did not always follow the 
practice, but did occasionally., 
From what I know and have 
heard of him, consider him very 
skilful and competent to practice 
medicine. Never was present in 
any one instance that he admin- 
istered prior to the late epidemic. 
Burke is a printer by trade. 

Dr. Jannetf. Have practiced 
medicine about five years in Vir- 
ginia, but not very extensively. 
Was studying fifteen or twenty 
years with my father. He was 
not a regular practicing phy- 
sician, but kept an apothecary, 
and never practiced for pay. I 
practiced for two years without 
pay, and my neighbors, anxious 
I should practice medicine, and 
not being able to do it gratuit- 
ously, I commenced it regularly. 
Have turned my attention a 
good deal to Thomson’s medi- 
cines since I got his book, and 


I have examined all the medical 
authorities to ascertain the effect 
of his medicines before I would 
consent to use them. Took it 
myself first to try its effects. 
Took five teaspoon fills at differ- 
ent times in powder, and during 
the same day before it puked 
me. Have frequently taken it, 
always one teaspoonful at a 
time, this being about sixteen 
grains; have never taken more at 
a time, but I repeat it till it op- 
erates. Have used lobelia fre- 
quently upon others during the 
last two years, commencing with 
sixteen grains and waiting about 
fifty minutes, and then repeat 
the dose, but lessen the quantity, 
and continue it in this way until 
it operates. Up to the time I 
have mentioned, my medicines 
were of the kinds usual with 
medical men. From the experi- 
ence of my father, and my own 
experience and the knowledge 
which 1 have obtained of lobelia, 
1 should certainly say it was not 
a poison. Always use it when 
T want to cleanse the stomach. 
Have used the tincture of lo- 
belia about two tenspoonfuls 
as an in joe-lion ; sometimes less, 
sometimes more for injections. 
If I wish to reduce a fever, I 
give it in small quantities to pro- 
duce perspiration; a greater 
quantity produces an emetic. 
Give sometimes a fourth of a 
grain of tartar emetic for that 
purpose and to produce perspira- 
tion, and mix with it some ipe- 
cacuanha. Have employed lo- 
belia as an injection with tea 
made of bay bark. Have never 
lived in Baltimore. Hemlock is 
not a poison, as has been stated 
here, but it is perfectly harmless. 
It is taken from the bark of the 
pine tree, and is not poison. 
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These medicines can do no harm 
in any case or under any circum- 
stances; they sometimes may do 
no good. 

Cross-examined. Practiced for 
five years under the old system 
of medicine, and for nearly two 
years have practiced the Thom- 
sonian system. Was not made 
a convert by reading Thomson’s 
book. The book induced me to 
examine and try the medicines, 
and since I have ascertained 
their effects have practiced the 
principles the book contains. 
Frequently use other medicines. 
Associate them with the others, 
and the more I have used Thom- 
son’s medicines, the better I am 
satisfied with their efficacy. Be- 
lieve they are not injurious in 
any disease; in many they cer- 
tainly are beneficial. Believe a 
man has a natural gift to ascer- 
tain the things of nature. Be- 
lieve that life is heat and that 
blood is heat, and that blood and 
heat are synonymous as regards 
the animai system. Believe that 
all constitutions are naturally 
alike. Believe that a lever 
is an effort of nature to 
relieve itself of disease, and that 
such efforts may sometimes he 
carried too far, and to too great 
an extent. Do not think that all 
constitutions are alike in every 
particular, but that there are di- 
versities and degrees in the con- 
stitutions of men. Believe that 
medicines adapted to the cure 
of all diseases grow spontane- 
ously upon our soil, hut that the 
discoveries of men have not yet 
found them out. Think men 
possess natural gifts to examine 
the things of nature; that is, 
that a man possesses a natural 
talent for some particular busi- 
ness — some, for instance, having 


a partiality for mechanical pur- 
suits; others, for other kinds of 
business. This 1 call strength 
of mind, and this 1 call natural 
gifts. Believe all constitutions 
are dependent upon heat and 
blood for life; and that the life 
is the constitution of man, 
healthy action and diseased ac- 
tion forming the two constitu- 
tions. Believe that all diseases 
of the human family are caused 
by the morbid circulation of the 
blood. To ascertain this, some 
judgment is required; and this 
we ascertain by the pulse. 
Twelve months is generally 
necessary to acquire a knowledge 
of the pulse. Some men can ob- 
tain this knowledge sooner than 
others; some in three months, 
some in twelve months. Stu- 
dents of medicine ordinarily, in 
about six months. Believe that 
nature never furnishes more 
blood than is necessary and re- 
quired for health. Frequently 
have used the steam hath, llnve 
carried persons through a eoursc 
of Thomson’s system; generally, 
we keep them under the effects 
of the steam for ten minutes. 
Have been myself under the ef- 
fects of steam for thirty min- 
utes, when 1 had the bilious 
fever. Took the lobelia and 
applied steam, with hrieks and 
water poured over them while 
they were hot, and immediately 
had blankets wrapped round me. 
Am sure it cured me without 
having reeourse to any other 
remedy; am also satisfied that 1 
had the bilious fever. Have fre- 
quently used blisters, hut think 
they are much oftener used than 
is necessary, and that it is a tor- 
ture which ought not. to be so 
generally adopted. Think fevers 
all have* one common cause ; that 
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they arise from a mucous lining 
the stomach, which cuts off and 
stops the supply which feeds the 
blood. The effect of this mucous 
is to stop this supply. Blood, I 
consider, is life, and heat is life. 
Have never studied anatomy ex- 
cept slightly, and have never had 
the advantage of attending any 
dissectio) 

December 14. 

Ephraim Larrahee. Never 
was acquainted with Mr. Haze- 
lip. Never saw him that I rec- 
ollect of before the morning of 
his death, when he called at my 
store to purchase medicines, 
about 9 o’clock. lie complained 
to me of great pain and pressure 
in the stomach. This wns on the 
morning of the day on which he 
died, lie expressed a great fear 
that he was going to have the 
cholera, and that he was then 
taking the disease, and said his 
bowels had been and were then 
much out of order. Was greatly 
surprised at his manner, and 
that he should have addressed 
himself to me, but could only ac- 
count for it from his mistaking 
me for Mr. Sears. Thought lie 
was not right from his manner, 
or th«d he had been upon a 
spree. Wanted to get rid of 
him, judging from his appear- 
ance that he was an intemperate 
man. Mr. Sears came in, and 
I gave him up to Mr. Sears, 
whom he then appeared to rec- 
ognize. He told Mr. Sears he 
wanted him to take him through 
a course of medicine, and said 
he thought he was getting the 
cholera. Mr. Sears declined do- 
ing so, and told him he did not 
practice the system, but rec- 
ommended him to go to Mr. 
Burke. He went away, and a 


few hours after I heard that he 
was undergoing a steaming. Un- 
derstood they had sent for sev- 
eral physicians. It was about 9 
o’clock when he came to my 
store. My opinion of Hazelip 
when at my house is he was 
either a very sick man, or that 
he was laboring under great ap- 
prehension of having the chol- 
era. His whole appearance was 
that of a man under p*eat excite- 
ment. He complained of his 
bowels being out of order for 
some time. Expressed my sur- 
prise that he should have come 
up to me in the manner he did. 
Some one said he had been on a 
frolic, and his appearance justi- 
fied such a belief; he was also 
certainly very much excited and 
alarmed. Mr. Sears had great 
difficulty in getting rid of him. 
Saw Mr. Sears go to the scales 
and weigh out the medicines for 
him. At this time the cholera 
was raging, and nearly at its 
height in Baltimore. This was, 
I believe, the 17th of September. 
Have known Burke for some 
time, and consider him very skil- 
ful in his practice; so much so, 
that T would trust myself int.i 
his q! large in preference to any 
other physician. Knew of a 
case which was called cholera in 
French alley; a woman named 
Caroline Ruark. She was very 
ill. Dr. Cole told me. It was 
before the case of Hazelip. One 
of the first cases which occurred 
in French alley. The Board of 
Health were there at the time 
this case occurred. There was 
another ease in the same 
place, a Mr. Nash, who is now 
in the penitentiary. These oc- 
curred on Sunday morning. 
Burke attended these cases, and 
was assisted by several others. 
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I was laboring under a severe 
diarrhoea, and being much de- 
bilitated, could not go into the 
house to assist them, thinking it 
imprudent to expose myself in 
the condition I then was. On 
Sunday morning, 1 recollect the 
circumstances very well, I was 
sitting at my door at the corner 
of Cheapside and Water streets, 
when Dr. Cole came by, and in a 
familiar way, as we had fre- 
quently spoken together of the 
cases in French alley, asked me 
how Caroline R nark's case came 
on, with the expression, “1 mean 
is she alive V 1 Told him she 
was not only alive, but that there 
were great hopes of her. He re- 
plied, “You cannot save her; the 
diarrhoea has progressed so far 
that you cannot check it, and 
without that you cannot save 
her; she must die.” Went back 
and got some powder, and Mr. 
Burke will recollect my taking it 
to him. Burke administered in 
this case; he was the one that 
had charge of it. Dili not see 
her; as I said before, 1 was very 
much debilitated, too much so 
to go in. Went to the house, 
but did not see the patient. 1 
know the woman is now alive, al- 
though Dr. Cole then told me 
she could not be saved, lie also 
stated to me that Micheal Jen- 
kins, who was then sick, would 
get well. Micheal Jenkins* died, 
and this woman did get well. 
Went to get the powder, and rec- 
ommended it, because Dr. Cole 
had stated to me that the diar- 
rhoea could not be checked, \\ent 
to see Mr. Burke, and gave it to 
him, and recommended it. The 
Board of Health were all there, 
with the exception of Professor 
Jameson. Frequently have rec- 


ommended hemlock powder. 
Never saw the woman I have 
been speaking of until she was 
pronounced out of danger. Knew 
she was alive after this, in con- 
sequence of a man named Jen- 
kins having orders to take up 
all such persons in that place, 
aild his having seen her there. 
Dr. Swartze was also there, I 
believe, at the time this woman 
had the cholera. 

Francis Burke. Am the pris- 
oner's son. Mr. Hazelip, on 
the morning of the day on 
which he died, called three or 
four times between half past 0 
and 10 o’clock, and solicited 
father to administer to him his 
own medicines, lie had been 
there before 1 saw him, and had 
said that Mr. Bell had ottered 
his cot for him to go through a 
steaming. He said he had his 
own medicines which he had 
purchased himself, and was very 
anxious to have them adminis- 
tered. The second time 1 saw 
him call, father was upstairs, 
and he dropped what heliad and 
went with him. The first time 
Hazelip called was before 1 had 
got up. 

11 cur if Sum wall. Saw Haze- 
lip at the time he was going 
through the steaming. On Mon- 
day, the day of his death, was 
passing by Bell’s house, and saw 
a crowd, and understood a pa- 
tient was there under treatment 
for the cholera. Went in, and 
found him in a profuse perspira- 
tion. Bell and Burke were both 
there, and the patient was on the 
steam cot. Asked Bell what hail 
caused the cry 1 had heard of. 
Bell answered and told me that 
Hazelip had very violent spasms. 
Asked Hazelip liow he then was; 
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he replied that he was then very 
much relieved. He was yet 
somewhat restless. There was 
some other conversation, which 
1 do not recollect. I soon after 
went away. Burke and Bell 
seemed to be very attentive to 
the patient, who said he was 
somewhat easier. My inquiries 
of Bell relative to the cry 1 had 
heard of, and the occasion of it, 
were made in the hearing of 
Hazelip and within a few feet 
of the steam cot. 

Cross-examined. Was in the 
room about fifteen minutes. It 
was about 10 or 11 o’clock. 
They gave him nothing while I 
w’as there; they applied some 
salts to his nostrils. Presume 
they had given him a clyster, but 
do not know positively. Did not 
see them give it, but I should 
judge they did from seeing the 
apparatus, which was lying on 
the floor, near the fireplace. 
Think Bell told me that they 
had given him an injection, but 
am sure he did not tell me of 
what it was composed. Did not 
hear the cries myself, but there 
was a crowd collected round the 
house, and it was from them that 
1 heard of the cries. 

'Mr. Sage. Saw Mr. Ilazelip 
on Monday, which was the day 
that he died. Saw him about 
half past 11 o’clock. Went there 
with Mr. Snmwalt, staid there 
with him and we came aw T av to- 
gether. All the time 1 staid 
there, Mr. Burke and Mr. Bell 
appeared very affectionate, at- 
tentive and kind to their patient. 
Believe he was asked how he 
felt, and replied that he felt 
much easier. Complained, how- 
ever, of spasms in his legs; this 
was when the steam was off; 


when the steam was on, and he 
was under the effects of it, he 
said he was easier. Remained 
there from a half to one hour. 

Cross-examined. There was 
nothing given him while I was 
there, except a little water gruel. 
He did not vomit, nor had he 
any passages while I staid. I 
do not know that they gave him 
an injection. Went in wdth Mr. 
Snmwalt and came away with 
him. We were there near half 
an hour. When we first went 
into the house there was nobody 
in the room but Mr. Burke and 
Mr. Bell. Some time after, two 
or three individuals came in. Do 
not know who they were. Mr. 
Snmwalt spoke several times to 
Mr. Hazelip, and T also spoke 
to him. He complained a good 
deal of spasms in the legs. He 
was covered with blankets, laid 
over, and not wrapped round 
him. When he complained of 
the steam it was immediately 
stopped off by a stop-cock, which 
was attached to the pipe for 
that purpose, and which checked 
the progress of the steam. It 
was regulated several times, and 
was stopped at one time eight to 
ten minutes. It was frequently 
checked while we were there; 
and whenever he complained of 
the steam being too severe, it 
was stopped by the cock. When 
it was stopped off, and the pa- 
tient got colder, the spasms came 
on, and the steam was then let 
on, as he said he felt easier. The 
size of the cot was about eight 
feet in length and three in 
breadth, and set on the floor. 
On the top was a sacking-bot- 
tom. Did not see any plank on 
the sacking-bottom. He was cov- 
ered entirely with blankets. 
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While I was there, for the 
greater part of the time, Messrs. 
Sumwalt, Bell and Burke were 
all that were present. The steam 
pipe was entered under the box, 
and within about one foot of the 
end. It was a small tin pipe, 
perhaps two inches in circumfer- 
ence. Did not see any force used 
to continue him on the steam 
cot, nor do I btdieve there was 
any used while I was there. He 
was persuaded as any other phy- 
sician would. He was not con- 
fined upon the cot, but seemed 
at liberty to go whenever he 
pleased, no force being used to 
compel him to stay on it. He 
did not desire, while 1 was there, 
to be let off. Did not hear any- 
one ask to send for a physician. 
They did tell him that if lie 
could stand it he would be better; 
if not, they would let off the 
steam; but; no force was used. 
Burke observed while T was there 
that it was childish to complain 
of the oppression of the steam, 
for if it was let off he would im- 
mediately have spasms. 

Abner Pope. Was present at 
the house of Bell. Was coming 
up Second street, and when 
nearly opposite to Bell’s house, 

I heard a distressing groan. Re- 
marked to Major Stansburx, 
who was with me, that that was 
a cholera groan, and told him 
that as the cry seemed to pro- 
ceed from Bell’s house, the pa- 
tient was over there. We find- 
ing no obstruction, immediately 
went upsairs, and as soon as I 
got into the room I remarked 
that there was a Thomsonian 
there. Saw a gentleman on the 
steam cot. He complained o. 
violent- cramps in the arms and 
legs. Gave him a roll of brim- 


stone to clench in his hand, as 
I had heard that it had proved 
of sendee in cases of cramps, 
and l mostly carried a piece with 
me for that purpose; but I do 
not know whether it was any 
virtue in the brimstone itself, or 
whether it is merely the net of 
grasping something in the hand, 
that proves of service, but 1 
know it has proved serviceable 
in cramps, lie asked for an- 
other piece; but as 1 had but 
one, 1 sent out for another. He 
wanted it to clench in the other 
hand. It was soon procured 
and given to him, and he soon 
said lie was better, and that they, 
or something else, relieved him 
very much. There was given 
him some composition tea, and 
he was hugged up in blankets, 
which produced a pretty good 
action of perspiration. We were 
t lion about going, and he said, 
‘‘Pray, gentlemen, don’t leave 
me.” Remained, and told him 1 
thought he was in a very good 
way, and that lie was in good 
hands. Heard the groans in the 
street from the third story of 
the house, and immediately said, 
“There is a cholera groan.” A 
cholera groan is one of great; dis- 
tress, a piercing cry, the groan 
of one in great pain. Have seen 
manv afflicted with cholera, or 
what was called cholera, previous 
to this case. The symptoms 
were similar in this as in other 
cases of cholera. Had but one 
piece of brimstone, and carried 
it with me to try its efficacy in 
cases of cramps, but for no other 
purpose. Sent out to get the 
other piece so that he might 
clench one piece in each hand; 
recommended him to clench it, 
as I had often heard that 
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brimstone used in that way 
would remove cramps. He was 
exceedingly alarmed, and to my 
mind, frightened, and said, 
"Pray, gentlemen, don't leave 
me.” The brimstone was simply 
held in the hand; a roll of it 
about four inches long. Had 
heard from those to whom I had 
recommended it to be tried in 
this way, that it had proved 
serviceable. Never tried any- 
thing in this way except brim- 
stone, in order to prove whether 
any other hard substance 
clenched in the hand would re- 
move cramps, and do not know 
whether it would or not. My 
impression was, and always has 
been, that it is the brimstone 
which has this effect. Gave it to 
him in one hand, and sent and 
got the other, which was also 
given to him. 

After this, he covered himself 
up in blankets, and no person 
took it from him that T saw. 

I examined the man while he 
was on the steam cot. He t lien 
complained of cramps; his face 
was a little flushed. Did not re- 
mark his eyes. The flushed face 
is not always an accompaniment 
of the "holern until after steam- 
ing. He said that he had 
cramps. Do not know it, except 
from his assertion, that he had 
violent cramps, and' I should 
judge that they were violent 
from hearing t lie cry in the 
street. Do not positively know 
that the cry proceeded from 
Ilnzelip, but believe it did, as 
T knew it was some one who had 
the cholera. He shook; 'whether 
from fright, cholera or spasms. 
1 know he was much alarmed. 
When I went into the room, his 
arms were not covered; they 


were placing blankets around 
him, and gave him a little com- 
position. There was no dis- 
charge from the bowels while 1 
remained. I cannot explain ex- 
actly how I can distinguish a 
cholera groan. It is a groan of 
great distress, and I was sure 
the groan I heard proceeded 
from some one laboring under 
the cholera. Am no professor, 
only in my own family, where 
I make use of Thomson's medi- 
cine entirely, and no considera- 
tion should deprive me of it. It 
has always answered the purpose 
I intended it should. Did not 
feel Hazel ip's pulse while I was 
there. Took hold of his arms. 
Use the Thomsonian medicines 
myself. Took a little nerve pow- 
der this morning, expecting a 
keel-hauling from what I had 
seen Dr. Cole undergo when he 
was called up. Own a right, 
and am a member of the 
Friendly Botanical Society. One 
of the provisions of becoming a 
member is, that we are bound to 
give all important information 
to others who may purchase the 
rights, and may become members 
of the society. There is some 
other information more than is 
obtained from Thomson’s book, 
which we are bound to communi- 
cate to each other, but which I 
do not feel at liberty to tell here. 

The Deputy Attorney General, 
The witness should be directed to 
declare what this information of 
importance which the members 
profess to communicate to each 
other was. The publication of 
Thomson shows upon its face 
that there is other important in- 
formation connected with the 
practice of this system; and to 
obtain which, he refers those 
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who purchase the book to some 
other source. Now it is neees- 
sary to a correct understanding 
of this question, that the court 
and jury should understand the 
nature of the information, and 
the object in referring to another 
source to obtain it, instead of the 
book itself. This was important 
to be known in this ease, to de- 
cide how far these men are prac- 
ticing a system which the knowl- 
edge they have of it proves to 
them is pernicious in its effects, 
and this information should be 
communicated to us to enable us 
to understand the tendency of 
the administration of the system 
of practice which we are now in- 
vestigating. 

The Chief Justice. We are 
anxious that the case now be- 
fore us should be understood as 
not an investigation of any sys- 
tem of medicine. Some latitude 
had been allowed in the investi- 
gation, but it was only by con- 
sent of the parties; but when an 
objection was raised to the ques- 
tion, we were bound to say we 
did not consider the question as 
relevant to the case. If the in- 
vestigation was to be allowed to 
proceed, and the discussion of 
the different systems of practice 
pursued, were permitted, there 
is no knowing where the case 
would stop; it would never be 
terminated. The Court has seen 
that different professors and dif- 
ferent schools of medicine differ 
upon questions of practice in 
this room, and who should de- 
cide between them? We are 
not competent to say whether 
Thomson’s system is better than 
the old, or whether the old is 
better than Thomson’s. This is 
a matter which the Court cannot 


decide, and we are sure the jury 
cannot. And we would ask, what 
is quackery? We are sure that 
we are unable to decide what it 
is. Altogether, the question 
must come to the language of the 
indictment, which is specific, and 
to these specific charges the in- 
vestigation must be limited. The 
testimony, therefore, proposed to 
be produced, is not relevant to 
the case. 

Mr. Pope. There are privi- 
leges attached to the member- 
ship of the Friendly Botanic So- 
ciety which 1 do not feel at lib- 
erty to state. Have understood 
that Burke holds one of these 
rights. It hears date, 1 think, 
17th April, 1827. Have gone 
through a course of medicine 
myself on the Thomsonian sys- 
tem. First I took composition ; 
then 1 took composition again. 
The third remedy is sometimes 
an injection. Lobelia comes 
next, cayenne pepper comes 
next ; next in order we throw it 
up. Sometimes we take a good 
drink of anti-canker tea, next 
about half a pint of good por- 
ridge. The porridge won’t come 
up. Then we take a little more 
composition, number 0, or cay- 
enne, at discretion. Then take a 
little more porridge. I make 
mine of corn gruel, and use with 
it a little molasses. Then we 
throw up again, but the porridge 
won’t come up. But we must go 
back; 1 forgot the steam. We 
take the steam before the emetic. 
This is my experience and prac- 
tice, ami generally after the in- 
jection. Injections always op- 
erate. We always steam before 
the emetic. We apply the steam 
before we empty tbe stomach. 
We take the emetic to cleanse 
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the stomach. What we call can- 
ker is a mucous substance, which 
comes from the stomach. We 
apply the steam from five to 
twenty-five minutes. Have ap- 
plied it that long on myself, but 
never have taken it longer. Have 
taken it when. 1 was slightly un- 
well. Have gone through a regu- 
lar course when 1 have been 
slightly unwell. Have never 
had a very severe attack since 
I have been in possession of a 
right. The certificate is dated 
27th March, 1830, and I have 
never had any severe sickness 
since I have taken these medi- 
cines. The first time 1 was very 
ill was in 1819. Had the yellow 
fever. The next severe attack I 
had was in going to the Western 
country, in the year 1825. Have 
never been very sick since. Have 
been very well since 1830. Have 
had no serious spell since, but 
have been frequently slightly 
sick, and have made use of t lies 3 
medicines. Whenever 1 have felt 
unwell, 1 have taken Thomson's 
medicines, and they have proved 
always beneficial. Have had 
better health since than I ever 
had before. Had for several 
years what they call the con- 
sumption, and it is to Thomson’s 
medicines I attribute niv present 
health. 

Kli jah Slansburtf , Jr. Was 
with Mr. Pope on his visit to 
Hell’s; we went there together. 
Mr. Pope called at my house, 
and we came up; and in going 
up Second street, heard some 
moaning. Pope remarked it 
must be a cholera patient. Do 
not know which proposed to go 
in. Pope appeared to be ac- 
quainted with the cholera groans. 
We walked upstairs, and found 


a man on the steam cot, under- 
going the Thomsonian treat- 
ment. He complained very much 
of spasms and cramps in his 
arms and legs. Bell only was 
present when we first went in. 
Burke was not present. Bell 
was rubbing liis arms with num- 
ber 6, for the purpose of allay- 
ing the spasms. Expressed my 
opinion that the current of air 
in the room would do more harm 
than the rubbing would do good. 
His arms were exposed as far as 
the elbows. The steam was in- 
troduced at his feet. Mr. Pope 
pulled out of his pocket a roll 
of brimstone, and put it into 
Hazelip’s hand; he seemed too 
warm. Examined his feet and 
thought it was warmer than was 
necessary. Advised Bell to re- 
duce the steam, and lie did so 
by turning it off. We remained 
about fifteen minutes. He com- 
plained of pains in his arms and 
legs for five or six minutes, and 
then seemed relieved, and ceased 
complaining. After this Burke 
came in, and said he had been 
after medicine. He then gave a 
dose of composition, and in a 
few minutes he was considerably 
easier, and not in so much pain. 
Have seen cases of cholera dur- 
ing the epidemic in this city. 
Was called to, I think, eight 
cases. Thought them cases of 
cholera. Other persons thought 
so, and expressed their opinion 
that they were cases of cholera. 
Was unwilling to risk my own 
judgment; called on Mr. Myers 
and Mr. Williams, whom I had 
known frequently to have prac- 
ticed in cases of cholera, and 
with great success. Would say 
unhesitatingly that the exhibi- 
tion and symptoms of the case of 
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Hazelip, and those I have at- 
tended, had a striking similar- 
ity; they had all cramps, and 
were measurably the same. Gen- 
erally took such persons as I un- 
dertook through a whole course, 
but not all. Never applied steam 
to the system generally, except 
by means of the application of 
hot bricks to the body and feet. 
Never had an opportunity of 
using the steam bath. When I 
have applied the steam, 1 have 
continued it until the spasms 
were removed. Have sometimes 
been obliged to continue it for 
four hours at a time. Give the 
composition first. Have had a 
right about three months; not 
before the epidemic. I com- 
menced in consequence of the 
illness of my wife. Myself and 
Mr. Williams attended her. 
Cramps and spasms were what 
I judged the cholera by. Have 
found the tongue very cold. 
Hazelip’s pulse was fuller ami 
quicker than I generally found 
it. 

Royer Brooke . Have used no 
other medicines in my family for 
two years than the Thomson inn 
medicines, and have also given 
them to some of my neighbors 
and friends who have urged me 
to do so. The plant lobelia, 
which has been so often spoken 
of, I have known from my boy- 
hood under the name of eye- 
bright, a name given to it for 
its great virtues in curing in- 
flammation of the eyes. It has 
proved very effectual in curing 
diseases of the eye, and I have 
knoivn it to be applied alter all 
the remedies recommended by 
the regular physicians have 
failed, and to succeed. Have 
known one application of the 


green plant to prove effectual 
in eases of the most violent in- 
flammation of the eyes. Believe 
that our standard writers who 
have treated of lobelia, have 
labored under a great mistake. 
Dr. Waterhouse and others who 
have treated of it seem to have 
confounded it with another 
plant. The lobelia in flat a is not 
poisonous, as many have de- 
scribed it. Cattle will eat it at 
all times; but the lobelia ear - 
dinalis spoken of by Dr. Bige- 
low, 1 have never known cattle 
to browse upon. These two they 
have confounded together, when 
they are very different plants, 
and their effects are entirely dif- 
ferent. Have never known a 
plant of the lobelia eardinalis to 
be browsed upon; this is the 
plant which Dr. Bigelow has de- 
scribed. Have taken lobelia my- 
self several times, and have fre- 
quently administered it with suc- 
cess to others. In a case of 
hemorrhage of the lungs of one 
of my neighbors, who had been 
under n course for years of the 
usual remedies, and at last de- 
termined not again to apply for 
medical aid, I was solicited to 
administer, and I felt the re- 
sponsibility of the case. Having 
read Dr. Waterhouse and the de- 
fense of Thomson, and having 
confidence in him, I was induced 
to try them, and checked it in 
less than three hours. The pa- 
tient got up, eat heartier than 1 
did, and used active exercise, and 
is now in good health. He was 
as white as the wall. He state 1 
that he discharged more the last 
time than at any previous time. 
T thought that if T could equal- 
ize the circulation, T might suc- 
ceed. Some medical gentleman 
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said it would stop itself. They 
then tried to pursuade him 
there was, in a large one, less 
danger than in a small one. 1 did 
not use lobelia in this case; I 
used cayenne, No. 6, composition 
powder, ginger tea and steam. 
This stopped the hemorrhage. 
My object was to get the circu- 
lation equalized. It was about 
9 o’clock that I was sent for; 
the blood continued to discharge 
for some time; it was checked 
before 12 o’clock. It returned, 
however, and continued to dis- 
charge, and appeared as if he 
was puking it up. It was blood 
from the lungs, 1 have no doubt. 
The blood was florid, or light 
colored. 

I have never had reason to 
suppose any injury to result 
from the use of lobelia. Have 
taken antirnonial wine, tartar 
emetic and ipecacuanha as an 
emetic, but I consider that lo- 
belia is much the easiest medicine 
to effect that object. It relieves 
the stomach without any of the 
nauseating feeling which the 
others produce. The doses of 
lobelia are generally a teaspoon- 
ful at a dose of the powder, and 
to bt repeated in ten or fifteen 
minutes. Have taken myself 
three doses; and repeated them 
in that time sometimes as high 
as seven teaspoon fills. It some- 
times operates on me the first or 
second teaspoonful. Believe it is 
of importance to have it fresh. 
Have used cayenne pepper in 
my own case, and always carry 
a bottle of it with me. Am sub- 
ject to depression of spirits, and 
find it necessary to have it with 
me. If I take a little of it in 
the morning, it causes a glow 
over the whole system; I feel ex- 


hilarated and enlivened for the 
whole day. Have a cold and 
dyspeptic stomach, and find it 
serviceable to take a little cay- 
enne. In case of violent pains, 
a half teaspoonful will afford re- 
lief. One of my neighbors was 
taken violently with spasmodic 
cholera, and sent for me to 
administer relief. I sent my 
son with directions to give 
half a teaspoon ful, to ob- 
serve its effects, and if it 
was borne well, to repeat it. 
The person was in violent pain; 
the husband was so frightened 
that he could render no as- 
sistance, and the full teaspoon- 
ful was given in mistake. The 
consequence was, she was re- 
lieved, and soon well. Have 
found cayenne pepper the most 
permanent, powerful and purest 
stimulant known. Other stimu- 
lants shatter the nerves. When 
I had typhus fever, ray physician 
gave me brandy. Brandy is not 
so good as cayenne in such cases. 
This I have learned, as well 
from my own experience as from 
the medical authorities. I have 
studied the nature, and consult- 
ed authors on the subject of 
cayenne. Rees’ Cyclopedia has 
an article on it. A gentleman 
lately read authorities to guard 
me against using it, and attempt- 
ed to satisfy me that it had 
injurious effects. Dr. Wright 
also represents it as being very 
offer live in some fevers which 
prevail when no other medicines 
can have the same effect. A work 
by Dr. Wright, of Barbadoes, 
treats of the good effects of cay- 
enne in some particular diseases. 
Never had the smallest reason to 
suppose it has done any injury. 

More than twenty persons 
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have reported to me the pood 
effects they have experienced 
from the use of cayenne pepper, 
and many of them have declared 
that they would not use any 
other medicines except in ex- 
treme cases. I drop a little cay- 
enne in a glass of water, and 
take it in that way for the dys- 
pepsia, and think it very valu- 
able for that, as well as other 
diseases. Dr. Bigelow lias de- 
scribed lobelia cardinalis as with 
a bright red blossom, and grow- 
ing along the margins of streams 
of water. 

Hemlock is not poisonous. It 
is a tree nearly resembling pine 
or spruce, with leaves like the 
spruce, but it certainly is not 
poisonous, as my own experience 
has fully proved, as well as 
others whom T have known to 
have used it without any fear of 
its effect. T freely use it, and 
my family also use it. 

Nerve powder has been rec- 
ommended by several eminent 
persons as valuable in some dis- 
eases, and it is frequently used 
by persons who have habituated 
themselves to the use of opium 
and laudanum. To some that T 
have recommended it, they have 
said they were much obliged to 
me for suggesting it, as it had 
the effect to quiet their nerves 
without having the same stupi- 
fying effect that opium has. 
This I have found from what I 
have tried myself. 

Composition powder I also use 
freely, without any apprehen- 
sion of its consequences, and 
with the same good effect. I took 
some of it this morning. It has 
also an enlivening effect, and 
tends to warm the stomach, to 
use the expression which has 


been so often hinted at here, it 
keeps the internal above the ex* 
tern a 1 heat. 

Canker I understand to be 
synonymous with, and the same 
ns what is called acrid humor, 
or, in other words, the principle 
which produces the decay and 
decomposition of plants. Dr. 
Mitchell terms it the principle 
of decay. Children have often 
what is termed the canker rash, 
which relieves them by its erup- 
tion. 

Have never known the medi- 
cines which 1 have mentioned to 
prove injurious, but invariably 
the contrary. Have applied 
them in the greatest variety of 
diseases, such as violent cases of 
dysentery, accompanied with 
violent pains, so much so as to 
render the patient refractory. 
Have also used them with ad- 
vantage in cases of bloody flux. 
Have lmd a patient that bad 
been under treatment for more 
than a week, by two physicians 
who were near me. I gave him 
some of the composition and 
some No. d; and, lastly, some of 
the lobelia. He had the scarlet 
fever, accompanied with an in- 
flammation of the breast. By 
the use of these remedies lie was 
relieved in an hour. Never ad- 
ministered the vapor hath with- 
out the patient expressing the 
greatest satisfaction. Although 
the patient, when about to com- 
mence the steam application, was 
suffering violent pain, they have 
always stated that while under 
its effects they were entirely 
free from pain. In the first 
stage of a cold, a little stimu- 
lating medicine and the applica- 
tion of the vapor bath prove of 
great use — the only danger is in 
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coming out of the bath, which 
requires great care. Am gen- 
erally governed by the feelings 
of the patient, as to the length 
of time I continue the applica- 
tion of steam; as soon as com- 
plaint is made of its being op- 
pressive, I would desist. While 
the operation of the steam is go- 
ing on, 1 always have prepared 
some warm stimulating medi- 
cines to be administered at the 
same time, and I have always 
heard the patients express them- 
selves as being entirely clear of 
pain while in the bath. Also 
consider the vapor bath as bene- 
ficial in cases of chronic pains, 
and have seen the good effects 
of it. I produce the vapor which 
I use for this purpose by putting 
hot stones in water, which is the 
same in principle as the steam 
bath. T have not the same con- 
veniences for a steam bath as 
some others, and make use of 
this simple plan as a substitute, 
and find it answers the same 
good purpose. Always regulate 
the steam by the feelings of the 
patient. Some years ago 1 had 
an opportunity of seeing Dr. 
Jennings’ vapor bath; but 1 con- 
sider its application as entirely 
different from Thomson’s bath. 
Tt produces very much the same 
feelings as going into a stove 
room. Tt wants moisture, and 
without this I consider much of 
its good effect is lost. I never 
had one patient who underwent 
the operation of the vapor bath 
but what expressed pleasure in 
it. At first, the patient is a lit- 
tle uncomfortable, not being able 
to breathe freely, but after con- 
tinuing a few moments, it pro- 
duces a very pleasant, soothing 
sensation. I took Thomson’s 


directions, and continued the 
steam generally fifteen or twenty 
minutes, but always had refer- 
ence to the feelings of the pa- 
tients; sometimes thpy wished it 
continued longer and I have done 
so without experiencing any in- 
jurious effects. Used the vapor 
bath and the medicines at the 
same time. In burns, frostbites 
and chilblains, I have used them 
with much satisfaction. Have 
used the vapor with bricks, to 
patients who have been so ill as 
not to be able to set up, by heat- 
ing them and pouring water over 
them, and then wrapping them 
up in blankets; and I have some- 
times kept them under the in- 
fluence of this steam all night, 
for the purpose of keeping up 
the perspiration, or to use one 
of Thomson’s homely phrases, 
until we obtain a heat that will 
hold. Sometimes I have seen pa- 
tients so low as not to he able 
to speak, come out relieved. 
Consider the system of Thom- 
son as very much adapted to the 
cure of all forms of diseases. I 
have had a great deal of ill 
health, and have had the prac- 
tice of ten or twelve physicians, 
and have often been bled with- 
out relief; and as far as T have 
tried it, consider it injurious. 

Have actually tried thes? 
medicines in a variety of dis- 
eases, some of them contra- 
dictory in their nature, some in- 
flammatory, some the reverse, 
and 1 have relieved them in the 
course of a few hours, and have 
always found these medicines to 
have their desired effects. Con- 
sider them as innocent, warm 
and comforting to the stomach. 
According to my opinion, the 
stomach is invigorated by the 
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Application of Thomson’s medi- 
cines. Consider the derange- 
ment of the stomach as the cause 
nearly of all disease. Consider 
that when you have applied 
warmth and energy to the stom- 
ach, the functions are more 
likely to be performed. Have 
found 'warm liquids always per- 
nicious to weak stomachs, but. 
the application of cayenne af- 
fords energy to the stomach, and 
thereby imparts energy and 
warmth to the whole system. 
Endeavor to apply Thomson’s 
principles as far as I understand 
them, the object of which is to 
get up the vital heat of the sys- 
tem. And to give the bath be- 
fore the emetic, as you by that 
means prepare the emetic to op- 
erate with more ease. Believe in 
the inward and outward heat 
spoken of by Thomson, and that 
if you deprive the stomach of 
its warmth you deprive it of su 
much of its power of action, and 
disturb the whole system. The 
outward heat is that which ap- 
pears on the surf ice of the 
body; the inward heat is that • 
which is contained in the stom- 
ach. So that we have two heats, 
inward and outward. The prin- 
ciple upon which Thomson acts, 
and which T believe to be a reas- 
onable doctrine, and seems to 
agree with common sense, is to 
keep the internal above the ex- 
ternal heat; that is, above the 
heat of the atmosphere — to keep 
the fountain above the stream. 
Did not adopt the system of 
Thomson without reflection and 
examination, and the more 1 
have reflected upon and exam- 
ined it, the better T am satisfied 
with it. Have learned in a very 
severe school. Have gained 


much of my information upon 
these subjects from my own ex- 
perience. Am now fifty-eight 
years old. and have had much 
sickness, and some very violent 
attacks. So that it was not 
merely from rending that 1 have 
adopted it, but also from the 
actual experiment of their bene- 
ficial effects. Rees in his Cyclo- 
pedia, which 1 consider good au- 
thority upon most subjects, gives 
the opinion of some celebrated 
medical writers, which serves to 
support and corroborate this 
system. Have read I>r. Water- 
house. He did not consider 
Thomson so illiterate that he 
could not properly explain his 
views, and illustrate so as to 
render them intelligible. The 
principles of Thomson's system 
is. that heat is life, and that cold 
is death. That there is a con- 
stant warfare kept up in the sys- 
tem between these two principles 
of heat and death. And that in 
all cases of death it is because 
cold has prevailed. This is the 
principle of this system, and go- 
ing upon this impression, it is, 
that the medicines are applied. 

Have suffered very much from 
rheumatism, and have tried 
many remedies: have used mus- 
tard seed, and almost everything 
that has ever been used for the 
rheumatism, until 1 been me so 
bad that 1 could not ride on 
horseback at all. When 1 be- 
came acquainted with Thomson’s 
medicines, I used them and al- 
ways found relief in a few 
hours. The difference between 
mustard seed and cayenne pep- 
per is this, that the mustard 
seed are volatile, end that the 
cayenne pepper is permanent. 
All volative remedies are injun- 
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ous; they have a tendency to de- 
range the nervous system. Cay- 
enne instead of deranging it, 
strengthens and supports it. 
Brandy is volatile in its effects, 
but after the excitement which 
has been but temporary, has 
passed off, it leaves the subject 
more depressed than before. 
Have used brandy in disease, 
and it has injured me. If I 
take a dose of cayenne in the 
morning it is permanent; it lasts 
all day. It produces a liveli- 
ness of spirits, a warmth and 
glow over the whole system 
which continues through the day. 
Frequently take it in the morn- 
ing to produce this effect, know- 
ing that it is harmless in its na- 
ture. 

The first time T took lobelia it 
was fifteen minutes before it 
acted. Physicians in my neigh- 
borhood think it too inert; my 
own experience, as well as all 
the information I have been able 
to collect relative to it, proves 
it to be the contrary. Lobelia I 
never used to act as a cathartic. 
Thomson says that in a practice 
of thirty years, he never knew 
it to act in that manner, and this 
agrees with my own experience. 
Never knew, much as I have used 
it, that when it was taken into 
the stomach that it has produced 
that effect. Never gave an in- 
jection of it, nor have I ever 
given an injection of cayenne. 
That is an operation I have 
never performed myself. Have 
given directions upon the sub- 
ject, and referred the nurse to 
Thomson's book for further ad- 
vice, and have knowm it to have 
been done, but never performed 
it myself. Cayenne pepper I 
consider one of the most perma- 


nent stimulants that can be had. 
The steam bath will afford 
warmth to the system, when on 
the point of an ague, and has a 
tendency to restore the warmth 
to the surface; but I doubt very 
much its being highly stimulant. 
Look upon it as acting directly 
contrary, producing perspira- 
tion which causes for the time a 
debility and relaxation of the 
system; consequently it cannot 
be said to possess the stimulat- 
ing properties which the cay- 
enne possesses. The internal 
vigor of the system sends the 
blood to the surface. Think the 
vapor bath relaxes the system. 
It causes the volume of the pulse 
to be much enlarged. The vol- 
ume but not its quickness. The 
blood flows from the heart, but 
as to explain its operation or the 
general action of the human sys- 
tem, I do not pretend to do it. 
My reading has not been very 
extensive. Have tried to be a 
practical man, and am better 
able to give facts than theories. 
Have an opinion upon all sub- 
jects which come before me; 
some of them may be taken up 
falsely, but T still have an opin- 
ion of my own. But if I were to 
attempt to express that opinion, 

I might only display my ignor- 
ance. Consider that the steam 
bath removes many obstructions 
in the system by directing the 
circulation to the surface. I 
don't think I am able to define 
all that acts upon the system as 
stimulants. Have always found 
by ray own experience, and the 
knowledge I have found from 
other sources, has sustained me 
in the belief that the vapor bath 
has a relaxing tendency, and its 
effect is to drive the blood to the 
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surface of the body, and that it 
causes an increase in the volume 
of the pulse. In the administra- 
tion of the steam bath, 1 have al- 
ways been governed by circum- 
stances and feelings. Consider 
lobelia to be rather stimulating. 
It has a tendency to loosen the 
phlegm; it imparts a warmth 
over the whole body; it produces 
nausea, and the effect of this is, 
that it is likely to cause the per- 
son to break out into a perspira- 
tion. The first case in which I 
used Thomson’s medicines was a 
case of intermittent fever, which 
was relieved by their applica- 
tion. The second case was a 
swelled mouth, occasioned from 
a violent cold. In this they had 
also a happy effect. Have re- 
peatedly used them since in rheu- 
matism, scarlet fever, quinsy, in- 
flammation of the breast from 
cold, dysentery, cholera morbus, 
cramp colic, and for aught I 
know, spasmodic cholera (we 
used to call it cramp colic), and 
all the premonitory symptoms, 
such as disorder of the bowels. 

Would ask leave to state one 
matter in justice to myself. It 
has been stated that there was 
some sort of pledge of secrecy 
on the part of those who practice 
the Thomsonian system, or that 
they obtained by some means in- 
formation which was not to be 
revealed to any one but who also 
practiced the system. 1 wish it 
to be distinctly understood that 
I know of no such information 
as has been alluded to, and T 
have felt it due to myself to 
make this statement, as 1 con- 
sider it a sort of imputation 
upon my character that I should 
be connected with any secret as- 
sociation. I know of none. I 


look upon the matter alluded to 
by Thomson in his book where 
he refers to his agents for infor- 
mation not contained in it, mere- 
ly to allude to the fact that he 
was so illiterate and unacquaint- 
ed with the terms used in mid- 
wifery that if he undertook to 
give directions upon that subject 
it would he done in such lan- 
guage as would be unfit to be 
published; that therefore lie 
thought it most advisable to re- 
fer to liis agents for the infor- 
mation upon this subject. 1 con- 
sidered that it referred to mid- 
wifery alone. 

Mrs. Lydia Peters. Last 
spring three years Mr. Burke at- 
tended me. Ilad been long and 
severely indisposed for fifteen 
months. Dr. Thomas L. Murphy 
came to see me several times. 
Dr. Murphy said he could do 
nothing more than he hud done. 
This he also told my mother. He 
brought another doctor with 
him. Do not know what he said 
to my mother, hut they were dis- 
charged. Think his name was 
Smith. Do not know whether it 
was Professor Smith or not. He 
was a small man; do not know 
whether he wore spectacles. 
Burke was sent for after they 
were discharged. Had been con- 
fined to my bed part of the time, 
and part 1 was able to bo about 
the house; but did not go out. 
Experienced no relief from the 
treatment of Dr< Murphy. I 
consider that I was entirely 
cured by Mr. Burke. Experi- 
enced great relief immediately 
upon the application of his rem- 
edies. My father and mother 
both attributed my cure to the 
skill and attention of Mr. Burke. 
In about six or seven weeks 
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from the time he first came T 
was entirely relieved, and have 
continued in good health ever 
since. Mr. Burke manifested 
during the whole time he attend- 
ed me the greatest kindness in 
his treatment, was very attentive, 
and altogether his conduct was 
entirely stisfactory to myself 
and all my family. 

Lambert S. Beclc. Was at- 
tended by Mr. Burke about four 
years ago last June. Was se- 
verely afflicted with what I sup- 
posed was a bilious affection, 
and had been attended by phy- 
sicians for nine or ten days, and 
took some medicine which they 
gave me; then called on Mr. 
Burke, who w T as then in Wash- 
ington. This was on a Friday 
morning about sunrise. Was 
very sick, and had some diffi- 
culty in calling upon him. In 
about two hours Mr. Burke 
called and gave me some medi- 
cine, and I went through a 
course, and experienced great re- 
lief, and on Saturday 1 was en- 
tirely relieved. Remained in the 
house on Saturday; on Sundav 
went to church, and on Monday 
morning went to my regular 
business. Called upon Burke at 
his house, and he prescribed for 
me. Could scarcely get to his 
house, I was so unwell. Was 
about six hours under the course. 
Commenced on Friday about two 
hours of sun. Had read the 
book, and knowing that Burke 
was practicing in that city, and 
having heard him spoken of 
very highly, I applied to him. 
Burke had been practicing about 
two years, and I have known of 
his attending a great many per- 
sons, but never heard of any 
complaints either of his practice 


or of his attention to his pa- 
tients. Think I administered 
the medicine to my wife myself, 
when she was sick, soon after. 
I went through a course of that 
they call the Thomsonian sys- 
tem. Have the books. Burke 
assisted me, and I went through 
the balance myself as he direct- 
ed me to do. Before I went 
into the hath I was in violent 
pains; and from the time I went 
into it, in about fifteen minutes 
I was as much relieved as I am 
at present. Took medicine while 
1 was in the steam bath, in the 
same manner as is usual 'with 
the Thomsonian system. Took 
first a small quantity of potash; 
then used composition freely; 
then the bath, and went through 
the regular course. Took the 
lobelia, and immediately cas- 
caded. Freely threw off bile, and 
at every operation felt better. 
Took medicine internally to keep 
the internal heat above the out- 
ward heat. The operation of the 
steam was continued for some 
considerable time, and after I 
had been, I think, about six 
hours under the effects of the 
medicine, 1 was relieved. Was 
worse oti Friday, when I went to 
Mr. Burke, than T had been be- 
fore. It was a bilious affection, 
and the fever was very high. 
Did not at that time take ad- 
vice from a regular practicing 
physician. Had read Thomson’s 
book, and beard that Burke was 
practicing, and this was the rea- 
son I sent for him. He was 
practicing in Washington, and 
bad been for about two years. 
Burke called in about two hours 
after I called on him, and he as- 
sisted me in beginning, the 
course, and then he left me with 
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direction how to proceed, but 
do not recollect whether he re- 
turned. Never heard any com- 
plaint of Mr. Burke. Kiiew lie 
attended a great many patients, 
and have heard some of them 
speak very highly of his skill 
and atention. 

Moses Schumaker. Was at- 
tacked about nine weeks ago with 
the cholera, and Mr. Burke at- 
tended me where 1 then boarded. 
He gave me a good steaming, and 
sweating tea to drink. He staid 
with me all the time. Was in 
a much better way soon after 
he commenced. He attended my 
wife next morning, and cured 
her. We both had the cholera. 
My sister-in-law took the cholera 
in a few days; he attended, and 
cured her also. Had very much 
cramps through my legs and 
arms, so much that I could 
hardly bend them. TIad the dir 
rhoea the day before. Much 
cramps in my iimbs, feet cold, no 
perspiration on the skin. Was 
afterwards two hours in a pro- 
fuse perspiration, produced from 
hot bricks. Was lying along- 
side my wife, and we were 
treated alike. He was so atten- 
tive that he never left my bed 
until T was safe; the same with 
my wife and sister-in-law. 

Mrs . Williams. Was laboring 
under a very severe chronic dis- 
ease. Had been moving, and 
was much agitated by the fa- 
tigue attending it. Was seized 
with violent pains in the stom- 
ach, attended with cramps in the 
stomach, which seemed to adhere 
to the back. Immediately sent 
to my husband, and requested 
that Mr. Burke might be sent 
for, always having felt a pre- 
erence for his practice from 


what I had heard of him from 
those who he had attended. 
Burke mixed some medicines, 
which he came upstairs and gave 
me, which soon afforded me re- 
lief. The dose was repeated dur- 
ing the night. The medicine I 
took was composition tea, cay- 
enne pepper and nerve powder. 
He mixed a teaspoonful and di- 
vided it into two doses. Applied 
steam to the feet, which was con- 
tinued during the night, and re- 
peated the doses of composition. 

I he attack was very severe. 
AN as much prostrated, and my 
breath cold. On the next morn- 
ing J was much bettor, my stom- 
ach relieved of the pain, and my 
breathing also much better. My 
husband then carried mo 
through a regular course, and 1 
stood the steam as long ns I 
could hear it. My husband gave 
the emetic, generally three 
doses, sometimes more than ten 
minutes between them; he would 
Ihen give me as much linrish- 
ment ns he thought proper. Be- 
fore the application of the steam 
have frequently taken a large tea- 
spoonful of cayenne; and while 
under its effects, another dose. 
Have given within fifteen min- 
utes two teaspoon fills of cay- 
enne, and within twenty-four 
hours six or seven teaspoonfuls. 
Continue the treatment till the 
patient is entirely relieved, and 
] have never seen it fail. Dur- 
ing the last six months I was af- 
flicted with a severe chronic af- 
fection. 1 applied to Dr. .lame- 
son, who pronouneed it an in- 
ternal schirms, or cancer. He 
said that perhaps the applica- 
tion of washes might prove of 
service, but thought it doubtful, 
and considered it almost, certain 
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that to effect a cure it would be 
necessary to use the knife. Told 
him I had some idea of trying 
Thomson's medicines, without 
letting him know who I was. He 
said he did not understand 
Thomson’s medicines; that per- 
haps they might sometimes prove 
of sendee in particular diseases. 
Asked him why relief was gen- 
erally the result of applying the 
steam. He said it produced re- 
laxation, which was beneficial in 
some cases. My husband stated 
that he did not wish to control 
me in my choice; that he left it 
to my own judgment to decide 
what to do. Concluded that if 
the application of Thomson’s 
medicines would not relieve me, 
I must die. Commenced going 
through the entire course. Have 
gone through forty-six courses 
in six months, have drank 
composition tea as I would 
tea made of any innocent 
herb. This tea I drink al- 
most every night, and I take 
some nerve powder also. During 
the day I felt violent pains, and 
sometimes burnings for the 
whole day. My husband would 
make a mixture of No. fi, cay- 
enne and nerve powder, and give 
it to me, and T have experienced 
great relief from it. Still con- 
tinue to take medicines, and find 
I am gaining strength, although 
T am not entirely relieved, but 
my life is much more comfort- 
able to myself. Mr. Burke was 
in practice with my husband for 
several months; and although 
he attended a great many per- 
sons afflicted with almost all dis- 
eases, yet we heard of no com- 
plaint from any one that he at- 
tended. His natural disposition 
is that of being very kind. My 


husband has possessed a right 
to practice this system for about 
six years. Have often practiced 
it myself. Have given the medi- 
cines to children and ladies of 
the most delicate constitutions, 
with perfect safety; and recol- 
lect one case under my charge in 
which 1 gave seven teaspoon fuls 
of lobelia, and the steam on all 
the time. My own health has 
been worse than it is now, al- 
though it is not now good. Have 
left my room to come here, 
when 1 do not go out of my 
room to my meals. When we 
first bought the book I had a 
sciatica, or rheumatism, in mv 
hip, and at that time I went 
through three courses before I 
was relieved; but my hip being 
weak, I applied strengthening 
plasters, as T was directed. 
Have gone through much suffer- 
ing since that. 

Have attended a great many 
ladies who were affected with the 
liver complaint, some of whom 
were severe cases, and have af- 
forded them relief. Consider 
that for the steam hath, the 
steam box is preferable to the 
use of hot bricks. If the ap- 
paratus of a box cannot con- 
veniently be bad, why then the 
bricks can be used; and I have 
often known them to be applied 
with good effects. Have attend- 
ed several ladies in one day, and 
take Thomson’s book as my gen- 
eral guide and rule, and vary it 
to particular cases to my own 
judgment.. Have never known, 
nor have I seen any danger 
whatever, to arise from the use 
of any of these medicines. Have 
known seven persons to go 
through a course in one day, and 
nil to be relieved. Have known 
them to be applied to children 



FRANCIS BURKE 


43 


from one month old to ten or 
twelve years, likewise upon the 
most delicate ladies; some of 
them have been brought in car- 
riages, being too ill to walk, and 
after having gone through a 
course, have left much stronger 
than when they came. We have 
relieved some of the patients in 
the course of one hour. Recol- 
lect one case of a lady who came, 
who stated that Dr. Baker hail 
told her it was the only thing 
could be done for her. Have 
frequently taken an emetic. 
Have taken lobelia six times a 
day for six days in succession. 
Was once taken ill soon after a 
confinement. My nervous sys- 
tem was much diseased. My 
husband at this time was absent 
from home, and 1 was very ill. 
Had not slept an hour in twenty- 
four for a week. My child was 
also sick, and t he attention 
which it was necessary 1 should 
pay it, occasioned my taking 
cold. Asked to be put into the 
steam box, and taken through a 
course. Stood in it. and was 
seated in it altogether near 
twenty minutes. Afterwards 
had bricks heated red hot, and 
five of them quenched, applied 
all around me, and my side 
rubbed with No. G. Then went 
through a steam for six days 
successively, and in a day or two 
afterwards I was about the 
house, and able to attend to my 
business. Continued wrapped 
up in blankets all that night, 
and during the next day and 
until night I was under the ef- 
fects of a constant steam, and 
they gave me nourishment, and 
continued the medicines between, 
to keep up, as we term it, the 
internal heat; to keep the foun- 
tain above the stream. From my 


own experience, believe the 
medicines will do no harm in any 
case. All the representations 1 
have heard of Mr. Burke, go to 
say that he has always been very 
attentive and kind to his pa- 
tients, and indeed 1 often think 
the Thomson inns make slaves of 
themselves. They attend at all 
hours of the night, and frequent- 
ly sleep upon chairs or lay upon 
the iloor, as Mr. Burke has often 
done, in order to be near if he 
should be wanted, and the bet- 
ter to wait and attend upon his 
patients. Do not think there 
are any people as attentive to 
the sick as the Thomsouiaus. 

Mrs. Faithful. Know Mr. 
Burke, and have seen some of 
his practice, as he attended upon 
my family, lie is very attentive 
to liis patients, at least as far as 
1 have known, and he generally 
succeeds in his cases. 1 have 
often heard in going through 
town that he had been uncom- 
monly kind to the sick, lie has 
been remarkably attentive in my 
family, and l do think they are 
more like slaves in their prac- 
tice than others. Had a young 
woman who was taken with the 
cholera in my house; she had 
violent spasms and cramps all 
night; Mr. Burke attended her, 
and was very successful and very 
attentive and kind. Had a 
daughter who died, but she did 
not take the medicines. She was 
struck with death when she was 
first taken, and nothing could be 
done. In all the cases of Mr. 
Burke, as well as my own fam- 
ilv, be was uncommonly kind. 

E. Lycelt. About the 4th or 
nth of September, was taken 
with the dysentery, and was at- 
tended by* a regular physician 
who was thought to be as well 



44 


IV. AMERICAN STATE TRIALS 


skilled as any gentleman in the 
city, practicing medicines. The 
first thing he did was to occasion 
a loss of blood, and I took about 
sixty grains of calomel. Was 
left so liable to take cold that I 
could not go out without occa- 
sioning a wheezing in my throat, 
which made it difficult for me to 
speak so as to be heard, or un- 
derstood. Soon after this, a 
young man who came from Eng- 
land with me, an apprentice, was 
also taken. Was advised to try 
to obtain relief from a course of 
the Thomsonian system. Was 
much prejudiced against it, and 
refused to do it. His disease 
was the dysentery, or the diar- 
rhoea, and soon turned to the 
bilious, and then to the yellow 
jaundice. He was as yellow, as 
we call it, as a guinea; and find- 
ing he was getting worse, I be- 
gan to think of the course of 
treatment; however, determined 
that my young man should go 
through first, which he did; and 
found such great relief that I 
was induced to try it myself. 
Went through a course, and I 
felt entirely relieved, although T 
had not been well for ten or 
twelve days before; and 1 think 
it entirely relieved me. Sub- 
mitted to go through a regular 
course, and I have been well ever 
since. He was with me con- 
stantly for four hours, and was 
very attentive the whole time. 
This gentleman’* course began 
about 4 o’clock, and continued 
until 10 o'clock, when be left me, 
with bricks .applied to my feet. 
Went through the course for the 
purpose of procuring relief 
from the difficulty I had of 
breathing, and I found it to cure 
it effectually. 

Ahner Pope . Do know of the 
practice of Francis Burke in 


French alley, during the cholera. 
There were eight cases of cholera 
in that place, which he had 
charge of, and I was with him 
every day during the time. The 
first was Caroline Ruark’s case, 
in the afternoon at 4 o’clock. It 
was a case of great violence, and 
admitted to be so by every one 
that saw her. She has recov- 
ered, and is well. She was under 
Burke’s system, and I thought 
Burke was uncommonly atten- 
tive. He slept there on chairs. 
In one or two instances of the 
cases there, I carried coffee to 
them. The others were all 
thought to be cases of cholera. 
Burke recovered six out of eight 
cases which he had. Saw all 
that he cured. Generally the 
treatment was the same in all 
the cases, sometimes the quantity 
of medicine given was larger 
than in others. There was no 
steam applied except the appli- 
cation of hot bricks, except the 
case of Nash. He was put on 
a cot. Got an order from the 
mayor’s office for blankets. Un- 
derstood he was steamed on the 
cot until the next morning. 

Mr. Williams. Have known 
Francis Burke for twenty years. 
It was through me that lie pur- 
chased the right to use Thom- 
son's book and medicines. Had 
heard frequently of his success 
as a practitioner. In the spring 
of 1829, having great confidence 
in his judgment, and my prac- 
tice having increased very much, 
I requested him to come on from 
Washington and join me in 
practice. We formed a society 
of twenty persons, and wrote on 
to Thomson for rights. My 
practice requiring assistance, he 
came, and we associated together, 
and he practiced with me very 
successfully, and with great at- 
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tention. Heard lie was practic- 
ing in Washington, was the rea- 
son for my sending on; he was 
successful and attentive, and 
was considered skilful in the use 
of the medicines. 

Cross-examined . We gener- 
ally steam until the patients be- 
come nauseated, or until we dis- 
cover from their expression a 
fullness of the stomach. We 
then remove them from the 
steam, if in the steam box, if 
they are lying, we still go on 
with the steam. These are the 
general rules, and I should con- 
sider them as sufficient guides in 
all cases. We calculate that the 
circulation will be increased in 
certain cases. In violent fever, 
the pulse will be softened. I 
think our heating medicines 
equalize the circulation through- 
out the whole system. This is a 
rule in our system, and I never 
knew the rule to fail. The ef- 
fect of it is to cause the system 
to expand, and to cause it to cir- 
culate the blood more freely. We 
never apply steam without the 
accompanying medicines. This 
is another general rule which we 
never depart from. While the 
patient is under the effects of 
the steam, we apply stimulating 
medicines. Lobelia is a stimu- 
lating medicine. Cayenne pep- 
per also stimulates, and uni- 
formly regulates the circulation. 

Mrs . James . Have passed 
through two courses of the 
Thomsoninn practice and de- 
rived a high degre of benefit 
from their effects. ( ould not 
attribute it to anything else, but; 
believe that it was this system 
which was of such great service 
to me. Tt was applied under the 
■ direction of Mr. Williams. 

Samuel F. Reynolds . Am well 


acquainted with Francis Burke, 
and have some knowledge of the 
skill and capacity with which 
lie treats his patients. Was with 
him when he attended the cases 
of cholera which occurred in 
French alley. Was with him 
there, both day and night, for 
some time, and always found 
him successful, very attentive 
and kind. Burke and myself at- 
tended eight cases in French 
alley, and cured six of them; 
some of which were very desper- 
ate cases, and the physicians said 
they could not he cured. Have 
been with him at other and va- 
rious places, where he was at- 
tending patients alllieted with the 
cholera, and have always seen 
t he same attention on his part 
under every circumstance. He 
left his business and started out 
at the time the cholera appeared 
in this city — ami when tic was 
much engaged in his business. 
Consider him a discreet, sensible 
man; a man of strong mind and 
discreet judgment — so mucli so, 
that when I am at a loss how to 
treat any patient 1 might have, 1 
always apply to him for advice, 
what course to pursue. He is 
thought hv those who have used 
Thomson's medicines, and arc ac- 
quainted with him, to be a skil- 
ful practitioner, a strong-minded 
man of good sense, dmlge of 
the quantity of steam which we 
apply to the patient by bis 
symptoms while under the treat- 
ment. When he finds himself 
relieved or nauseated, it is then 
customary to draw the steam off. 
Have seen no instance where it 
has not produced nausea. We 
use our judgment to direct us 
how long to continue the steam; 
and, in making up this judg- 
ment, we have reference to the 



46 


IV. AMERICAN STATE TRIALS 


symptoms of the patient. Have 
seen no instance where we have 
not given relief. Wherever I 
have seen Thomson's medicines 
administered, I have always 
found that they have had the 
effect which was intended. We 
inquire into the. general feelings 
of the patient, in order to direct 
the length of time necessary to 
continue the use of the applica- 
tions. 

Miss II. Y. Williamson. Was 
indisposed in 1829, and remained 
so until 1830. Was attended by 
several regular physicians in the 
State of Pennsylvania. Their 
judgments were such that the 
second time they came they de- 
clared that nothing could be 
done to relieve me. My disease 
was an abscess of the lungs and 
an enlargement of the heart; and 
it was the opinion of the phy- 
sicians that I could not possibly 
he cured. In August, 1831, my 
disease increased very much, the 
consequence of which was fre- 
quent bleeding from the lungs 
and great weakness. On the 
16th of September, 1 arrived in 
Baltimore. Went to my uncle’s, 
who lived on the Pall’s road. 
Then took three courses of 
Thomsoidan medicine, which was 
attended to by Mrs. Coates, and 
from this treatment I experi- 
enced great relief, and found 
that I was getting much better. 
Then came under the care of 
Mrs. Williams; and after having 
been under her charge for some 
time, I found such health as I 
had not enjoyed for four years, 
and remained in pretty good 
health until last fall, when I was 
again taken with the same com- 
plaint, and was attended by Mr. 
Williams, his wife, and Mr. 
Burke. Was again in pretty 


good health, sufficient to attend 
to my ordinary business. On 
25th September was again taken 
very ill with the same sort: of 
abscess of the lungs, and also 
the bilious fever. Was so ill 
that my friends who were around 
thought me in a dying state, and 
wrote a leter to my father, in- 
forming my family of the situ- 
ation in which I was, and their 
expectation of my death in a 
short time. In this situation, 
sent for Mr. Burke; he took me 
through a regular course, and 
it had such an effect upon me as 
I had never before witnessed ; 
and I have been recovering to 
this time. Lay for two weeks so 
ill as not to be able to help my- 
self, arid all the time I found Mr. 
Burke very attentive and kind. 
He came frequently, and seemed 
to feel great, interest in my im- 
provement and encouraged me 
by the assurance that he thought 
I would yet recover. His atten- 
tion and kindness to me was such 
that 1 said I would rather see 
him than any other person in the 
■world. Thought I was at the 
point of death, and had not the 
most remote idea of recovering. 
Mr. Burke’s attention was 
greater than 1 ever received from 
any physician, although I had 
been attended by several, and I 
got better from the commence- 
ment of his attendance. Know 
by the discharges that I had the 
abscess and bleeding from the 
lungs, arid this was the opinion 
of my physicians in Pennsyl- 
vania. Had a violent fever 
about five days before I took the 
medicines. Took six teaspoon- 
fuls of lobelia, as strong as it 
could be made, in the course of 
three or four hours. When I 
came to Baltimore I weighed 
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seventy-eight, and my recovery 
was so great that when 1 recov- 
ered I weighed one hundred and 
fifty-four. Now enjoy better 
health than I ever did before; 
my physicians in Pennsylvania 
said I had an abscess, and tlint 
I could not recover. So great is 
the change in me I do not think 
my friends in Pennsylvania will 
know me. 

Edward Needles . It has not 
been long since I became ac- 
quainted with Francis Burke; 
only since the introduction of 
the cholera into this city. Con- 
sider him a man of intelligence, 
a smart man, an astute man, and 
a man of good judgment. My 
wife was under his treatment ; 
she was relieved by him in a 
short time. Consider him very 
skilful in his practice. 

Edward N. Sweeney. Became 
acquainted with Mr. Burke one 
day before the announcement of 
the cholera being in Baltimore 
was made in the public papers. 
Since I became acquainted with 
him, I had many opportunities 
of seeing him, and consider him 
a man of judgment. Consider 
him decidedly the best Tliom- 
sonian in this city of my ac- 
quaintance, except Mr. John M. 
Williams, and suppose lie is bet- 
ter, as he had more practice. 
Consider him a skilful man and 
a man of good strong mind. 

One morning during the 
prevalence of the cholera, heard 
a knocking at my door at 4 
o'clock, and on opening the win- 
dow, a man asked me if there 
was not a doctor lived there. 
Told him that he was mistaken; 
that there was one further down 
the street, and inquired what 
was the matter. (I have held a 
right under this system for some 


time, but never have made a 
regular business of practicing it, 
and the more 1 have investigated 
it, the better I am satisfied of 
the mistaken treatment of the 
faculty.) The man said his wife 
and child had the cholera, and 
that they lived in Wagon alley, 
and that if 1 would consent to 
come and see if anything could 
be done he would give any- 
thing he was able. Told him I 
did not practice for money, but 
that as he was so anxious I 
should go, 1 would see if 1 could 
do anything. Went to his house 
and found live children — two of 
them sick, and the mother, Mrs. 
Oram, totally collapsed. She 
was speechless and unable to 
move. The man said that he was 
told Mrs. Oram was so far gone 
as to he beyond any hopes; but 
that he wished 1 would try to do 
something for the children. My 
feelings were much moved on the 
occasion, and I gave them a dose 
of medicine, and such is the ten- 
dency of our medicine that as 
soon as it was taken it had an 
effect. It was the medicine No. 
1; the strongest preparation — 
and which, on account of its 
strength, has been jocularly 
termed Sampson. Told the man, 
after turning round and looking 
at Mrs. Oram, that if it were my 
ease, 1 would not give it up. He 
begged me that if I thought any 
good could he done, to do it. 
Gave her some of the same medi- 
cine T had given the children, 
and 1 took a teaspoonful and a 
half of the strong lobelia and 
poured it down her throat. We 
had to force her mouth open to 
do it. As soon as she swallowed 
it she moved, and 1 found the 
medicines had taken effect. In 
a few minutes I told them I 
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thought it was probable she 
would recover, and I went for 
Mr. Burke and Mr. Reynolds. 
The child lived about six days. 
Left the cases with Mr. Burke, 
and he attended very particu- 
larly and attentively to them, 
being there nearly all day and 
night, and only slept upon 
chairs. The woman got better, 
and is now cured ; I saw her yes- 
terday. Also knew of another 
case of Mr. Burke’s in which he 
was the one that administered, 
and that with success. This was 
the case of a woman at Brom- 
ley’s tavern, near the Marsh 
market, who had violent convul- 
sions. They had been out to 
find Burke; but he could not be 
found. There were not exactly 
the same symptoms in all the 
cases, but still I believe that all 
disease is produced from the 
same and one general cause. Mr. 
Burke gave her a vial full of the 
same medicines — about three 
ounces — and it did not relieve. 
We are by no means particular 
about the quantity of medicine, 
neither do we care anything 
about symptoms. My brother 
gave him another for her — a 
vial of lobelia, after 1 did, and 
this all of Hie strongest prepara- 
tion. Consider Mr. Burke as a 
man of good judgment, and very 
attentive to his patients, and 
that he has sacrificed much time 
in attending during the cholera. 
Hope this court will, before it 
adjourns, give my friend a di- 
ploma. 

Ephraim Larrahee. Consider 
Burke a man of judgment — a 
sensible man ; and if I were sick 
and at the point of death, I 
would prefer him to any other 
man. Believe him a man of 
judgment, and a very smart 
man. 


Dr. Cole. The symptoms of 
congestion of the lungs and 
brain might be discovered by 
any one acquainted with the sub- 
ject. By convulsions, flushed 
countenance, redness of the eyes, 
insensibility of the pupil of the 
eye to light, eyes immovable, 
state of the lungs, great difficulty 
of breathing, these are all symp- 
toms of congestion. The prog- 
ress of congestion would have 
been discovered by the pulse to 
a certain extent. The pulse be- 
comes slower in congestion, in 
consequence of the circulation 
becoming impeded, and requires 
a greater effort of the system to 
sustain the circulation. The 
treatment would produce a vio- 
lent and strong circulation, then 
congestion. This can always be 
discovered by the symptoms. 
They had all manifested them- 
selves before I got there. 

Abner Pope . It was between 
11 and 12 I was at Bell’s, on the 
morning of Hazelip’s death. 
Judge so from the circumstance 
of soon after going to dinner. 
Was there about a quarter of 
an hour, and I dine between 1 
and 2 o’clock. Had been to 
Elijah Stnnsbnry’s, near the 
causeway, and was returning. 
Some time after breakfast I left 
home and went to Slansburv’s. 
Stopped at E. La rra bee’s on the 
route, probably half an hour. 
Went from there to Godfrey 
Myer’s, and 1 think from there 
to Stnnsbnry’s. Don’t recollect 
whel her Myers was at home or 
not ; stopped there but short 
time; and I think I went direct 
from there to Stansbury’s. 
Don’t know how long we were at 
Stansbury’s; after I left there I 
came direct to Larrabee’s to at- 
tend a committee meeting there. 
Was on the opposite side of the 
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street from Bell’s, and the sound 
seeming to come from above in- 
duced me to look up. 

Mr. Moffit. Did not see Mr. 
Pope there, nor Mr. Stansbury. 

Mr. Williams. I stated that 
the criterion by which I should 
judge the proper time to remove 
the patient from the steam box 
would be when nausea was pro- 
duced, or indication of fullness 
of the stomach. While the pa- 
tient was confined upon the 
steam cot, I would not withdraw 
the steam entirely; this would 
make him liable to a chill and 
return of spasms. 1 would re- 
duce the steam, but not remove 
it entirely. Hence the difficulty 
of breathing by a pressure on 


the heart. Would not take the 
steam entirely oft*. Would have 
reduced it, which can be done as 
quirk as we can turn the linger, 
by turning the cock part round. 
Have kept up the action of 
steam until the patient has com- 
plained. then 1 have reduced it, 
and continued it until the object 
was accomplished. Have known 
persons kept in a high state of 
perspiration by the use of steam. 
Have kept N. llvnson sitting 
and standing together, one hour 
and a quarter, and 1 have kept 
my wife continually under the 
influence of the steam from 
bricks, for two nights and one 
day. 


THE SPEECHES TO THE JURY. 

MR. GILL, FOR THE STATE. 

The Counsel for the Defendant said that they considered, 
out of respect to the court and jury, who had already been 
a long time considering this ease, they would not examine 
any other of the numerous witnesses that had been sum- 
moned in support of the prisoner, and considered that enough 
had been said before the jury by them to furnish a clear view T 
of the whole case. 

Mr. Gill , Deputy Attai nt // General. Gentlemen of the 
Jury: The duty to perform is one of a novel character. The 
Grand Jury has, in the discharge of the duties and respon- 
sibilities devolving upon them, presented the prisoner at the 
bar, on a charge of manslaughter. The charge is one, the 
prosecution of which, is attended with great difficulty and 
delicacy, because, in its consideration, it embraces subjects 
involving not only the character of many individuals, but 
dangerous consequences to the peace and well-being of so- 
ciety — consequences, frequently, entirely irreparable; to dis- 
countenance which, laws were enacted, and the administra- 
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tors of them who were authorized to watch for the general 
good, were bound to punish their infraction. In any other 
case, if the inquiry did not embrace subjects of so grave a 
character — was but one of the many occurrences in life, I 
would not feel authorized in so marked a manner, to call 
your attention to it. The case before the court, to the con- 
sideration of which I am earnestly endeavoring to confine 
the attention of the jury, is one of extraordinary interest. 
You will see, gentlemen, that the difficulty and importance 
I allude to, grows out of the circumstances of the case as 
presented to the court — it affects not the changeful variant 
interests of society, which may be diverted into other chan- 
nels, and leave an opportunity to repair the evil incurred — 
no, gentlemen of the jury, those may be subjects ordinarily 
sufficiently grave to occupy your valuable time ; but the case 
before you rises in the vastness of its magnitude far above all 
others that may be named, when you are told that it affects 
the human system; its operations, its health, its life. 

It is not sufficient to believe that the individual is prompted 
to the deed by no malicious wish to work injury to his fellow. 
A desire of gain is too liable to lead men astray; and when 
we superadd to it the grosser motives which blind the judg- 
ment and influence the conduct of many, you will perceive 
the pressing necessity of guarding well every avenue to 
abuses in this particular. Error in judgment on his part 
is likely to involve the patient in difficulties and dan- 
gers, from which he may not be able to extricate himself from 
the false representations of heartless, designing persons. Ex- 
perience proves that the most innocent medicines may be 
administered injuriously. Take an hundred persons, have 
them attended with such medicines — some would get well 
without any medical treatment — all they may need will be 
a little cessation from the intense application they pay to 
their ordinary business, and they will get well. A large ma- 
jority of the balance will, under ordinary medical treatment, 
get well — there yet are a few whose cases require the utmost 
attention and care, and all the resources of the well informed 
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in the healing art; place such as these under the care of the 
unskilful, and they will certainly kill them; in the charge 
of the skilful they will as certainy recover. Question the 
conduct of the individual through whose agency this evil has 
been produced; call him to this bar to answer for his mis- 
deeds, and immediately all that conceived themselves to be 
benefited by his medicines, come into court and willingly tes- 
tify to the value of those medicines to which they attribute 
their relief. In case that individual is incompetent- to judge 
correctly what remedy is indicated by a perfect knowledge 
of the characteristic symptoms of the disease, every attempt 
he may make to remove the evil may be fraught with the 
most pernicious and fatal consequences, which may be en- 
hanced in its reprehensibleness — in the enormity of its char- 
acter, by rashness and inattention to the plain dictates of 
humanity. You are, at least, to determine whether gross 
rashness, ignorance, and lack of that tender can* for the con- 
dition and sufferings of the individual, the causes of whose 
death you are called to investigate, was not the procuring 
means which occasioned the death of the individual, to an- 
swer a charge of which the prisoner at the bar was presented 
by the Grand Jury, and brought before this honorable court. 

Take a view of the circumstances connected with the ease, 
and you wdll see a blind infatuation on the one part, and a 
manifest lack of judgment on the other. Hut before we pro- 
ceed to a further investigation of the treatment, let us ex- 
amine the means of instruction furnished, and the spring to 
action of the author and his followers. Observe his labored 
attempt to deceive the reader, and rouse up evil passions in 
the possessor of his book. He not deceived by appearances 

in the present case a party of individuals and the prisoner 

undertake to remove disease, and pretend to do so for the 
benefit of society at large. Before we admit the position, 
(and I would be as ready to allow all reasonable credence to 
the professions of others as any gentlemen in this court, if 
proofs did not justify the reverse) will it not be well to test 
the motives which seem to govern the individuals coming 
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before the court for the defense, the prisoner at the bar, and 
the author of this little book (Dr. Thomson's Guide to 
Health). We have a right to examine it, because by scan- 
ning its contents, we may be able to arrive at a knowledge 
of the motives and principles of its originator. I have care- 
fully read it, that due justice might be rendered to its merits 
or demerits, as well as to the case more immediately presented 
to the consideration of the court, and must confess my sur- 
prise that there are to be found in this enlightened commun- 
ity, and among its members, those who vend, and those who 
circulate it. What does it contain? It tells a lamentable 
story of the evils occasioned by the use of medicine which 
have been received into common practice, and borne and tri- 
umphed over the test of ages, as useful and salutary. Here 
the author is evidently engaged, not in presenting to the 
cool judgment of the reader remedies which have been tested 
by men of close investigation and deep research, but in in- 
flaming the bad passions by putting forth libels on the con- 
duct and motives of a respectable and learned body of men. 
Not by their appearances but by the principles ought 
all their motives to be judged. The performance of the 
duty is a painful one, but justice imperiously demands 
the performance of it at this time from me. It is neces- 
sary to advert to the words of the fountain head of its 
slanders to learn whether a spirit of rivalry or an 
anxious desire to afford relief to suffering humanity, is 
the predominant principle. The practice of the regular phy- 
sicians is injurious to mankind, the book says, on page 11. 
Is there anything to justify this? Does the conduct of that 
community deserve such a character? Tt is but an address 
to prejudice and not to the reasoning faculties of men — it 
promotes the exercise and indulgence of feelings, which 
should be carefully avoided. Again, “Much has been said 
and written upon fevers, by the professedly learned Doctors 
of Medicines”; this class of individuals pay no attention to 
the origin and application of proper remedies. All his effort 
is used to sustain the fever, and he says, p. 15, “The Herb 
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doctor uses all his skill to kill the fever’ —“nature is heat ’ ’ — 
* 4 heat is life” — and thus he argues in a circle, arriving al- 
ways at the starting point. Again he advances a new doc- 
trine (pp. 18-19), “Nature never furnishes the body with 
more blood than is necessary for the maintenance of health,” 
etc. Here he boldly charges even eminent physicians with 
practicing it for experiment sake even on themselves ! The 
charge of experimenting is, evidently, only a design to mis- 
lead the reader. On page 27, he comes boldly and unmaskedly 
forward, and enters his caveat against certain medicines, 
which he abuses in no measured terms, still keeping in ac- 
tion a full share of the tenor of his slanders. 1 have before 
me a whole chapter headed “On giving poisons as medicine.” 
The author says, “The practice of giving poison as medicine, 
which is so common among the medical faculty at tie* present 
day, is of the utmost importance to the public, and is a sub- 
ject that I wish to bring home to the serious consideration 
of the whole body of the people of this country ; and enforce, 
in the strongest manner, on their minds, the pernicious con- 
sequences that have happened, ami are daily taking place, 
by reason of giving mercury, arsenic, nitre, opium, and other 
deadly poison, to cure disease. It is admitted hv those who 
make use of these things, that the introducing them into the 
system is very dangerous, and that they often prove fatal.” 
To cover the ground hr assumes, and mislead the judgment, 
so by the occasional utterance of a truth lie may have the 
semblance of a cause for his observations, and an excuse for 
ignorance and want of skill, he proceeds: “Those who make 
use of these things as medicine, seem to cloak the adminis- 
tering them under the specious pretense of great skill and 
art in preparing and using them ; but this kind of covering 
will not blind the people. Tf they would examine it, and 
think for themselves, instead of believing that everything 
said or done by a learned man must he right: for poison, 
given to the sick by a person of the greatest skill, will have 
exactly the same effect as it would if given by a fool. Here 
we find the author purposely misstating the subject, and 



54 


IV. AMERICAN STATE TRIALS 


evidently with the view to slander others, and thereby the 
better to cover his own selfish designs. Indeed, the whole 
book appears to me a work full of deception ; and they that 
vend, and they that advocate and own it, participate in the 
criminality of its author, by endeavoring with their coun- 
tenance and support to palm it upon the community as a 
truth, and the book as a work deserving of attention. “This 
covering 0 will not exempt themselves from a censure wher- 
ever the book is candidly examined. No medicine is as 
harmless in the hands of a fool as with a skillful practitioner 
who has made the subject the theme of his study by years of 
painful and laborious investigation. Nothing is harmless 
when taken in improper quantities into the stomach — even 
the most nourishing and innocent food we eat, may be par- 
taken improperly and inordinately of, and do serious injury. 
The science of medicine is more complicated, and the evils of 
misapplication of proper remedies is attended with more 
pernicious consequences, than deviations from propriety, in 
the administration and reception of healthy food. 

The subject of medicine, for the purpose of practicing to 
afford relief, should never be meddled with by any but men of 
extensive reading and close investigation. The author has a 
whole chapter headed , * 1 The doctors without a system. ’ ’ Hear 
how he slanders a respectable and learned profession. “That 
the doctors have no system is a fact pretty generally acknowl- 
edged by themselves; or, at least, they have none that has 
been fixed upon as a general rule for their practice. Almost 
every great man among them has had a system of his own, 
which has been followed by his adherents, till some other 
one is brought forward more fashionable . 0 With him, when 
a man has discovered anything superior in its kind, no ad- 
vance is to be made — no improvement sought after — and 
no deviation from or change of views can take place in rela- 
tion to any subject of investigation, without just ground 
for an implication of the correctness of the motive. The 
whole medical world are accused of being governed by. fash- 
ion, and men of sound judgment and correct habits are 
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sweepingly maligned by this new light, and charged not only 
with want of principle, but also (page 34) with being weakly 
moved by fashion in the adoption of their views and prac- 
tice. 1 * Their practice is founded on visionary theories, which 
are so uncertain and contradictory that it is impossible to 
form any correct general rule, as a guide to be depended 
upon.” 

I cannot take the time to follow the author through all 
his malignities and mistatements, but 1 expect to be able 
to convince you, gentlemen of the jury, that the assertions 
I have made and may yet find occasion, in the prosecution of 
the case to make, are fully sustained by the developments of 
Thomson’s book. I proceed (p. 132, on the subject of mid- 
wifery) — “I have given instruction to several who have 
bought the right, and their practice has been attended with 
complete success. Many men that I have given the informa- 
tion to, have since attended their own wives, and I have never 
known an instance of any bad consequences; and if young 
married men would adopt the same course, it would be much 
more proper and safe, than to trust their wives in the hands 
of young inexperienced doctors, who have little knowledge, 
except what they get from hooks, and their practice is to try 
experiments; their cruel and harsh treatment, in many in- 
stances, would induce the husband to throw them out of the 
window, if permitted to be present; but, this is not allowed 
for the very same reason.” Herein is contained not only a 
repetition of slander against the learned faculty, viz. : want 
of judgment, and cruel and harsh treatment, but the author 
has, while he rails at the study of the science, the effrontery 
to teach others, what he is evidently ignorant of, and rail 
at such as have made themselves acquainted with the science, 
as a regular branch of their indispensable, study — the pur- 
chasers of this book must know that they have been deceived, 
and cannot but be convinced that they are tampering with 
life, when they attempt to practice upon its system and med- 
icines. I return to page 177 — an article written on the sub- 
ject of “Worms,” Thomson says— “The common practice 
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of the doctors is to give calomel and other poisons to kill the 
worms; this must appear to any one who examines into the 
subject, to be very wrong as well as dangerous ; for the worms 
cannot be killed by it, without poisoning the whole contents 
of the stomach. I once knew of a case of a child, who, after 
eating a breakfast of bread and milk, was taken sick; a 
doctor was sent for, who said it was caused by worms, and 
gave a dose of calomel to destroy them, which caused fits; 
the child vomited, and threw up its breakfast; a dog, that 
happened to be in the room, ate what the child threw up; 
he was soon taken sick and died; the child got well. The 
fortunate accident of the child’s throwing off its stomach 
what it had taken, probably, saved its life; for. if there was 
enough poison to kill a dog, it must have killed the child.” 
The general principles as set forth, and relation of facts ad- 
vanced in this book, all go to speak one motive — one delib- 
erate and continual determination to slander the physicians 
of the whole world. 

We stand in society in various relations to each other, 
and there may be a few (of which number I think the author 
makes one) who are selfish and malignant, and do not study 
to advance the interests of humanity, who care little for the 
miseries of the rest, except only as it furthers their base 
motives; but, gentlemen of the jury, your own observation 
teaches you that the great mass are anxious to do what is 
right and proper. Judge the gentlemen of the medical fac- 
ulty (and it is not reasonable to suppose that men bred and 
educated as they are, would lose by a comparison with the 
mass of men) by, but the same rule — is there any excuse 
for the indiscriminate attack made upon both them and the 
character of their profession? Can the motives which would 
actuate to such deeds be honest? If the mind of Dr. Thom- 
son was not completely imbued with a spirit of rancor, he 
would have put forth a book of quite a different sort of 
character — after modestly advancing his views which con- 
flict with generally received opinions, he would have rested 
the success of them upon the supposed plausibility and cer- 
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tainty of his premises and deductions, and calmly appealed, 
not to prejudice and passion, but to the sober collected judg- 
ment of the purchaser. Ilad he done so, a discriminating 
public would judge of it by its intrinsic merits, (if it has 
any) and the author be held in respect even by bis oppo- 
nents, who would not teel aggrieved if he enjoyed the meed 
of a well earned fame. Hut the appetite for slander must 
be satisfied, and the prejudices and bad passions of its read- 
ers be put in a ferment — and for no other purpose than to 
set men at variance with each other. The mind sickens at 
the debasing view — it is time to leave it. 

I now come to the examination of the merits of the testi- 
mony. The case was presented for the consideration of tin* 
Grand Jury; they view it in its relations to, and bearings 
upon the well being of society, and aware that, if such prac- 
tices w r ere suffered to go unpunished, it would become an evil 
of great magnitude, and perhaps be attended by a widespread 
desolation of life, and were determined to do all in their 
power to arrest its progress. They have found a bill charg- 
ing the prisoner at the bar. in the words of the indictment, 
with killing Benjamin M. Hazel ip. You have heard the tes- 
timony on the part of the state. 1 leave it with you for the 
present. Among the witnesses for the defense we find the 
testimony of Mrs. Williams, she had a disease*, and, notwith- 
standing all the boasted information which Dr. Thomson im- 
parts, and all the knowledge acquired by practice, the char- 
acter of her case is not understood, and Dr. Jameson has to 
be consulted, and his opinion obtained to show her to be be- 
yond a cure by the use of the ordinary medical treatment. 
She tells you that she has very largely used Thomson’s med- 
icines, and that she thinks she would have died were it not 
for their surprising virtues — hut notwithstanding the glowing 
terms in which she speaks of them, her countenance evidences 
that she is not cured of her malady. Miss Williamson appears 
on the stand, and with all the warmth of a grateful recollec- 
tion of supposed benefits, tells you of her complication of 
woes, and that the prisoner at the bar snatched her from the 
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jaws of death. She considers her cure a miraculous display 
of the skill of the prisoner at the bar, and the virtues of his 
medicines — and, truly, if all the testimony for the prisoner 
be true, the age of miracles has not ceased yet. Mr. Sweeney 
also bears the like testimony to the character of the pris- 
oner — goes into a description of the quantity of the medicines 
given in certain cases, and tells you in addition that he con- 
siders one single medicine good under all circumstances and 
varieties of diseases. Mr. Sweeney owns a right to use 
Thomson’s book and remedies. I speak of this to show the 
false principles under which men may act, and how far they 
will go in support of the position they have taken. Sweeney 
was called to attend the case mentioned by him in Wagon 
alley, and he gave up the case to the prisoner — of course it 
must have been a very desperate case. He tells you that 
he has known lobelia to be used to good advantage in 
large quantities ; and that a patient of the prisoner, 
Mary Jewett, took two phials full of the strongest prep- 
aration which he significantly calls Sampson, before relief 
was obtained ; and from the reckless manner in which it was 
administered in large quantities, T confess, I am strengthened 
in the opinion that their proceedings are prompted and reg- 
ulated by false principles of humanity. This Dr. Thomson 
tells his followers that he has made discoveries in medicine 
which puts to flight the necessity of all further inquiry upon 
the subject — looked over all the difficulties and impediments 
which might occur in future practice, obviated or overcame 
the whole, and now he offers them his book, the contents of 
which have forever banished the necessity of further inves- 
tigation — all further examination — all further action in this 
address to self-love and pride. Yes, gentlemen, this Dr. 
Thomson dares to assume the attributes of Divinity, and tells 
the world that he has found the grand desideratum — the 
elixir of life — in “a general medicine,” “ which is univer- 
sally applicable in all cases of disease.” I hope the court 
will not think me too tedious, if T read the following extracts 
in exposition of the principles of this grand and desirable 
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universal secret remedy, which, even in his relation 
of the manner of its discovery, bears constant marks of the 
egotism of the discoverer. In the introduction he says : 

It is true that much of what is at this day called medicine is 
deadly poison; and were people to know what is offered them 
of this kind, they would obsolutely retuse to receive it as a mcdi- 
cine. This I have long seen and known to be true; and have labored 
hard for many years to convince them of the evils that attend such 
a mode of procedure with the sick; and have turned mv atteniion 
to those medicines that grow in our own country, which nature has 
prepared for the benefit of mankind. Ixing has a general medicine 
been sought for, and I am confident 1 have found such as are uni- 
versally applicable in all cases of disease, and which may he used 
with safety and success, in the hands of the people. After thirty 
years study, and repeated successful trials of the medicinal vege- 
tables of our own country, in all tin* diseases incident to our cli- 
mate, I can, with well-grounded assurance, recommend my system 
of practice and medicines to the public, as salutary and efficacious. 9 * 


Great discoveries and improvements, he says, have been 
made in various arts and sciences since the first settlement of 
our country, while its medicines have been very much neg- 
lected. As these medicines, suited to every disease, grow 
spontaneously upon our own soil. I would remark here 
that in this place Thomson has forgotten one material in- 
gredient in his medicines — the most powerful and permanent 
stimulant he used, cayenne pepper, certainly did not “grow 
spontaneously upon our own soil” — it was an article of for- 
eign growth. He proceeds: 


“As they are better adapted to the constitution; as the price of 
imported drugs is very high, it follows, whether we consult health, 
which is of primary importance, or expense, a derided preference 
should be given to the former; as an object of such magnitude as 
no longer to be neglected. Possessing a. body, like other 
men, I was led to inquire into the nature of the component parts 
of what man is formed; 1 found him composed of the tour ele- 


ments — earth, water, air, and fire. The earth and water 1 found 
were the solids; the air and fire the fluids. The two first T found 
to be the component parts; the two last kept him m motion. Heat, 
I found, was life; and cold, death. Each one that examines into 
it will find that all constitutions are alike. 1 shall now describe 
the fuel which continues the fire, or life of man. This is contained 
in two things— food and medicines, which are in harmony with 
each other; often grow in the same field, to be used by the same 
people. People who are capable of raising their food, and pre- 
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paring the same, may as easily learn to collect and prepare all their 
medicines, and administer the same when it is needed. Onr life de- 
pends on heat; food is the fuel that kindles and continues that 
heat. The digestive powers being correct, causes the food to con- 
sume; this continues the warmth of the body, by continually sup- 
porting the fire. The stomach is the depot from which the whole 
body is supported. The heat is maintained in the stomach by con- 
suming the fQod; and all the body and limbs receive their propor- 
tion of nourishment and heat from that source; as the whole room 
is warmed by the fuel which is consumed in the fireplace. The 
greater the quantity of wood consumed in the fireplace, the more 
heat and support through the whole man. By constantly receiving 
food into the stomach, which is sometimes not suitable for the best 
nourishment, the stomach becomes foul, so that the food is not well 
digested.” 

I suppose in that case, all that is necessary is to give large 
quantities of cayenne pepper, and burn it out as we do a 
stove pipe: Yes, I see it is by the paragraph below! This 
causes the body to lose its heat, then the appetite fails; the 
bones ache; and the man is sick in every part of the whole 
frame.” After these very sublime and philosophical reason- 
ings he turns to his evidences on the subject. On page 9: 
“I have found, by experience, that the learned doctors are 
wrong in considering fever an enemy. This I found by their 
practice in my family, until they had five times given them 
over to die. Exercising my own judgment, I followed after 
them, and relieved my family every time. After finding a 
general principle respecting fevers, and reducing that to 
practice, I found it sure in all disease, when there was any 
nature left to build on ; and in three years constant prac- 
tice, I never lost one patient.” Here is a grand discovery, 
which if the statement of the relator is to he trusted, will 
keep men alive to an interminable age — men need not die 
now — the secret of prolonging life is at length discovered; 
and the whole is simply this — when the stomach is out of 
order, to give largely of cayenne pepper — burn out the flues, 
and you can apportion life to any given quantity. He says, 
(page 10) “It has been acknowledged, even by those who 
are unfriendly to me and my practice, that my medicine may 
be good in some particular cases, but not in all. But this is 
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an error. For, there are but two great principles in the con- 
stitution of things, the principle of life, ami the principle of 
death. 9 He says, in the same paragraph — “Names are ar- 
bitrary things — the knowledge of a name is but the cummin 
and annisy but in the knowledge of the origin of a malady, 
and its antidote, lies the weightier matters of this science. 
This knowledge makes the genuine physician; all without it 
is real quackery.” Thomson lias defined the cause of dis- 
ease, and the effect of disease the same — the remedy being 
heat, it does not need much reflection to know what, under 
the practice of his system, to apply as a remedy — give heat ; 
give cayenne, and the disorder must vanish. Surely no man 
needs long to remain in darkness, and commit the sin of 
quackery . ' 9 Hear him again — what parade lie makes of 
superior intellect — with what complacency he sounds the 
praise of his wonderful endowments! What little depen- 
dence is to be put upon human learning! how useless and 
injurious! Page 11. “A man may have a scientific knowl- 
edge of the human frame — he may know the names in every 
language, of every medicine, mineral and vegetable, as well 
as every disease, and yet be a miserable physician.” These 
are truths which are evident to all, as they come within the 
experience of all; hut, surely, this can bear no analogy to 
the qualifications of such a man as Thomson. The possi- 
bility may exist, that some men of very extensive information 
may not, owing to some unusual peculiarity in them, he good 
physicians. The case widely differs when the individuals or 
individual are not in possession of a cultivated mind to qual- 
ify them for the practice. The first presupposes an occa- 
sional incompetency from, perhaps, a certain habit, or pecu- 
liarity — the supposed case* of an individual without the neces- 
sary education, involves in its stating only the idea of utter 
disqualification and improbability — it cannot with any sem- 
blance of correctness be tortured to mean that an ignorant 
man like Thomson may be capable of performing the high 
duties of a physician. With all the supposed incapacities 
of a man of science in the knowledge of diseases and their 
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remedies, it is preposterous to conclude, with even all his dis- 
qualifications, that he is no better as a physician than the 
most illiterate. It is gross folly enough, to feed the mind on 
flattery in any individual, but when it is furnished and swal- 
lowed by the individual himself, it is truly disgusting and ab- 
horrent. 

This Dr. Thomson, who, it seems cares not what false prin- 
ciples he puts forth so that he may vend his book — hear how 
adroitly he applies to himself, expressions, which the author 
of them would never have uttered, had he supposed the pos- 
sibility of the abuse made of them in this book — “But, there 
have been men, without this, to boast of, from the earliest 
ages of the world, who have arisen, blest with the sublimer 
powers of genius, who have, as it were, with one look, pierced 
creation, and, with one comprehensive view, grasped the 
whole circle of science, and left learning, itself, toiling after 
them in vain.” It cannot be misunderstood — he intends 
this should be applied to himself. Yes ! he has studied thirty 
years to accomplish this task, and all the information he 
can give is a farrago of nonsense contained in this little book. 
Here, in his own distempered fancy he has embodied a fund 
of valuable information — a something which did not admit 
of change, to which all the world might look and be healed. 
If the concluding sentence is not sheer nonsense in reference 
to Thomson, then, I must confess, I have ever been laboring 
under the greatest disabilities to the proper information of 
a sound judgment — delusion and error. It is the conclusion 
he draws from the premises he has stated above, in his own 
favor. “A man never can be great without intellect; and 
he never can more than fill the measure of his capacity. 
There is a power beyond the reach of art, and there are gifts 
that study and learning can never rival.” Yes, gentlemen 
of the jury, this ignorant, great Dr. Thomson has obtained 
a knowledge which puts down all science, and leaves learn- 
ing toiling after it in vain. Yes, a knowledge of this book 
will qualify a man to cure the whole catalogue of the suffer- 
ings of humanity — “there is a power beyond the reach of 
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art,” and he has it by intuition — “and, these are gifts that 
study and learning can never rival, ’ * and, this man, according 
to his own notion, has attained them ! and to perpetuate the 
idea, he has adorned his book with a portrait of himself, hav- 
ing this motto — “Ilis system and practice originating with 
himself.” He endeavors, by direct flattery, to get within 
their judgment, and tells them that his long experience and 
great success prove that his medicines may be used with 
safety and success by any person — that all constitutions are 
the same, and all diseases are alike, however opposite their 
nature. I have heard of mathematics being taught by a game 
of marbles, but to prove that the science of medicine, or a 
knowledge of the curative art, could be acquired without ef- 
fort would be a problem more difficult to solve than math- 
ematicians or any others have yet undertaken. Nothing can 
be learned without labor and attention — and nothing is more 
difficult to acquire a correct and useful knowledge of, than 
the science of medicine. Notwithstanding all the facilities 
afforded by books, many are totally ignorant of certain arts 
and sciences — they are not easily acquired by any person 
— and, perhaps it may be necessary to the well being of so- 
ciety, that it is so. Thomson and his followers have brought 
all diseases to one general standard, and they know of but 
one general remedy — all else “is but the cummin and a unis * 9 
but in their “one general remedy,” “lies the weightier mat- 
ters of this science.” Men cannot be too careful when they 
tamper with what they never can restore. Scarce has Thom- 
son began to repose under the shade of his laurels and to 
reap the benefit of the sale of his rights, when his quiet, is 
disturbed by the innovating hand of another aspirant after 
fame. In the first page of his address to the public, he com- 
plains; “many persons are practicing my system, who are 
in the habit of pretending that they have made great im- 
provements, etc.,” and says, “the public are, therefore, cau- 
tioned against such conduct,” etc. Elias Smith says, he has 
made improvements on Thomson *s practice, and Thomson 
bawls out against the innovation, and cautions the public 
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against the evils attending “such conduct.” Thomson, in 
his own estimation, had now become a regular physician. 

Prom the expositions which have been made respecting the 
correctness of the system and practice revealed in this book, 
you, gentlemen of the jury, will be able to determine how far 
men are to be benefited by the use of it. The prisoner is to 
be responsible to the laws, if he is proved to be guilty of 
gross rashness and ignorance, and the book binds him hand 
and foot to the principles of it — if he varies in the least, he 
is deprived of his right, and denounced by its author as an 
innovator, and no longer worthy, nor entitled to the privi- 
leges and immunities of membership. .The cardinal princi- 
ples are set forth on page 89, sections 3, 4, 5. 

M Tlmt the construction and organization of the human frame are, 
in all men, essentially the same; being formed of the four elements; 
earth and water constitute the solids of the body, which are made 
active by fire and air. Heat, in a peculiar manner, gives life and 
motion to the whole; and, when entirely overpowered, from what- 
ever cause, by the other elements, death ensues. 

“A perfect state of health arises from a due balance of tempera- 
ture of the elements; and, when it is, by any means, destroyed, the 
body is, more or less, disordered. When this is the case, there is 
always a diminution of heat, or an increase of the power of cold, 
which is its opposite. 

“All disorders are caused by obstructed perspiration, which may 
be produced by a great variety of means; that medicine, therefore, 
must, be administered, that is best calculated to remove obstructions 
and promote perspiration. M 

“Earth, water, air and fire, ” compounded, form the man, 
and the whole treatment to be pursued in the removal of the 
various diseases to which he is exposed, are contained in two 
things — heat and medicines, without reference to symptoms 
of contra-indications. No complaint should be made of his 
consumption of food — the more he eats, the warmer he is — 
and, the warmer he is, the better health he enjoys. Now, 
gentlemen, of the jury it is known that many diseases create 
an inordinate appetite — here the great fundamental princi- 
ple is observed to eat largely, for the purpose of keeping up 
the inward heat above the outward. Does not such a plan 
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overload the stomach, paralyze its digestive powers, and lessen 
its warmth in proportion to the shock given to them ? How 
is it to be accounted for on Thomson's principles? The terms 
food and medicine are sometimes used synonymously, and 
he says — “If it is agreeable in one case, it is agreeable in all.” 
What do they mean by heat upon the surface? I do not 
comprehend what dependence the outward heat or atmos- 
pheric heat has upon the inward heat. The stomach is called 
the focus of the inward heat — it is generated in the stomach. 
The supposition is that the outward heat will be exceeded 
by the heat of the stomach, as it is constantly originating 
there, and evolving from it— yet they contend that the out- 
ward heat may be greater than that from the stomach. The 
Thomsonians contend that heat is life; and, of course, there 
is no life, by their rule, without heat. What are we to do 
with the cold blooded animals — have they not life? The 
book says, “Life, blood, heat and nature, are synonymous 
terms.” Here we have an outward and inward heat, and an 
outward and inward life; an outward and inward nature — 
and, for aught, I know, an outward and inward blood, too, 
for they are all synonymous! Surely Thomson did not un- 
derstand himself when he was putting forth these follies. 
He is more powerful in using the weapon of slander than in 
anything else. I can read an extract from a work on 
Animal Heat, showing that the natural temperature of the 
blood of man was the same in all climates. Other authors 
say that the origin of heat is in the lungs and blood — it ap- 
pears more reasonable that it should be there than in the 
stomach. Is there any other motive for respiration than to 
produce vital heat? For this, only, it appears essential to 
human life. 

The origin of Thomson heal is in the stomach, which is 
constantly exposed to diminution by the action of the atmos- 
pheric air and a variety of other agents. Thomson said, he 
had long sought for a universal remedy, but, if his system 
is based upon such untenable principles, it is dangerous to 
carry it into practice. 
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I now come to the consideration of the evidence of the 
witnesses who have given in their testimony before the court 
— but, first let us make inquiry into the condition of the man 
who died. Patrick and Moffit both say that they saw him on 
the morning of the day on which he died. They say that 
they did not know that anything was the matter wdth him. 
Larrabee says he complained of pains and oppression in the 
stomach and bowels, and appeared very much alarmed ; but 
Townsend says, he saw him at about a quarter past ten near 
his own house, and that he did not appear ill. Sumwalt tells 
you that he did not know that Ilazelip had spasms, but that 
Bell told him that Ilazelip had. Pope and Stansbury say 
that he had spasms. The testimony of the witnesses conflict 
much with each other ; you are the best judges of who, what 
and how much of these statements is to be believed, when the 
whole is taken in conjunction with the testimony of Dr. 
Hintze, that he was called upon late on the night previous 
by Ilazelip, and that nothing but alarm ailed him at that 
time; and, in conjunction also with the testimonies of all the 
physicians that were present at the post mortem examination, 
that the body of the deceased had no internal marks of recent 
disease. Next, Ilazelip was seen on the steam-cot by Patrick, 
Moffitt, West and McCauley — they all testify that Burke and 
Bell gave, or had given Ilazelip medicines, and at the same 
time he was lying on the cot and under the influence of the 
steam — that Ilazelip asked to be let off, but that they pre- 
vailed on him to stay on the steam-cot; and again, that he sat 
up on the cot, and that they persuaded him to lie down — 
that Hazelip appeared very restless, was in a profuse per- 
spiration, and that Burke and Bell gave him composition 
powder, lobelia, cayenne pepper, and number six; and that 
they said they did not wait for the medicine to operate. Town- 
send says he saw Ilazelip near his house at a quarter of ten. 
Patrick says he saw him on the steam-cot at between eleven 
and twelve of that day. We may, therefore, fix the time of 
the commencement of the steaming at half past eleven; and, 
by the concurrent testimony of all the witnesses for the pros- 
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ecution, he was free up to that time from all appearance of 
disease; and all say, that while on the steam-cot he had no 
appearance of disease. Moffitt says when he went to see 
Hazelip the second time, it was between two and three o’clock, 
and he found him on the bed, beside the steam-cot, in a state 
of insensibility. And West says he saw him on the steam-cot 
at fifteen to twenty minutes past one, and then no bed had 
arrived, or was in the room. All who speak positively on the 
subject during the operation of the medicines and steam, say 
that there was no preparation of the sort in the room. Suppose 
we fix the time of his being relieved from the operation of 
the steam to two o’clock, Hazelip then must have been at 
least two hours and a half under the operation of the steam. 

Lobelia is an article so dangerous in its qualities and ve- 
hement in its nature, that il is not safe to be administered 
indifferently in disease, and only in a few eases; but in any 
form it is to be admitted cautiously, and with a well informed 
and well ripened judgment; but in tills instance it appears 
to have been administered in excessively large doses, and 
without attention to symptoms and indications; conjoin with 
this the constant action of the steam for two hours and a 
half, at such a high temperature as to be complained of by 
Hazelip; that the steam excites the vessels on the surface to 
increased action, and brings the whole circulatory system 
in rapid and violent action; and when carried to too great 
an extent, ceases to excite, by overwhelming the heart and ar- 
teries. Does this show that maltreatment caused Jlazelip’s 
death? You have been told, too, gentlemen of the jury, that 
the action of all the medicines, etc., administered, are vehe- 
ment in their action, and violent and dangerous in their op- 
eration and effects. Lobelia is represented as an acrid and 
poisonous article — it may or may not he so. The witnesses 
for the defense say it is not. Pope says it casts up what is 
offensive, but his porridge is not thrown up by it. 1 do not 
believe him. There are a great variety of remedies which 
may be used with indifference, but it did not appear that the 
lobelia was an article of that description. 
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Qentlemen of the jury, Dr. Barton, from all the information 
and experience he possessed, says: “If lobelia does not puke 
or evacuate speedily, it frequently destroys the patient in five 
or six hours.” With permission, I will read to the jury cases 
tried in the courts on the subject,” from which you may be 
able, in viev of the testimony in this present case, to make 
up your decision ; and first, I would beg leave to read the trial 
of the author of the system and discoverer of the medicines 
upon and with which the prisoner at the bar practices. It is 
the case of Samuel Thomson. 10 The recklessness of Thomson 
and his ignorance are here shown, in undeniable evidence ; but 
the Judge instructed the jury, on submitting the case to them, 
that as the prisoner was there on an indictment for murder, 
for wilfully and maliciously killing Ezra Lovett, his patient, 
unless it could be proved that the act was wilfully and mali- 
ciously done, an action on the case could not lie; and they 
were bound, however satisfied that the patient, Ezra Lovett, 
came to his death from the improper administration of Thom- 
son ’s medicines, to decide in his favor; and upon that ground, 
the jury found a bill of “Not guilty.” But this is not the 
case with the present suit — neither do the judges enjoy and 
exercise powers to the same extent as they do in Massachu- 
setts; the jury in the present case may find their verdict as 
they may determine from the nature and weight of the testi- 
mony. All the cases go to show, that where there is not due 
caution observed in the administration and qualities of the 
medicines, the prisoner should be guilty of the crimes alleged 
against him. Was not Hazelip under the application of the 
steam for two and a half hours? Was not the whole treat- 
ment carried to excess? If the prisoner at the bar is not con- 
victed upon the evidence before the court, an immunity from 
responsibility will be the consequence; and thereafter, any 
man that chooses to get Thomson ’s patent, may go forth and 
kill or cure, without fear of punishment. 


10 6 Mass. 134. 
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Mr. Richardson, for the Defense. 

Mr. Richardson said that in several passages read by Mr. 
Gill he had stopped short of giving Dr. Thomson’s ideas, and 
thereby presented them in a wrong form, and such was the 
case with nearly all his quotations — and in one only, there 
was a semblance of truth in the charge of slander of the med- 
ical faculty by Dr. Thomson, and that had some justification 
in their persecutions of him. lie next went into investigation 
of the nature of the disease, and showed by the testimony of 
Pope, Stansburv and Sage, to the fa-t of Hazel ip having 
spasms — the admission of Sumwalt, that it had been stated 
that Hazelip had had spasms, without being denied by the 
patient — that Pope and Stansburv, from their knowledge of 
the disease, considered it as a case of cholera ; and Dr. God- 
dings’ admission, that with some* slight difference, that the 
appearances after death were such as is usual in that disease. 
To prove that the appearances about the brain were also con- 
comitant, he read from Good's Study of Medicine: “Sev- 
eral instances were* heard of at Tloobly, and other places, 
of natives being struck with the disease whilst talk- 
ing in the open air: and who. having fallen down, 
retched a little, complained of vertigo, deafness and blind- 
ness, and expired in a few minutes." Mr. Gordon < r ivos a 
history of many cases of this kind. “At Rollary, a tailor was 
attacked with what was supposed to be cholera, and instantly 
expired, with his work in his hands, and in the very attitude 
in which he was sitting.” And (pp. 182 - 82 *) — “T have said 
that the living power during the whole of this melancholy 
event, seems to have been very feebly recruited from its foun- 
tain, or not recruited at all. The latter appears to havf Wn 
the case in the island of Ceylon, where the disease raged with 
even more violence than on the Indian continent: and the 
patient very frequently expired in twelve or fifteen hours 
from its attack. A dissection of those who perished thus 
early in this quarter, has put us in possession of some inter- 
esting facts, varying in a few particulars from those that 
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occurred on post-obit examinations in the island of Bombay ; 
and which will, I trust, uphold me in making this remark. 
The brain was, in these cases, chiefly the congested organ, 
the liver sometimes appearing to have no congestion what- 
ever; and hence the inactivity produced in the brain, by the 
nauseating state of the stomach, must have been greatly aug- 
mented by oppression / 9 

Mr . Richardson reviewed the medicines — their nature, their 
usefulness and harmlessness, as proved by all the witnesses 
for the prisoner. The testimony of Mrs. Williams, a female 
in delicate health, who had taken forty-six courses of Thom- 
son’s medicines, and with benefit, within the past six months, 
and her very full testimony in reference to her treatment and 
success with other females who had used them. The case of 
Mr. Lycett and his young man ; Mr. Shumaker, his wife and 
sister; Mr. Needles; Mrs. Lydia Peters of a disease pro- 
nounced incurable, etc., and Miss II. Y. Williamson, who at- 
tributed her recovery from the very verge of death to the 
skill of the prisoner. The testimony of every individual 
knowing the character of the prisoner, was that he was 
competent and attentive, and this was the character of the 
prisoner for at least the last four years without one excep- 
tion, by the united testimony of the witnesses in the city of 
Baltimore; to which was superadded the testimony of Lam- 
bert S. Beck, to the practice of the prisoner in the city of 
Washington previously; and, nothing on the part of the tes- 
timony for the state went to show that the prisoner was lack- 
ing in attention in the case before the Court. In fine, the 
prisoner had been proved by abundant testimony to be com- 
petent, successful, attentive, tender, and to possess all the 
qualifications necessary to recommend him to public confi- 
dence; and if even in a few cases he was unsuccessful, it could 
not be laid to his charge as a fault, but to the impotency and 
fallibility attendant upon the exercise of the best judgment 
in such cases. If such were not the correct view, then, a physi- 
cian of the most pre-eminent talents might, from malice, or a 
spirit of rivalry, be brought to the bar, and, to say the least 
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of it, be subject to much vexation and loss of time, if not to 
punishment and loss of character — when the utmost exertions 
in his power had been made to insure success. 

In a great English ease. 11 the prisoner was indicted for the 
murder of Ann Delacroix, at the parish of St. James, West- 
minster; he was also charged with manslaughter by the Cor- 
oner’s inquistion. Lord Chief Justice Ellenborough (in sum- 
ming up), said: “There has not been a particle of evidence 
which goes to convict the prisoner of the crime of murder; but 
it is still for you to consider, whether the evidence goes so far 
as to make out a case of manslaughter. To substantiate that 
charge, the prisoner (a surgeon') must have been guilty of 
criminal misconduct, arising either from the grossest igno- 
rance, or the most criminal inattention. One or other of these 
is necessary to make him guilty of that criminal negligence 
and misconduct, which is essential to make out a case of man- 
slaughter. It does not appear that in this case, there was any 
want of attention on his part.” 

Mr. Stow art, for the Defense. 

Mr. Stewart. A few years since 1 was engaged in a suit 
in which was seen arrayed not a few physicians of ordinary 
intellect, and reputation for acuteness, opposed to each other, 
but a marshalling of learned professor against learned pro- 
fessor of different colleges, but of the same school in deadly 
conflict, bringing with them all the talent, research, and eru- 
dition of which they were capable, and each supported In his 
position by witnesses of acknowledged merit in the practice 
of medicine, but with views of treatment, although in some 
points alike, essentially different from each other. The con- 
sequence was, an elaborate investigation was entered into, to 
prove (what a Court and jury will never be competent to 
decide upon) whether of the views and treatment which arc 
almost as various as there are physicians, the accusers or the 
accused are right. A Court can only decide where there is 

11 R. v. Williamson, 14 S. ft L. 493 (1807). 
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manifest inattention to the plain duties of propriety in the 
administration of medicines undeniably pernicious, and 
where there is palpably a recklessness and want of attention, 
and gross ignorance. For where modes of treatment and 
preference of means only, are the subjects of contention there 
are such a variety of contradictory views in the medical 
world, that they themselves, are at constant issue with each 
other, and to leave the decision of correctness between their 
discrepancies to the judgment of such as had not been able 
properly to examine the whole ground of the controversy, 
would be truly putting dangerous prerogatives in the hands 
of the ignorant and unskilful, in such matters; for, gentlemen 
of the jury, “who shall decide, when doctors disagree,” 

The case before you is not of the character I have just al- 
luded to — here is not an embattling of Thomsonian with 
Thomsonian — not with them is to be found theory after theory, 
and system after system chasing each other in interminable 
succession until they vie in number with the stars in the firma- 
ment — no, gentlemen, they have one system and one mode of 
practice, which, notwithstanding the variations necessary to 
meet the attacks of the various forms of disease, are simple 
in their form, innocent and salutary in their effects, and 
adopted, received and administered, without a single reserva- 
tion by thousands, and perhaps tens of thousands of our fel- 
low citizens throughout our widely extended country, of all 
ranks, conditions and grades of talent, as such, without dis- 
sent or controversy ; this is not a too highly colored assertion 
— go where you will — east, west, north, south, you Will find 
the disciples of Dr. Thomson scattered abroad — a large and 
multiplying class of useful individuals — question them re- 
specting the system and medicines of Samuel Thomson, and 
they are, with an undivided voice, pronounced innocent and 
powerful in the banishment of disease and death. Truth has 
been truly said, in the emphatic language of a nervous writer, 
to have “but one side,” and the universality of their recep- 
tion by those best acquainted with the system and practice 
of Dr. Thomson, seem to go far to prove them true. I am not 
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here for the defense of any system, but to defend my client 
against the charge of manslaughter as preferred against him 
in the words of the indictment— the system of Dr. Thomson, 
the book, with all his assertions contained in it, is before the 
public edition after edition has been printed, the medical 
faculty have access to it, as is instanced by the book in court, 
owned by Dr. Cole ; and they have not been able or under- 
taken to controvert what is there published. Until that takes 
place they cannot complain of an injustice too slight for com- 
ment. Reference has been had to the trial of Samuel Thom- 
son in Massachusetts. That case was got up by a Dr. French 
for the purpose of putting down by persecution, what he had 
failed to do by his practice. The same gentleman, not long 
afterwards, became a fugitive from justice for his misdeeds. 
Such should ever be the fate of the unprincipled tyrannical 
persecutor. Look at the peculiar situation in which Thomson 
was placed, and then say if then* be not some excuse — some 
palliation for the causticity of his remarks. Listen to Thom- 
son’s account of tin* treatment lie lias received, which he pre- 
faces by a quotation from Dr. Harvey, pp. l‘l, 14: “By what 
unaccountable perversity in our frame does it appear, that 
we set ourselves against anything that is new? Can any be- 
hold, without scorn, such drones of physicians, and after the 
space of so many hundred year’s experience and practice of 
their predecessors, not one single medicine has been detected 
that has the least force, directly to prevent, to oppose, and 
expel a continued fever? Should any, by a more sedulous 
observation, pretend to make the least step towards the dis- 
discovery of such remedies, their hatred and envy would swell 
against him, as a legion of devils against virtue; the whole 
society will dart their malice at him, and torture him with all 
the calumnies imaginable, without sticking at anything that 
should destroy him, root and branch. For he who professes 
to be a reformer of the art of physic, must resolve to run the 
hazard of a martyrdom, of his reputation, life and estate. 

Thomson then goes on to state what has taken place in his 
own person: “The treatment which the writer has received 



74 


IV. AMERICAN STATE TRIALS 


from some of the learned physicians, since his discovery of 
the remedy for fever, and various other diseases, is a proof of 
the truth of this last saying of Dr. Harvey. They have im- 
prisoned him, and charged him with everything cruel and 
unjust; though upon a fair trial, their violent dealings have 
come down upon their heads; while he has not only been 
proved innocent before the Court, but useful ; having relieved 
many which the other physicians had given over to die.” 
Again, (page 9) ‘ 4 This (his success in practice) greatly dis- 
turbed the learned doctors, and some of them undertook to 
destroy me, by reporting that I used poison ; though they 
made no mention of my using their instruments of death — 
mercury, opium, ratsbane, nitre and the lancet. I considered 
it my duty to withstand them, though T found my overthrow 
was what they aimed at. A plan was once laid to take me in 
the night, but I escaped. Next, T was indicted, as though I 
had given poison, and a bill brought against me for wilful 
murder. I was bound in irons, and thrust into prison, to be 
kept there through the winter, without being allowed bail. I 
petitioned for, and obtained, a special court to try the cause, 
and was honorably acquitted, after forty days imprisonment. 
I maintained my integrity in the place where my persecution 
began. In five years, while vindicating this new and useful 
discovery, 1 lost five thousand dollars, besides all the persecu- 
tion, trouble, loss of health and reproach, which has been in 
connection with the losses.” What is there inexcusable in 
his retort upon such men? My colleague has shown that the 
attorney general has ({noted but a part of Thomson’s views, 
and by the context Thomson has not been guilty of such 
falsity as he is charged with. 

Thomson enters largely into a description of his system 
and practice, and quotes considerably from medical authors 
respecting the character of their own medicines — is there 
anything improper in this? He undertakes to recommend 
his system and practice, on the ground of a thirty years’ ex- 
perience of their usefulness. This he tells the purchasers of 
a right to use them in his book. Is one of the many pur- 
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chasers prepared to disprove the correct ness of what has been 
said? My learned friend, the attorney general, charges the 
witnesses as coming into court, us volunteers, to testify for 
the prisoner what impropriety there is in so doing, 1 know 
not, but such is not the fact — they are compelled to come here 
to testify for him. The attorney general has carefully avoided 
to consider the correct view of the case of Miss Williamson. 
Disease had made serious inroads upon her frame — unable 
scarcely to speak— an abscess wasting her vitals, and the 
presence of considerable fever— who that heard her so touch- 
ingly and artlessly relate the tale of her distresses and recov- 
ery, heard it unmoved? Who doubted its truth in every 
particular? If Mrs. Williams In* not cured, the blooming 
countenance of Miss Williamson bears testimony to the skill 
and success of the prisoner at the bar, that colleges and diplo- 
mas can never confer. Iler father had been sent for to see 
her die. Miss Williamson lias gratitude to her deliverer- — 
could it be otherwise? The attorney general charges the 
whole body of the Thomsonians in this city, who attempted to 
relieve their fellow citizens during the prevalence of the late 
epidemic, which threatened a desolation of our city, with hav- 
ing a conscience for themselves and a conscience for the com- 
munity — they had, gentlemen of the jury — it was a conscience 
which induced those truly brothers of charity to leave tin* 
comforts and delights of their homes, and seek out, and en- 
deavor to save the lives of their suffering fellow-beings, and 
at the peril of their own. Jt is no disgraceful -conscience 
which induces its possessor to seek to secure the comfort and 
safety of his fellow creatures in the stead of his own, in the 
day of calamity — a conscience which seeks, not theirs, but 
them; and, that too, in a disease which had baffled the united 
skill of the physicians of the four quarters of the world. The 
physicians had theorized and tested everywhere, and to no 
good purpose. The deceased it is proved had cholera, was 
intemperate, and under the influence of great fear, hear has 
been said to be a proximate cause of that disease and where 
it is found in connection with the disease, it is attended with 
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fatal consequences. A certain physician said, “I killed so 
many, fear killed the rest.” From what has been said and 
written upon the subject, take it for granted in cholera, where 
fear and intemperance are present, you may give the patient 
up as gone. Patrick, Moffitt, Townsend, and Dr. Hintze, say 
Hazelip was intemperate, and Dr. Hintze says he was fearful. 
West tells you he had shrivelled feet. Dr. Geddings unwil- 
lingly bears his testimony that it was a case of cholera — he 
says that a supernatural heat is a remarkable attendant upon 
cholera, and not the product of the steam. Professor Ged- 
dings admitted that he would not have known what had oc- 
casioned the death of Hazelip if the prisoner at the bar had 
not very candidly and unreservedly informed him that he 
gave him certain Thomsonian medicines and steam, which 
have not been extensively used by Dr. Geddings, and of which 
he knows but little from actual observation — while the wit- 
nesses testify that they and the prisoner have used everything 
here complained of to a greater extent and decided benefit. 
The other articles appear to be passed over as harmless, and 
the lobelia and steam which Professor Geddings supposes 
was the cause of Hazelip ’s death, are no longer a tenable 
ground for conviction. Professor Geddings says the lobelia 
produces a warmth and glow throughout the system; in this 
case the indications demanded it, and it was used for the 
purposes he acknowledges it is good to produce. The only 
difference on this point is Professor Geddings, who know r s 
scarcely anything of lobelia, but what he has learned from 
another who gets nearly all his knowledge from hearsay, that 
it is a dangerous medicine — while the witnesses on the part 
of the prisoner, who have used, and very frequently seen 
it used in much larger quantities, say it is not dangerous, but 
harmless, and was never known to do injury — in this number 
is Roger Brooke, a gentleman upon whose judgment and 
veracity we can safely rely, who says he has known it as a 
remedy for disease of the eye, under the name of eye-bright 
for forty years, and for the last two years as lobelia; and 
although his acquaintance with it has been extensive, he never 
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has had reason to think the administration of it calculated to 
injure. 

I look upon the present ease rather as a triumph for. than 
a trial of my client, and hope when the attorney general has 
closed his remarks, and the case is sent to the jury that they 
will give their verdict without leaving the box ; for the com- 
petency, kindness and character for every qualification and 
duty of a physician, are abundantly proved to be possessed 
by Mr. Burke. 

Mb. Gill's Closing Speech. 


Mr. Gill. Gentlemen of the Jury, there is one part of the 
address of the attorney for the defense (Mr. Stewart ) in 
which I heartily concur. If the jury see no reason to believe 
that the death of Hazelip was not caused by the medicines of 
the prisoner at the bar — and that the prisoner at the bar is 
not chargeable with ignorance — want of attention or human- 
ity— then in this case they need not retire from their seats 
to make up a verdict. The statements made by the witnesses 
go to prove that there are cogent reasons why Mr. Burke 
should be convicted, and T hope, whatever defects may have 
been discoverable in my management of the case, the jury 
will bear in mind that they arc to rely on the testimony of 
the witnesses and the laws having reference to the subject. 

I have given much attention to this case, and have indus- 
triously put in requisition all my sources of information, and 
after the most laborious and patient investigation of its 
merits — guided by the best light of which I am capable— T 
can candidly say, T discover in it a subject of the deepest in- 
terest to the cause of humanity, and the happiness of the 
community-and, that it would greatly advance both, if. by 
a decision adverse to the prisoner at the bar, a stop con 
be put to the further spread of a practice founded 
wild and uncertain speculations as those of Thomson. I am 
astonished any one can be so misled by it as to dan to 
dertake the cure of disease with such foolish and dmigemus 
means. There is in it a something so unaccountable that I 
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know not how to admit or comprehend that there is not an im- 
proper and base motive in its whole bearing and history. I 
am not disposed to wish that Mr. Burke, if innocent, should 
be condemned and punished — and hope the whole court will 
do me the justice to believe the assertion. The jury should 
not be misled, and I hope that nothing that has fallen from 
me will have a tendency to mislead their judgments in the 
smallest particular. I am here to advance rational arguments 
and honest and fair conclusions. If I discharge my duty in 
these particulars, whatever is the event — whether Mr. Burke 
be acquitted or condemned, my duties to the society in which 
I live, and to the laws of the state, which I am here for the 
support of, are performed, and no censure because of the 
consequences can be attributable to me. The same may be 
said of the gentlemen who act as counsel for the prisoner. 
We must arrive at a knowledge of the subject under discus- 
sion by a careful examination of all its principles and bear- 
ings, and present them for the consideration of the Court. 

I vet contend that it is not allowing sufficient scope to the 
investigation if the view in the present case does not embrace 
both the principles and the practice of Thomson in connec- 
tion with the qualifications of Mr. Burke and the treatment 
pursued by him. Is the system of Thomson sustained by 
fair and logical arguments? Do the counsel for the pris- 
oner enter into an examination of it. Press them to it and 
they tell you that there is no necessity for an examination 
into its merits — if so. how then can correct conclusions be 
drawn on the propriety of the administration of their medi- 
cines — the counsel for the prisoner say, and the bench say, it 
is unnecessary for the trial of the case before you. I am 
sorry for it, and must submit to the weight of circumstances. 

I still think while we are disposing of the subject it would 
be better to decide upon the whole ground of controversy, 
and settle the question for the benefit of the community. Not- 
withstanding the decision of the bench, I hope I shall be in- 
dulged if I occasionally advert to Thomson ’s system or rule 
of government in the administration of the medicines. The 
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counsel for the prisoner would confine the whole subject to 
a sort of mathematical argumentation. Thomson says all con- 
stitutions are alike — and they defend the doctrine that all 
persons should be treated alike. Recause one person may be 
steamed three or four hours without injury, another person 
may be steamed the same length of time without cause for 
reflection upon the operator or administrator, if the case ter- 
minates unfavorably. This appears to be the rule of argu- 
ment of the defendant s counsel. Let us not be led astray 
any longer by wild and visionary postulata*. but judge of the 
principle by testing and carrying it into all the minutin' of 
the practice. If the practice be not safe then is the principle 
false, and the principle and practice being at discord, they 
can, neither, with safety be depended upon, and both are 
dangerous in their application to the removal of disease, and 
particularly so in the hands of the illiterate. 

Let us come back to an examination of the bone and sinew of 
the argument. If all constitutions are alike, then must all per- 
sons laboring under disease be necessitated to submit to tin* 
same sort of treatment. Lobelia, and steam must be adminis- 
tered alike to all. No one having any share of common sense 
would admit either the premises or conclusions to be correct. 
We know all diseases have different degrees of virulence and 
some are opposite in their nature. Others vary in their type 
in different constitutions — different climates, and under dif- 
ferent circumstances of attack — yet, must they all be treated 
alike — will one general mode of cure — one general remedy 
relieve from all? The cholera is said to be the bane of the 
intemperate, and that the temperate art* most likely to escape, 
because the attack takes place under different circumstances 
in the one from the other. But would any one be so fool- 
hardy to apply the same remedy for the relief ol both in all 
the varieties and shades of attack. Certainly none would dare 
to do it without richly meriting, at least the charge of insan- 
ity. If all other sources of information are proscribed but 
what is contained in this book of Thomson ’s, where can I* ran- 
ds Burke get general skill to practice medicine safely and sue- 
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cessfully ? Why, gentlemen, Thomson and his followers, deny 
the use of medical skill — they hold general science in con- 
tempt, and treat with derision, all arguments which go to say 
that if they practice, they should have a general knowledge 
of medical science. It does more — by the assumption that a 
universal infallible remedy has been discovered, it checks the 
spirit of research and prevents all attempts in its followers 
from essaying to make future beneficial discoveries on the sub- 
ject, and intrenches them in impenetrable ignorance, the bet- 
ter to prevent them from seeing the falsity of his arrogated 
powers of divinity, in the immutability of his system and 
practice; for, if everything has been already done to perfect 
the art of healing, all further exertion on the subject, all fur- 
ther research is worse than useless — it is a censurable waste 
of time. 

The present epidemic, which now desolates our beloved 
country, is characterized by symptoms and effects novel 
in their nature, and awful in their termination. The most 
acute, learned and patiently labored investigations have been 
made, in order to ascertain its causes, the reason of its er- 
ratic deadly spread, and the best means of cure — they yet 
disagree — but they disagree as men confident in the purity 
of the intention of their competitors in science — all their 
writings teem with respect for the motives (however they 
may differ in their conclusions) of each other. A confidence 
is apparent that a spirit of universal charity, and anxiety for 
the universal spread of useful knowledge pervades the gen- 
eral mass — for true “charity thinketh no ill of his neighbor . '* 
Is this the case with Thomson and his followers? Every page 
— nay, almost every line in this book shows it is not. Misrep- 
resentation, misconstruction and malignity and selfishness 
are stamped in indelible characters on every page — and the 
grossed minds of its purchasers partake of the hateful dis- 
gusting food, and the poison enters, and is diffused through 
all their intellectual powers. A spirit of blind confidence is 
generated in their minds. The medicines, however powerful 
in their nature, because a small quantity may not injure, 
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it is argued, are innocent and harmless in large ones, and a 
reckless and injurious course of administration which should, 
by some means, be speedily put a stop to, immediately 
prompts them to teem out to bo swallowed by the too credu- 
lous suffering patient the means ot death, in the effort to save 
life. It appears evident, that the Thomsonian remedies have 
not been administered, in the present case, with sufficient care 
and discretion. The medicines may. in some cases, and under 
certain conditions of disease, be very useful, but in others, 
they must certainly do much harm. Whether the treatment 
of the patient by tile prisoner has been beneficial or not, is 
the legitimate subject for our investigation, and 1 am bound, 
by every consideration of duty and honor, to pursue it. 1 am 
bound to make inquiry into it, without looking to the conse- 
quences which may grow out of it. The question of mere 
exercise of humanity, is not involved in it, nor does it, only, 
enter into the argument, what is the motive? The deed and 
the consequences of a blind administration of such medicines, 
is what most claims our present attention. Where is the pris- 
oner’s skill to he derived from? lie denies himself the means 
of access to its acquisition — he shuts out the means of its at- 
tainment. The counsel for the prisoner, in argument against 
the medical faculty, says they have theorized and theorized 
uselessly, and that they are themselves but visionary sup- 
posers. Dr. Brown, they say, supposes disease to he origin- 
ated by too great or too small a degree of heat — ami, that 
he boastingly said, give him a brandy bottle and a laticet, and 
he could cure all diseases — if there was too great excitement, 
he would bleed — if too little, he would stimulate. When the 
cholera first appeared, every leading physician had a mode 
of treatment peculiar to himself. Camphor and a variety 
of other things had their day. and were vanished — one after 
another had been recommended, and as often given up — but 
they did not stop to say what effect they had upon the gen- 
eral mass. No man, possessed of common sense, will believe 
that they did not benefit many, but if better could bo substi- 
tuted, it was proper and right it should be so. The deliriums 
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of fancy are not to be relied upon. Dr. Brown's doctrine 
of too much irritability and depletion was not more visionary 
than Thomson’s doctrine of heat and cold — the keeping the 
fountain above the stream, if below it, by the brandy bottle, 
and letting down the heat by bleeding, bore a strong anal- 
ogy to Thomsop ’s system of lobelia and steaming. The lancet 
and the steams run parallel with each other — they are both 
depletives. The theory of Dr. Thomson is by no means new ; 
it is as old as the history of medicine — “heat is life,” says 
Hippocrates, and all the authors which succeeded him, reit- 
erate the same doctrine; but they are not mad enough to 
blend cause and effect, as he does. Dr. Sangrado says to his 
pupil, Gil Bias, and the. rest of his household — “drink, my 
children, health consists in the suppleness and humectation 
of the parts; drink water in great abundance; it is an uni- 
versal menstruum that dissolves all kinds of salt. When the 
course of the blood is too languid, this accelerates its motion ; 
and, when too rapid, checks its impetuosity.” I have no design 
to turn a grave subject into ridicule. T am engaged in exposing 
gross folly. Thomson’s universal menstruum or remedy is 
heat, applied in the two-fold novel practice of lobelia and 
steam. Dr. Thomson has put forth one single agent, which is, 
and sustains the principle of life — heat. But what he means 
by heat, he does not seem to understand himself, and, of course, 
I, that do not understand him, cannot tell you. This I un- 
derstand, at least — Thomson has started with, and main- 
tained throughout his book, a deliberate design to slander 
the whole medical world. “The regular physisians” are 
charged with trying “how much” poison “a patient can bear 
without producing death.” The charge is too malicious and 
preposterous to need comment. Y* r ith great self-complacency 
he talks of the “learned doctors,” and describes them, al- 
though “learned,” as ignorant of the plainest principles of 
their science. The “learned doctors” bleeding is against the 
constitution and life of the patient. The learned counsel for 
the defendant says, as an excuse for his slanders, Thomson 
has been put to great trouble and expense, causelessly, by 
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certain of the members of the medical faculty — if it were 
true, it affords no excuse for the indiscriminate slanders 
which he deals out against the whole body — it is no excuse 
for slanders at all. Let gentlemen recollect the trial, read to 
the Court of this same Thomson, from the Massachusetts Re- 
ports — let them read it carefully, and they cannot come from 
an examination of it without feelings of detestation and hor- 
ror, for the contemptible discoverer of medicines, which, in 
his low cant, he terms ram-cat, m ll-mif-grizzli , and of such 
stuff as “will go down, presently, and unscrew his naval!” 
I am not, strange as it may seem, coining names in contempt, 
but repeat what the witnesses on oath say, were the names 
given to his medicines by Thomson himself. Thomson must 
be exceedingly ignorant of botany — in his description of the 
plant from which he manufactures his nerve powder, lie says, 
“There are four speeies of this valuable vegetable, one male, 
and three females,” etc. “The male is called yellow limbil.” 
etc. “The female kinds are distinguished by the color of the 
blossoms, which are red, red and white, and white.” etc. Was 
such a thing ever known, that in four “species” there was 
but one male, and that one of a different color from the three 
females, who have distinct colors, and yet the “four species” 
preserve their distinguishing characteristics of color, and are 
propagated by “one male.” Truly, l>r. Thomson is a sur- 
prisingly great discoverer! He is as much in advance of the 
rest of the world in the knowledge of the science of botany 
(for he distinguishes the sexes of plants by the* color of the 
blossoms'! as he is in the* science of medicine! 

An argument has been forced out by tin* defendant's coun- 
sel, to prove that the administration of the lobelia and steam, 
was in accordance with the ideas of the physicians — on the 
contrary, the physicians say. that they arc improper and dan- 
gerous remedies. Dr. CJeddings tells you. that the immediate 
effects arc, “to increase the circulation, and. conscfjucntly, 
to produce a greater flow of the blood to the heart and ar- 
teries”; and, if carried to a certain extent, Dr. Cole says, “it 
would not have a tendency to relieve congestion.” It is con- 
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tended on the part of the defense, that they cannot do harm, 
and that lobelia is perfectly innocent — it is so efficacious, that 
Mr. Sweeney calls it sampson. Such a name is usually given 
to indicate strength — I presume it is so in the present in- 
stance; and, the greater the strength, the greater the injury 
liable to its administration. The steam, as argued by the de- 
fendant’s counsel, is not, necessarily, small, because of the 
size of the aperture through which it enters the pipe — nor of 
the pipe, which is proved to be of the diameter of one inch, 
as is seen on the table of the counsel. The temperature of 
the steam does not depend upon the pipe — the smaller the 
pipe, the greater the degree of heat from the steam, because 
the greater the quantity of steam, the greater the power 
of resistance from the surrounding atmosphere. I was 
not present, and did not know its temperature and 
power of action, but have treated the subject on the 
gentlemen’s mathematical principles. This one thing is cer- 
tain — there were evidences of gross inattention and ignorance 
displayed in this part of the treatment. The force of steam 
was so great that one of the witnesses had to put his handker- 
chief next the pipe, before he could grasp it — and the dis- 
tance of the generator from the steam cot required great 
force of heat to propel it so far and to keep up such a high 
temperature. The physicians all say that it is their concur- 
rent opinion, the lobelia and steam administered in such ex- 
cess, were the cause of Hazel ip’s death. That they will pro- 
duce injurious tendencies — affecting the stomach, intestines, 
lungs, liver and brains — and give rise to congestion and in- 
flamations of their most important structures — because the 
increased circulation to the surface is produced by an in- 
creased circulation of the heat and arteries, and when over 
action by its continuation is produced, engorgements, etc., 
are the necessary consequences. ( A comparison was then in- 
stituted between the degree of credence to be paid to the 
character of the testimony, which went to show that the wit- 
nesses for the defense had not equal judgment with the phy- 
sicians in matters of fact respecting the tendency of the med- 
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icines administered — after which, the Attorney General sub- 
mitted the case to the decision of the jury.) 

THE CHARGE TO THE JURY. 

Judge Brice. Gentlemen of the Jury: This is certainly a 
case of much importance, not only to the public, but to tin* 
practitioners of medicine in general, as well as to the indi- 
vidual whose conduct is now the subject of investigation ; and 
as it is not one of ordinary occurrence, the jury will no doubt 
be rather gratified than otherwise in having the assistance of 
the Court in making up a correct verdict. 

We have had several occasions in the progress of this cause 
to state what we now think proper to repeat, that it is not 
your province to decide on the merits or demerit.; of the 
Thomsonian theory ami inode of practice, compared with 
others. Whether he has or has not made any valuable dis- 
covery in the science of medicine, as lie and his followers 
assert he has, must be referred to the discussion of the learned 
faculty and the test of experience; the province of the crim- 
inal code, which we are called on to administer, is confined 
to the investigation of human actions and motives only. Your 
inquiries, therefore, will be directed to what was the actual 
effect and operation of the medicines used on the person of 
the deceased as causes of his death, and the qualification of 
the prisoner to administer them, without regarding the par- 
ticular system or theory on which his practice is founded. 
It will depend upon your opinions on these subjects, whether 
the death of the patient shall be attributed to the prisoner as 
his misfortune or his fault — mistake* or a erime. 

To support the issue on behalf of the state, it must be 
proved to your entire satisfaction that the deceased came to 
his death by the means stated in the indictment. Tf you 
should be of opinion, that he did not, there is an end of the 
cause; the prisoner must be acquitted — but. if, on the con- 
trary, you shall be satisfied that the death was caused by the 
medicine used, and other treatment directed by the prisoner, 
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the latter will be criminally responsible for his agency, pro- 
vided you shall be satisfied from the evidence that he was 
either grossly ignorant of his profession, or was guilty of 
gross rashness and imprudence in the management of the case 
under his care. The first principle is adopted by the law to 
prevent ignorant persons from a presumptious tampering 
with human life, and the second to enforce the duty of dil- 
igence in the administration of the means of cure when once 
commenced. 

To avoid the imputation of gross ignorance, it is not neces- 
sary that the physician shall have pursued any prescribed 
course of study, or be attached to any particular system of 
medicine — nor is it material in the view of the criminal code 
whether he has been licensed by the faculty or not ; but it is 
incumbent on him, when required, to give satisfactory proof 
that he had, at least, what the law books term a general com- 
petency, and that he had acquired from study or practice 
and observation, such a degree of skill and experience in his 
profession as would warrant a discreet and conscientious man 
in believing himself competent to discharge the duties he had 
undertaken to perform. In deciding on this part of the case, 
the prisoner will be entitled to the benefit of the very respec- 
table testimony given of his skill and long experience, and 
of the success with which he and others have administered the 
same remedies which were used in the case under considera- 
tion. If you believe this testimony, we think he will be en- 
titled to an acquittal from the charge of gross ignorance. 

If the general competency of the prisoner is established to 
your satisfaction, the remaining inquiry will be as to the cor- 
rectness of the imputation of gross rashness and extreme in- 
discretion in the application of the means of cure adopted by 
him. 

This is certainly a grave charge, and if supported by the 
testimony, will justly consign the prisoner to infamy and 
punishment; but before you draw such a conclusion, it is 
proper for the Court to inform you that the fact ought to be 
sustained by such cogent and irresistible proof as will leave 
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no rational doubt on your minds of its truth ; for where there 
is a rational doubt, the rules of law, as well as the dictates of 
charity, prefer attributing the melancholy event to any other 
cause which is consistent with the prisoner’s innocence, rather 
than to that reckless and criminal indifference to human suf- 
fering, which is characterized by gross rashness and want of 
due care. Physicians are all deeply interested in the ques- 
tion of responsibility in eases of this kind; they are often 
obliged to exercise a discretion which to bystanders and un- 
skillful persons may appear rash and unfeeling, but which 
may, nevertheless, be dictated by the soundest judgment and 
the kindest feelings towards the patient, and an anxious de- 
sire to promote his recovery. To use the language of Lord 
Hale, 4 4 God forbid that a failure should subject the unfor- 
tunate practitioner to a criminal prosecution, when he has 
done the best he could to effect a cure/’ 

It will be for you, gentlemen, to apply these principles to 
the present case, according to your understanding of the tes- 
timony. 

To sum up the whole, the Court are of opinion, and so di- 
rect the jury, that if they shall find from the testimony that 
the prisoner was either grossly ignorant of his profession, or 
acted with improper rashness and want of due caution in the 
care of his patient, and shall also be of opinion that the death 
of the patient ensued from the causes assigned in the indict- 
ment, then they should find a verdict of guilty; but, if, on 
the contrary, the jury shall be of opinion, that the prisoner 
was possessed of reasonable competency in the line of his 
profession, and that he applied the remedies to the best of 
his judgment, and with an honest design, to effect a cure 
or prevent disease, lie is not guilty of tin* alleged crime, al- 
though the death was owing to the causes set forth in the 
indictment” 

TIIE VERDTCT. 

The Jury retired and returned in a short time with a ver- 
dict of Not Guilty . 



THE TRIAL OP CHARLES SPRAGUE FOR 
ROBBERY, BROOKLYN, NEW YORK, 1849. 

THE NARRATIVE. 

One morning in the summer of 1849, a young girl was going 
to her daily work, when she was seized by a man who threw 
her down, pulled off one of her shoes and ran off with it. He 
was on the way to his daily labor also, and when he reached 
the printing office, after hanging his overcoat on a nail, he 
quietly took his place at his case and began setting type as 
usual. When the story reached the office, and he was asked 
where the shoe was, he replied that it was in the pocket of 
his overcoat, where it was found. Tried for robbery, his 
father, a Congregational clergyman, told to the jury a strange 
story of how he was always peculiar in his ways, the result of 
several falls when a boy, how he was too backward to ever pre- 
pare for college and how for years he had the habit of stealing 
women’s shoes whenever and wherever he could lay his hands 
on them. Two physicians testified that this was a form of 
insanity, and the jury acquitted him on this ground. 

THE TRIAL. 1 2 

In the Court of Oyer and Tcrminor for Kings County (Brook- 
lyn), New York, October, 1849. 

Mr. Justice Morse, Presiding. 

The prisoner, Charles Sprague , had been heretofore in- 
dicted for robbery, alleged to have taken place on August 18 
last. He pleaded Not Guilty. 

1 Bibliography. * “Reports of the Decisions in Criminal Cases 
made at Term at Chambers and in the Courts of Oyer and Terminer 
of the State of New York. By Amasa J. Parker, LL. D., one of the 
Justices of the Supreme Court. In 6 Vols. Albany and New York. 
Gould, Banks & Co. 1855.” 

2 See p. 92. 88 
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//. B . Duryea* District Attorney, for the People. 
J. Dikeman 4 and -4. J. Spooner * for the Prisoner. 

THE EVIDENCE. 


Sarah Watson . I am the com- 
plainant in this case. About 
eight on the morning of Au- 
gust 18th, last, I was walking 
along Pearl street in Brooklyn. 
Heard some person behind me; 
looked round and saw prisoner, 
who immediately seized me, 
threw me down, took a shoe 
from one of my feet, and ran 
away. I was wearing a gold 
chain, but it could not be seen 
by him. There was a man near 
by, whom 1 did not know. He 
hallooed at prisoner, and gave 
chase to him. The prisoner, how- 
ever, outran him and escaped. 

The shoe produced is the one 
1 wore and which prisoner took 
from my foot. 


James Smith . Ain a printer 
and one of the proprietors of 
the Long Island Star newspaper. 
Prisoner was employed by me 
ns a journeyman printer. lte- 
member the morning of August 
18th. Prisoner arrived at the 
oflice that morning at the usual 
time, hung up his overcoat and 
went to work as usual. About 
ten o’clock we learned of the 
outrage on Miss Watson, and 
that Sprague was the man, and 
so I asked him where the shoe 
was. He answered at once: 
“It’s in in v overcoat pocket.’’ 
We searched and found it there. 
The shoe produced is the one. 
Prisoner made no attempt to 
conceal or to explain anything. 


Mr. Diknnan. The prisoner is certainly guilty if lie is 
sane, and we shall simply endeavor to prove that, as to the 
offense charged he was not and is not in his right mind and 
is therefore not punishable for the act. 


THE DEFENSE. 


Tter. Isaac .V. Sprapuc. Am 
a Congregational minister and 
the father of Charles, the pris- 
oner. He is twenty-five years 
of age; he has generally resided 
at home, but he spent a year 
with a brother at Hartford, 
Conn., where he went about 


four years ago; since his return 
from Hartford lie has lived at 
home. He is married, and with 
his wife was living at mv house 
at the time of the assault upon 
Miss Watson; Charles has at 
different times received wounds 
and bruises upon the head; 


* Dtjryea, Harm ANVS B. Born 1815, Newtown, N. V. District 
Attorney Queens Co., 1847. Member New York Assembly, 1857. 
Served in the Civil War. 

4 See p. 92. 

« Spooner. Ali>ex Jeremiah. (1810-1881.) Born Sag Harbor, 
N. Y. Although a lawyer, he is best known as a historian. He 
founded the Long Island Historical Society, in 1863, collected a 
large library, and "wrote much on historical topics. 
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when quite young he was struck 
with a hoe near the crown of the 
head, producing an open wound, 
which after some time closed 
and healed up ; when about 
twelve years old he fell from a 
cherry tree, striking upon his 
head. I moved with my family 
to Hartford in 1837 and soon 
after Charles fell from the bal- 
cony of a second story, and was 
brought home insensible; no im- 
mediate effect seemed to be pro- 
duced upon his mind by this ac- 
cident, but very soon after his 
conduct became strange. My 
own mother has been insane for 
eight years, and some time in an 
insane hospital; a brother of 
mother became insane and hung 
himself; two of her sisters were 
occasionally insane; my grand- 
mother, on my mother’s side, 
was also insane. Myself and wife 
have always known the mind of 
prisoner to be not as strong as 
the minds of our other children ; 
after the fall from the bal- 
cony he was more carefully 
watched and kept in, and some 
painful indications were devel- 
oped — as at times a remarkable 
prominence of the eye, and a 
dullness, which a] > pea red to in- 
crease, and a physician was con- 
sulted. We tried to educate him 
for college, but found it could 
not be done. Sometimes at 
home a shoe of some female 
member of the family would be 
missing, and when found would 
be wet and crumpled up; a girl, 
named Almira Godfrey, who was 
living in my family at the time, 
was at first suspected, but at 
length one of her shoes was 
missing, and when found was 
also wet and crumpled like the 
others. We then suspected 
Charley, and soon found it was 
he who took away the shoes. 


When a shoe was missing, it 
would be found sometimes un- 
der his pillow, sometimes be- 
tween the straw and feather bed, 
sometimes in his trunk, and 
sometimes in his pocket, gener- 
ally with clothes wound round 
the shoe, as if to conceal it. 
Charles, before his fall from the 
balcony, had been truthful, and 
of a frank and open demeanor, 
and willing to acknowledge the 
(ruth, though to his disadvan- 
tage, but when I spoke about the 
shoe, he would hang his head 
and say he did not know, but the 
shoe would be found somewhere 
secreted; when a shoe had been 
missed, and found under his pil- 
low, his mother would say to 
him, “Charley, another shoe 
gone;’’ to which he would re- 
ply, “I’m sure 1 didn’t do it;” 
his mother would say, “1 found 
it under your pillow;” then he 
would admit it. He seemed not 
to remember the fact. I pun- 
ished him for taking shoes, but 
I soon thought I could recognize 
Hie features of insanity in his 
conduct. Pains were taken to 
keep shoes out of his way, and 
they were put in drawers, and 
he would take them out of the 
drawers in the night. At times 
Charles had fullness of eyes, a 
vacancy of the eye was fre- 
quently apparent. We kept him 
in evenings, and away from ex- 
citing amusements. About the 
time of this assault he com- 
plained a good deal of head- 
ache. I sometimes sent Charles 
to the country. He was 
once away for about two years. 
His practice of taking and se- 
creting shoes has continued 
down to the present time, al- 
though it has intermitted. I 
went to board with prisoner last 
May. His wife would miss her 
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shoes occasionally, and they 
would be found where the pris- 
oner had secreted them. 

Cross-examined. 1 myself saw 
the wound from the hoe; did 
not see the wound caused by the 
prisoner's fall from the cherry 
tree, which took place in Ver- 
mont ; saw the wound occasioned 
by the fall from the balcony; 
soon after came the protruding 
and glass i ness of the eye; he was 
then between twelve and four- 
teen years old, and went to 
school; his moral sense seemed 
to be somewhat blunted; he was 
not as truthful as before. 

Thomas Syrayue. of Michi- 
gan (a brother of prisoner). 
Man/ E.. his wife, Julia .1. 
Hyde, a sister of prisoner's fa- 
ther, and Oliver Hyde . her hus- 
band, testified to the prisoner's 
habit, while living with them, to 
take ladies' shoes and secrete 
them. They also testified to the 
fact of the fail from the cherry 
tree in Vermont and to the in- 
sanity of the relations of the 
prisoner. 

Charles II. Xirhoh , M. IK 
From May, 1S47. to March, 
1S4D, was physician at the State 
Insane Asylum at Ftica. and in 
April, 1849, came to the asylum 


at Bloom ingdale, of which T 
have charge now. While at 
Ftica there were about eight 
hundred patients in the asylum, 
and about one hundred and fifty 
at Bloomingdale. From the tes- 
timony in the case, 1 am clearly 
of opinion that the prisoner was 
laboring under derangement of 
mind; the act charged appears 
to me to be an insane act ; it is 
not uncommon for monomaniacs 
to secrete, and to endeavor to 
escape; cases of strict monoma- 
nia are very rare, but do exist, 
and in such cases all conduct 
not affected by the peculiar de- 
lusion, may be perfectly rational. 
Cases of insane impulse are 
more frequent than those of 
monomania; acts done under in- 
sane impulse are more likely to 
be remembered than those done 
under the influence of monoma- 
nia. 

Theodore />. Mason % M. I). 
Insanity is the genus, monoma- 
nia a species, and the impulsive 
characteristic may be common 
to both general and partial in- 
sanity. Am of the opinion that 
the prisoner was partially in- 
sane. and that the act for which 
hr is on trial, was done from an 
insane impulse. 


The evidence being closed, the ease was submitted without 
argument. 

Mouse, *T. (to the jury). There is no (picstion made, 
that the prisoner bad done the act alleged in the indictment, 
and the only (ptestion for you to deride is whether the pris- 
oner at the time of the act done, was a responsible moral agent. 
If at the time he did the act the prisoner was of sound mind, 
and capable of judging betwee n right and wrong, then he is 
guilty of the crime charged upon him, but if he was of un- 
sound mind, and acting under an impulse which at the time 
overthrew or obscured his knowledge, or capacity to judge 
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of right and wrong, then he was not capable of committing a 
crime, and must be pronounced not guilty. It seems quite 
unnecessary to go into any consideration of the question of 
general insanity, as the whole defense has been put upon the 
ground that the prisoner was partially insane, and that the 
peculiarity of his insanity consisted in what appears to the 
sane mind an objectless desire to possess himself of the shoes 
of females, and to hide and spoil them. Insanity, as a de- 
fense, is an affirmative matter, and in order to be allowed, 
must be proved beyond all reasonable doubt. If you are sat- 
isfied beyond reasonable doubt that the j>risoner did the act 
charged in the indictment under an insane impulse, being at 
the time incapable of knowing right from wrong, it will be 
your duty to return a verdict of not guilty; but if you are 
not satisfied of the prisoner’s insanity, it will be your duty 
to find a verdict of guilty. 

After a short absence, the Jury returned with a verdict of 
Not Guilty. 6 

6 Morse, Nathan Brewster. (1797-1886.) Born Canterbury, 
Conn. Studied law at Killingly, Conn. Admitted to Connecticut 
Bar. Moved to Brooklyn, N. Y., 1825. District Attorney Kings 
Co., 1830-1833, 1830-1847. County Judge, 1833-1838. Justice 
Supreme Court, 1847. Sat on Court of Appeals, 1853. Presi- 
dent Fulton Ferry Co., Brooklyn. 

Dikeman, John. (1795-1879.) Born Hempstead, L. I. 
Studied law (Brooklyn) under Judge Radcliffe. ' Principal of the 
first public school in Brooklyn. Clerk of Village, 1821. First 
Judge Court of Common Pleas, Kings Co., 1830. Member of As- 
sembly, 1836. County Judge, Kings Co., 1863-1867. 



THE TRIAL OF PROFESSOR JOHN W. WEB- 
STER, FOR THE MURDER OF DR. GEORGE 
PARKMAN, BOSTON. MASSACHUSETTS, 

1850. 

THE NARRATIVE. 

Oil Friday, November 2.‘1, 1840. Dr. George Parkman, one 
of the most prominent physicians of the City of Host on, a man 
of wealth ami the owner of much real estate in the city, mys- 
teriously disappeared. He had left his home about noon, stilt- 
ing that he had an appointment to keep at half past two with 
a gentleman who hail called at his house that morning, and 
about one o’clock he entered a grocery store near his resi- 
dence, purchased some articles there, which he ordered to be 
sent home, and asked permission to leave for a few minutes 
a small paper bag containing a head of lettuce. 1 A little 
while later he was seen entering the .Medical Building of Har- 
vard College." Being very methodical in his habits, when he 
did not return home that night his family suspected foul play, 
particularly as he was the owner of numerous tenement houses 
and was a rather hard landlord. Notices were published in 
the city papers, handbills were circulated and the police on 
Saturday began a systematic search. The river was dredged 
and the houses of his tenants were thoroughly examined, and 
the Medical College was given a rather cursory search. 3 

On Sunday afternoon. Dr. John W. Webster called at the 
house of Rev. Francis Parkman, a brother of the missing man, 
and told him that lie was the person who had made the ap- 
pointment with Dr. Parkman on the Friday morning; and 
that he had come to his office about two o’clock. * 

1 Paul Holla ml, post, p. 122. 

2 Fisher A. Hos worth, post, p. 178. 

3 Charles M. Kingsley, post, p. 114; Francis Tnkey, post, p. 119. 

4 Rev. Francis Parkman. post , p. 102. 
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Dr. Webster 4 * was Professor of Chemistry in Harvard Col- 
lege, and delivered lectures and had his office and laboratory 
in the Medical Building. He stood high in the social and pro- 
fessional world, and his family and the Parkmans w r ere on 
terms of considerable intimacy. But Professor Webster’s sal- 
ary was not large; he had a family of grown up daughters; 
his position rendered it necessary for him to keep up a rather 
expensive style of living and he was deeply in debt. In his 
needs he had applied to Dr. Parkman, who had loaned him a 
a good deal of money and had taken a mortgage not only upon 
his household goods, but upon a valuable collection of min- 
erals which he owned/' 

Professor Webster, being the last person who had seen Dr. 
Parkman alive, was of course asked to tell all he knew on the 
subject. He stated that Dr. Parkman called on him to col- 
lect a sum of money which he had borrowed from him and 
which he had told him in the morning he was ready to pay 
that day; that he paid him the money; that Dr. Parkman re- 
turned him his note, promised to cancel the mortgage and then 
left in a great hurry and that lie had never seen him since/ 1 The 
money, he said, was the proceeds of the sale of tickets to his 
lectures which he had received that day. Professor Webster’s 
standing in the community was so high that his account was 
implicitly received, and when as a matter of form the police 
decided to search all the rooms of the Medical College, an 
apology was made to him for the intrusion. 

Ia Dr. John White Webster was horn in Boston. May 20, 179'». He 
was Professor of Chemistry at Harvard from 1824 to 1850, and 
author of several scientific and literary works. One reporter thus de- 
scribes his appearance on the first day of the trial: “On taking his 
seat, Professor Webster smiled as he saluted several friends and ac- 
quaintances, to some of whom he nodded familiarly, and a stranger 
would have taken him for an ordinary spectator, lie wore spectacles, 
and sat with ease and dignified coni] insure in the dock, occasionally 
shaking hands with some of his friends. The countenance of the 
prisoner indicated to the physiognomist strong animal passion and 
animal temperament. The cheek bones are high, and the month, with 
compressed lips betray great resolution and firmness of character; 
the forehead is inclined to angular, rather low and partially retreat- 
ing; standing below the medium height and by no means a man of 
great muscular strength.” 

a Robt. G. Shaw, post. p. 117 

0 William Calhoun, post, p. 150; Geo. W. Trenholm, post, p. 151, 
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But there was one man who was not satisfied — Ephraim 
Littlefield, the janitor of the Medical Building. 7 * * * lie had 
noticed that for several days the doors of Dr. Webster’s office 
and laboratory had been locked, which was very unusual ; that 
the professor had been at work there on Saturday (which 
was a holiday) and oil Sunday and Monday, which was quite 
contrary to his custom; that when he knocked at the door the 
professor would not lot him in and that the furnace was very 
hot during all this time and that there were peculiar spots 
on the stairs to the cellar and on its walls, lie told his wife 
of his suspicions and she aided him in making a search on 
his own account, watching at the window to notify her hus- 
band if the professor should return to his office. The janitor 
soon became convinced that all was not right and made known 
his suspicions to Dr. Parkman 's family, whereupon a second 
and thorough search was made of the cellar and Professor 
Webster's apartments in the Medical Building. This time 
there was discovered in tin* ashes of the furnace, which had 
now cooled down, a human skull and a set of artificial teeth; 
in a private closet of the professor's was found part of a 
human leg and in a tea chest hidden in the cellar another leg 
and the upper part of a man's body. s Surgeons who put 
tile remains together reported that they were those of a man 
about the height of Dr. Parkman: 1 ' that tin* dismemberment 
must have been done by one having a knowledge of anatomy 
and the Professor of Anatomy declared that tiny were not 
part of any subject- that had been used in the college for the 
purposes of dissection. 1 " And finally the dentist who had 
made a full set of false teeth for Dr. Parkman identified the 
set found in the furnace as his, and he produced the model 
which fitted the plate exactly. 11 Professor Webster was at 
once arrested and accused of being the murderer, but he boldly 
declared bis innocence and charged that he was the victim 
of a conspiracy. 

The trial took place before ('hud’ dust ice Shaw and three* 

7 Ephraim Littlefield, past. p. ld.J. 

* I >erasl ns Clapp, post, p. loti. 

Woodbridge Strong, post, p. 12f»; Charles T. JacIcMiu. post, p. 
128 . 

ln Frederick S. Ainsworth, post, j>. 12/. 

11 Nathan ('. Keep, post , p. 120. 
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associate Judges of the Supreme Court. The evidence of 
the surgeons and dentist sufficiently proved that the body 
found in the College Building was that of Dr. Parkman. And 
to prove that Professor Webster was the murderer the prose- 
cution established a number of facts: (1) Dr. Parkman had 
called on Professor Webster four days before the fatal day 
and had abused his debtor for his delay in paying his debt. 12 
(2) Professor Webster had sold the minerals which he had 
mortgaged to the doctor to another person and had been paid 
the consideration; the doctor had discovered the fraud and 
was threatening to prosecute the professor for the crime and 
have him removed from the faculty. in (3) The professor had 
deposited the money received for the lecture tickets in his 
bank. 14 (4) His action for several days in keeping the room 
in the building locked and refusing to allow even the janitor 
to enter. 16 (5) His endeavors to dissuade the officers making 
the search from going into the room where part of the re- 
mains were found. 10 (6) Some of the remains were tied with 
twine which was proved to have been purchased by him about 
the day of the murder. (7) Spots of blood were found on 
the clothes he wore in the laboratory on the days immediately 
after the murder. 

While the search was being made for Dr. Parkman the City 
Marshal, of Boston received three anonymous letters. One 
that seemed to be written by an illiterate person suggested 
that a search be made on “brooklynt Heights, ’ ’ the second 
stated that Dr. Parkman had gone to sea on the ship “Her- 
culian,” and the third, which was signed “Civis,” declared 
that the missing man had been seen in Cambridge several days 
after the remains were discovered. 17 But the handwriting ex- 
perts swore positively that all three letters were written by 
Professor Webster. 1 * 

The defense produced a host of witnesses, — the leaders in 
society, literature, science and affairs in the Boston world, — 

12 Ephraim Littlefield, post. p. 133. 

13 Robt. G. Slmw, post, p. 118. 

14 John B. Dana, post, p. 1(51. 

15 Ephraim Littlefield," post, p. 133. 

16 Derastus Clapp, post, p. 152. 

17 Francis Tukey, post, p. 173. 

1S N. H. Gould, post, p. 178; George C. Smith, post, p. 178. 
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who testified to the previous good character of Dr. Webster, 
and several persons swore that they had met Dr. Parkman 
on the street, after the time at which the prisoner claimed he 
had left the Medical Building. But the jury was not long in 
finding a verdict of guilty and he was sentenced by the Chief 
Justice to be hanged. 

Professor Webster continued to maintain his innocence and 
in a petition to the (inventor declared in the most solemn 
terms that he was the victim of a foul conspiracy. Finding 
this of no avail, he made a confession to his clergyman, in 
which he stated that in a dispute over the debt in his office 
that afternoon and exasperated by the threats of his creditor 
to send him to jail and drive him from the college and from 
society, lie had struck him over the head with a stick of wood, 
and then finding that he had killed him, had been afraid to 
tell the truth, but had tried to conceal the whole matter by 
getting rid of the body. But as there was no proof that this 
story was true other than his own word, and as he had lied 
about everything relating to the ease for months, the Gover- 
nor refused to interfere and he was hanged. 

THK TRIAL . 11 

In the Supreme Judicial Court of Massachusetts, Boston , 

March , 3850. 

1 1 ON. Lem TEI. Siiaw, 10 Chi * f Justin . 

Samuel S. Wilde, 21 

Charles A. Dewky,-- 

Ttierox Metcalf. 23 

, January X(>. 

On this day the Grand Jury for tin* County of Suffolk re- 
turned into the Municipal Court of the City of Boston an in- 
dictment against John W. Webster for the murder on Novem- 

10 Tiihliooraphff. '"Report of the case of J«»lm W. Webster, 
Master of Arts and Doctor of Medieine of Harvard Pniversify; 
member of the Massachusetts Medical Society, of the American 
Academy of:‘ Arts and Sciences, of the London Geological Society, 
and of the St. Petersburg Mineralngieal Society; and Krving Pro- 
fessor of Chemistry and Mineralogy in Harvard Cniversity; In- 
dicted for the murder of George Parkman. Master of Arts of Ilar- 


j* Assaciatt Just lets. 
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ber 23, 1849, of George Parkman. In the first count the mur- 
der was charged to have been committed with a knife, in the 
second count with a hammer, in the third and fourth counts 
with 4 ‘some means, instruments and weapons to the jury un- 
known.’ ’ On the same day the indictment was ordered trans- 

vard University, Doctor of Medicine of the University of Aberdeen, 
and member of the Massachusetts Medical Society, before the 
Supreme Judicial Court of Massachusetts; including the hearing on 
the petition for a writ of error, the prisoner’s confessional state- 
ments and application for a commutation of sentence, and an ap- 
pendix containing several interesting matters never before published. 
By George Bernis, Esq., one of the counsel in the case. Boston: 
Charles C. Little and James Brown. 1850.” This is the ofTicial 
report. It is illustrated with plans and maps, and has for its fron- 
tispiece an engraving of the medical building in which the murder 
was committed. 

•“Trial of Prof. John W. Webster for the murder of Dr. George 
Parkman. As reported for and published in the Boston Daily 
Times. Supreme Judicial Court of Massachusetts, sitting in Bos- 
ton, composed of Chief Justice Shaw, and Associate Justices Met- 
calfe and Wilde. Boston: Published by Roberts & Garfield, No. 3 
State Street, 1850.” 

•“The Parkman Murder. Trial of Prof. John W. Webster, for 
Murder of Dr. George Parkman, November 23, 1840, before the 
Supreme Judicial Court, in the City of Boston. With Numerous 
Accurate Illustrations. Boston: Printed at The Daily Mail Office, 
14 and 16 State Street.” 

•“Illegality of the Trial of John W. Webster. By Lysander 
Spooner. Boston : Bela Marsh, 25 C ornhill. 1850.” 

•“A Review of the Webster Case by a Member of the New York 
Bar. ‘In civil cases, it is sufficient if the evidence on the whole 
agrees with and supports the hypothesis which it is adduced to 
prove; but in criminal cases, it must exclude every other hypothesis 
but that of the guilt of the party’ — Greenleaf on Evidence, Sec. 13, 
et seq. New York: J. S. Redfield, Clinton Hall. Redding & Co., 
8 State Street, Boston. W. B. Zieber, Philadelphia. 1850.” 

•“The Trial of Prof. John W. Webster, indicted for the murder of 
Dr. George Parkman, at the Medical College (North Grove Street), 
on the 23d of November, 1840. Supreme Judicial Court. Reported 
for the Boston Journal. Boston : Redding & Companv, 8 State 
Street. 1850.” 

•“Trial of Professor John W. Webster, for the murder of Doctor 
George Parkman. Reported exclusively for the N. Y. Daily Globe. 
New York: Stringer & Townsend, 222 Broadway. Printed at the 
Globe Office, 1850.” 

•“Report of the Trial of Prof. John W. Webster, indicted for the 
murder of Dr. George Parkman before the Supreme Judicial Court 
of Massachusetts, Holden at Boston, on Tuesday, March 19, 1850. 
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mitted to the Supreme Judicial Court and on January 30 it 
was filed in that court. On February 9 the prisoner was ar- 
raigned before Mr. Justice Fletcher 24 and pleaded Not Guilty . 

March 19. 

This being the day set for the trial, the Judges entered at 
nine o'clock and took their seats upon the bench.-' 

John H. Clifford Attorney General, and George Ih mis,-* 
for the Commonwealth. 

Pliny Merrick 28 and Edward I). Saltier,-" for the Prisoner. 

The Clerk called the names of the sixty jurors summoned, 

Phonographic* report, by I)r. James \Y. Stone. Boston: Phillips, 
Sampson & Company. 110 Washington Street. lSfiO." 

•“Trial of John NY. Webster for the murder of Dr. George Park- 
man. By a member of the New York Bar. New York: Cock r<> ft 
& Co. ]S79.* ? This is a reprint of the Bonus report with notes on 
the questions of circumstantial evidence and the corpus drin ii. The 
maps and plans of the original edition are reproduced, but the fron- 
tispiece is a portrait of Dr. Webster, and on page 70 is a peculiar 
portrait of Dr. Parkman. 

•“Report of the Case of John W. Webster, indicted for mur- 
der of George Parkman. By George Beniis. Ksq. Detroit Collector 
Publishing Co. 1897.’* This is a rather recent report of the Beniis 
report, but it lacks its plans and illustrations. 

211 See 1 Am. St. Tr. *14:1. 

21 Wim»e, Samvel. ( 1 771 -1S.VO Born Taunton, Mas Gradu- 
ated Dartmouth College. 1789. Studied law with David L. Barnes; 
afterwards C. S. District Judge of Rhode Island. Began practice 
at Waldoboroitgh, Maine; continued at Warren and Ylallowell, Maine, 
and other places. Justice of the Supreme Judicial Court of Mass., 
lSl.VISoO. Member of Hartford Convention, and twice Presiden- 
tial Klector. Member of Convention of 1*20. 

22 Dewey, Charles Avlvstvs. (179.*MS(i9.) Born Williams- 
town. Mass. Cnited States District Attorney, 1 S.»0-1S.'I7. Judge 
Supreme Court Massachusetts, 1SJ7-1S6(>. 

2:i Metcalf, Thkrox. ( 1 7S4-1 S7.Y. I Author of Law of Contracts 
and Reporter of Massachusetts Decisions, 1K40-1H49. A .jurist of 
high repute and n judge of the Supreme Court, 1S49-1 H6f>. 

21 Fletcher. Richarp. ( 17SS-1 si it*. ) Born Cavendish, N’t. Mem- 
ber Massachusetts Legislature. Congressman, 18.' 17. Judge Supreme 
Court Massachusetts. 1848-187)3. 

2B By statute a capital trial in Massachusetts is required to be held 
before three or more of the Justices of the Supreme Judicial Court. 

2 ® Clifford, John- Henry. (1*09-1879.) Born Providence, R. 1. 
Member Massachusetts legislature. 1837). Attorney General Mas- 
sachusetts, 1849-1 87)8. Governor of State, 18 53. President State 
Senate. 1862. 

27 Bemis j George. (1816-1878.) Born Watertown, Mass. Grad- 
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and seven men were set aside for having formed or expressed 
an opinion ; three for having opinions against capital punish- 
ment. Fourteen were peremptorily challenged by the pris- 
oner. 

The following jurors were selected: Robert J. Byram 
(locksmith), Foreman; Thomas Barrett (printer), John Bor- 
rowscale (slater), James Crosby (clerk), John E. Davenport 
(painter), Albert Day (merchant), Joseph Eustis (mer- 
chant), Daniel T. Fuller (wheelwright), Benjamin H. Greene 
(bookseller), Arnold Hayward (carpenter), Frederick A. 
Henderson (furnisher), Stephen A. Stackpole (clerk ). 30 

uated Harvard, 1835. LL. B. (Harvard), 1839. Had obtained a 
large practice when in 1858 he was threatened with consumption. 
Most of the rest of his life was spent in Italy and the South of 
France, where he made a study of the Law of Nations. During and 
after the Civil War he published four able pamphlets: “Precedents 
of American Neutrality, in Reply to the Speech of Sir Roundell 
Palmer, Attorney-General of England, in the British House of Com- 
mons, May 13, 1864,” “Hasty Recognition of Rebel Belligerency, and 
Our Right to Complain of It,” “American Neutrality: Its Honor- 
able Past, Its Expedient Future,” and “Mr. Reverdy Johnson: The 
Alabama Negotiations.” He was a leading member of the Massa- 
chusetts Historical Society and the American Academy of Arts and 
Sciences to both of which he made a handsome bequest. His will 
also contained a gift to the Boston Athenaeum, a provision for the 
purchase of Story’s statute of President Quincy for Harvard Col- 
lege, and an endowment of a professorship of International Law in 
Harvard Law School. He died at Nice. 

28 Merrick, Pliny. (1794-1867.) Born Brookfield, Mass. Mem- 
ber State Legislature, 1827. Judge Common Pleas, 1843. Judge 
Municipal Court, 1844. State Senator, 1850. Judge Supreme 
Court, 1853-1864. 

29 Sohier, Edward Dexter. (1810-1888.) Graduated Harvard, 
1829. Admitted to bar, 1832. He studied law with his father, Wil- 
liam Davis Sohier. For many years he was one of the successful 
and conspicuous loaders of the bar in his practice before the Old 
Court of Common Pleas. As a jury lawyer he had “few equals and 
no superior.” 

80 Mr. Greeiie (the ninth juror), when asked on his examination 
as to his opinion, said he was opposed to capital punishment; but 
did not think that his opinion would interfere with his doing his 
duty as a juror: — as a legislator, he should be in favor of altering 
the law, but lie believed he could execute it as a juror, as it was. 

The Chief Justice said that the state of his opinion was a matter 
which he must decide for himself; that, as he had stated it, the 
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The Clerk . John W. Webster: Hold up vour right hand. 
Gentlemen of the Jury: Hearken to an indictment found 
against the prisoner at the bar by the grand inquest for the 
body of this county. To this indictment, gentlemen of the 
jury, the prisoner at the bar lias pleaded Not Guilty: and 
for trial has put himself upon the country; which country 
you are. You are now sworn to try the issue. If he is guilty, 
you will say so; if he is not guilty, you will say so, and no 
more. Good men and true! stand together and hearken to 
your evidence! 


Tin: ATTORN KY-r.KNKRAl/s OIT.NINO. 

-1/r. Clifford. Gentlemen of the Jury: In entering upon 
our respective duties in a case so important, I do not design 
to dwell on the considerations which will naturally suggest 
themselves for our guidance, least of all that we should keep 
ourselves free from all excitement which is naturally abroad 
in the public mind. We are met here in the Tempi** of Jus- 
tice, to investigate the simple truth, and we should do it just 
as in any ordinary cause without regard to consequences. We 
are here to perform solemn duties, laborious and important, 
to til** country and to the prisoner. This should be enough 
for us to know. .All we can expect to do is to bring the cause 
to a just decision. 

The Grand Jury, on their oaths, have found an indictment 
against Dr. John W. Webster for tie* murder of Dr. George 

<\mrt did not consider him disqualified. Mr. Greene, after some 
hesitation, took t lie* oath. 

After the other jurors had been sworn, ami when the name of Mr. 
Greene was called to take his seat upon the panel, lie stated to the 
<\»urt that he thought it inconsistent for him to serve as a juror, 
holding the opinions he did, and should prefer being let oft. The 
Chief Justice remarked that it was a quest ion lor him to deride, 
whether Jiis opinions would prevent him giving an unbiased verdict. 
Mr. Greene replied that lie thought lie could give an unbiased judg- 
ment; yet he had a sympathy for the prisoner and his family, and 
feared that his opinions in relation to capital punishment might in- 
fluence others of the jury. The Court ruled that his case did not 
come within the statute, and lie was not excused. 
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Parkman. Your duty is simply to hear the evidence, what 
the prisoner has to say, and what the Court may have to in- 
struct you as to the law and evidence, and say whether the 
charge is sustained. 

As to my own duties in the case, I will say that it is a too 
common idea in regard to a prosecuting officer, that he is to 
press a trial with all his zeal and power to produce a con- 
viction. I repudiate and disown the idea. I would not hold 
the office I do under it. I conceive that I am here to repre- 
sent the commonwealth, and see that the facts going to sus- 
tain her interests under law are duly presented. With this 
view, I shall confine myself to a simple statement of the evi- 
dence, and not pre-occupy your minds with any comments of 
my own. I shall, in fact, content myself with a mere outline 
of the evidence in possession of the government, going to es- 
tablish two propositions: 

1. That Dr. George Parkman was niurdeied. 

2. That the deed was done by Dr. John W. Webster. 

First, Dr. Parkman, as we shall be able to show, was alive 
and in good health on Friday, *the twenty-third day of Novem- 
ber, 1849, and till ten minutes before two o'clock p. m. of that 
Friday, when he was seen to enter the Medical College in 
North Grove street, and that lie was not seen alive after that 
time. We shall show that he was a remarkably punctual man, 
and particularly careful to be present punctually at his meal 
— that he always apprised his family when he was going to 
be absent — that he had a sick daughter to whom he was ten- 
derly attached, and whom he w r as most sedulously attending 
upon. For the benefit of this daughter he purchased some 
lettuce, at that season a rare plant. This lettuce he ordered 
left for himself, probably intending himself to carry it home, 
while he purchased other articles at the same provision store, 
and ordered them sent home. But he did not return to that 
store, or to his family. His family, knowing his habits, soon 
became alarmed, but no public movement was made till the 
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next morning. Notices were then put into the evening papers 
of Saturday, stating the fact of his disappearance. 

Rumors were immediately rite of Dr. Turkman having boon 
seen in various parts of the city and vicinity. These rumors 
were immediately traced to their sources, and proved entirely 
unfounded. One of these rumors was that Dr. Parkman had 
been seen in Washington street, as late as five o'clock on Fri- 
day, and the friends of that gentleman put so much confi- 
dence in it as to mention it in the advertisement. But it 
proved on further search to be entirely unfounded. The same 
was the fate of all other rumors, the whole police of the city 
was employed in the search, aided by munificent rewards, 
and every rumor of the existence of Dr. Parkman after the 
hour mentioned — ten minutes before two o’clock on Friday. 
November 213 — turned out to bi* unfounded, either as to time 
or identity. 

In the course of Sunday, Dr. Parkmau’s friends first learned 
from Dr. Webster himself that he had been in his company 
on Friday, between the hours of one and two o'clock. On 
this fact I shall have occasion to remark in another connection. 

The poliee has followed nut every rumor of the existence 
of Dr. Parkman, from that time to this, and I shall call your 
attention to the fact that no person had yet stated that Dr. 
Parkman had been seen and conversed with after he was seen 
to enter the Medical College at the time before stated. No 
pains or expense were spared in the seareh. Large portions 
of the river were dredged. On Monday and Tuesday, the 
Medical College was subjected to a search, but it was a merely 
formal one, no suspicion having at that time attached to Dr. 
Webster. 

On the thirtieth of November there were found in a privy 
vault belonging to the Medical College, the lower parts of it 
body, answering in general appearance to the hotly of Dr. 
Parkman, consisting of tin* pelvis, with the right leg down 
to the knee, with a number of towels. On the evening after 
were found in Dr. Webster’s furnace, fused in with clay and 
cinders, certain bones, a certain quantity of gold, and a block 
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of mineral teeth. On Saturday, were found in a remote part 
of the laboratory, in a tea-chest, packed in with tan bark and 
covered with minerals, a thorax, the left thigh to the knee, 
a hunting knife and a piece of twine around the bone of the 
thigh. 

These bones and remains were all put in the possession of 
scientific men, and found to correspond with the body of Dr. 
Parkman, and not to be in any point dissimilar. There were 
missing the head, arms, and, of course, the hands, both feet, 
and the right leg, from knee to ankle. In appearance the re- 
mains corresponded to the form and age of Dr. Parkman, 
which was sixty years, and to the height, which was five feet 
ten inches and a half. Allowing a proper proportion for the 
parts lost, the parts found corresponded exactly with the 
height of Dr. Parkman, as proved by his passport. The wit- 
nesses will explain how they came to the conclusion as to the 
height. 

Of the bones found in the furnace, it is a remarkable fact 
that not a fragment duplicates the parts found in the privy 
or the tea-chest, which shows that, unless there be a miracle 
in the case, they must have been parts of the same body. We 
shall also submit some evidence going to show that the bones 
found in the furnace had been fractured before they were put 
into the fire; that the block of mineral teeth had rested low 
in the grate, when it took the cold air, and was not therefore 
destroyed. Dr. Keep will identify these teeth as a set which 
he made for Dr. Parkman but a little while before. He knew 
them so well that he could not have failed to recognize them 
had he met them in Africa. Dr. Keep also produced a mold, 
which will be shown you, which corresponds exactly with the 
fractured jaw which was found in the furnace. It will appear 
that the mineral teeth must have been put into the furnace 
with the head. And you will be shown the fractured lower 
jaw of that head, which exactly corresponds to the mold from 
which the teeth were made. This is the evidence so far as the 
Medical College is concerned. 

It should, however, be remarked that the thorax showed a 
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perforation in the region of the heart, some instrument having 
glanced from one of the ribs and penetrated in the direction 
of the heart. To these remains there had been an application 
of strong alkalis, but no injection of the veins with any pre- 
servative fluid, as is done for automical purposes. This shows 
that it could not have been a part of a subject of dissection. 
And for another reason it could not have been, for all such 
subjects were strictly accounted for. It will also be shown 
that the parts of the body had been separated by some per- 
son who had a certain amount of anatomical skill. 

We come now to the inquiry, was Dr. Parkman murdered 
by the prisoner? This inquiry will lead us back to the eon 
sideration of facts long prior to the disappearance of Dr. 
Parkman. We shall offer evidence to show the* relation ex- 
isting between the prisoner and Dr. Parkman, and there were 
pecuniary transactions between them which we shall notice. 
In 1S42, and ever since that period. Dr. Webster has been 
always embarrassed in his financial affairs, often reduced to 
great straits, so much so that at the time when these occur- 
rences which we are investigating took place, all the personal 
property which Dr. Webster had in the world was under the 
hand of Dr. Parkman. 

Dr. Parkman was a large property holder — was accustomed 
to making loans — and although a liberal man in his donations, 
was extremely exact in his business matters. Me loaned the 
prisoner, in 1842, the sum of four hundred dollars, and took 
his note. Things remained in this condition until 1847. when 
he (Dr. Parkman) made one of a number of gentlemen to 
lend Dr. Webster money enough to enable him to meet the 
pressing demands of his creditors; in connection with this 
transaction, Dr. Parkman took from the prisoner a mortgage 
of his personal property, including his household furniture, 
and cabinet of minerals. This mortgage served also to secure 
the balance due to him on tin* four hundred dollars he had lent 
in 1842, that balance being $4f>6.27. Such was the relation of 
Dr. Parkman and Dr. Webster, when Dr. Parkman received 
information that the property mortgaged by Dr. Webster 
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had been sold to his (Dr. Parkman ’s) brother-in-law, Robert 
G. Shaw, while under mortgage to himself. 

Dr. Webster had made application to Robert G. Shaw, to 
raise money on loan, and offering's security these minerals, 
which were mortgaged already to Dr. Parkman, representing 
his necessity as being so urgent, that an officer had been about 
to enter his house and take his household property for debt. 
Mr. Shaw, having no knowledge of the above transactions 
with Dr. Parkman, had agreed to advance to Dr. Webster the 
sum of $1200, and he did advance it, as I believe, in different 
amounts. 

Dr. Parkman, learning of this conveyance of these min- 
erals by Dr. Webster to his brother-in-law, was of course 
highly incensed. He regarded it as an act of fraud on the 
part of the prisoner, and he determined to compel him to 
pay his debt. The evidence will satisfy you, gentlemen, that 
from this time he constantly pursued him as a creditor who 
felt that his confidence had been injured, and regarded him- 
self as fraudulently deceived. It will probably also prove to 
you, gentlemen, that Dr. Webster had obtained further and 
further delay from Dr. Parkman, under the promise to pay 
him when he had received the proceeds of the tickets for his 
lectures at the Medical College. 

Dr. Webster was a professor at Harvard College, and also 
a lecturer at the Medical College; the compensation for his 
services there, depended entirely, I understand (I may be 
mistaken), upon the sales of tickets. The professors of that 
institution (the Medical College) had made an arrangement 
with a very respectable person, Mr. Pettit, to act as their col- 
lector from the students. 

These lectures commenced this last season on the seven- 
teenth day of November. Dr. Parkman, as early and as 
promptly as the ninth of November, having in view the reso- 
lution which he had formed of compelling Dr. Webster to pay 
his debt, and having yet in his memory the fraudulent pro- 
ceedings of Dr. Webster, as before mentioned, calls upon him 
and insists upon the payment of his debt. Dr. Webster requests 
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him to wait further, under the pretext that he had not re- 
ceived the money for his tickets yet, and induced him, accord- 
ing to his own statement, to make a still further delay. 

It will appear, gentlemen, that when Dr. Webster did re- 
ceive the proceeds of his tickets he gave it to other purposes 
than the payment of Dr. Packmans debt, lie gave it for the 
payment of other debts due to his brother professors. Dr. 
Bigelow and others. Dr. Parkman still pursuing him and 
not satisfied with his explanations, on the twelfth of November 
calls on Mr. Pettit, the collecting agent, to ascertain himself 
in what condition Dr. Webster's affairs might be at that time, 
and what were the proceeds of the sale of Dr. Webster's 
tickets. 

lie calls again on Mr. Pettit on the fourteenth, and then, 
gentlemen, he threatens a trustee process; he then tells the 
collector that Dr. Webster is a dishonest and a dishonorable 
man. On the nineteenth of November, angry, doubtless, he 
calls upon Dr. Webster again and declares with great decision, 
almost angrily, that '‘something must be done about the pay- 
ment of that debt. On the next morning, the twentieth, Dr. 
Webster writes him a note, with reference to the same sub- 
ject. On the twenty-second (Thursday ), tin* day before his 
disappearance. Dr. Parkman rode out to Cambridge to see 
Dr. Webster. 

These, gentlemen, are tin* occurrences up to the morning 
of his disappearance. On that morning, the twenty-third of 
November, Dr. Webster called at the residence of Dr. Park- 
man and there made an appointment to meet him at his rooms 
at half past two o'clock to receive his pay there. He returns 
himself about nine o'clock that morning to the Medical Col- 
lege and there had an interview with Mr. Pettit, the collec- 
tor, who, in consequence of what Dr. Parkman had said, was 
anxious to get out of his hands all money that might have 
come into them belonging to Dr. Webster. Dr. Webster finds 
him that morning in the Medical College, and Mr. Pettit there 
pays him the sum of $90, which was the balance in his hands, 
and there informs him of Dr. Parkman s proceedings against 
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him, threatening a trustee process, etc. Dr. Webster then 
makes a reply to Mr. Pettit, that he will have no more trouble 
with Dr. Parkman, because he has settled with him. That 
$90, gentlemen, perhaps I may as well state in this connec- 
tion as any other, from the beginning to the end, Dr. Webster 
had held out to Dr. Parkman the expectation of receiving. 
But not one of the amounts which he received on account of 
these tickets would have began to pay Dr. Parkman. 

This $90 which he received on the morning of the day when 
he was to have had an interview with Dr. Parkman at the 
Medical College, was in his possession the next day, and by 
him deposited in the Charles River Bank. The check received 
from Mr. Pettit was deposited by Dr. Webster to his own 
credit in the Charles River Bank. 

I was about to remark that Dr. Webster's lecture days were 
Tuesday, Wednesday, Thursday and Friday. On Saturday 
and Monday there were no lectures. After the lecture on 
Friday there should have been no light or fire in his rooms. 
But it will appear in evidence that Dr. Webster was in his 
room late on Friday night, and likewise on Saturday and 
Sunday nights. The doors were* then fastened, though they 
were never known to be so before. The key of one of the 
doors was not left in its usual place. On Saturday, which 
was cleaning day, the janitor went into the professor’s back 
room, which is a room in the rear of his lecture room, to get 
into the laboratory, but Dr. Webster ordered him to go an- 
other way. 

I have already said, gentlemen, that Dr. Parkman ’s friends 
were making anxious search for him in that region of the city. 
On Saturday, that day, they had published his disappearance 
in five papers. It will appear that Dr. Webster took one of 
these five papers that contained the advertisements. 

It will also appear to you, gentlemen, and this is an impor- 
tant fact, that Dr. Webster’s relation to some of the members 
of Dr. Parkman ’s family, were somewhat peculiarly intimate. 
The first disclosure which Dr. Webster makes is an interview 
which took place between him and Dr. Francis Parkman on 
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the afternoon of Sunday. During that Saturday night, and 
during that Sunday morning, the Parkman family wen* in a 
state of great anxiety and distress. As late as three or four 
o’clock on the afternoon of Sunday, Dr. Webster made an 
intimation to Dr. Francis Parkman. the brother of Dr. George 
Parkman, that the latter had been with him on Friday, and 
the manner of making the intimation was very striking and 
made a deep impression on Dr. Francis Parkman at the time. 
Dr. Webster also stated to the friends of Dr. Parkman that 
the latter called on him between one and two o’clock, on Fri- 
day, to receive his money, and that on being paid, he 
seized it, and without leaving any evidence of the pay- 
ments, was about going. On being called, he took a 
pen, and drawing it across the signature, ran out, passing 
down two steps at a time, saying that he would set* that the 
bond was canceled. He said he had no recollection about the 
money paid, except that among the bills was one of one hun- 
dred dollars on the New England Hank. The statements 
which have been made by Dr. Webster to different persons on 
this subject, arc utterly inconsistent with each other, and show 
all his representations to ha\e been mere fable and fiction. 

You will have, further, to consider a variety of facts in 
regard to Dr. Webster’s conduct during the week. You will 
recollect that was Thanksgiving week. There were no lec- 
tures that week, and it was unusual to have fires then; and 
yet Dr. Webster was there, and had fires of a more intense 
heat than had been known before. We shall show you that, 
as early as Tuesday of that week, lie had purchased several 
large fish-hooks, which will be connected by the evidence, to 
a certain extent, with these remains; that on Friday he pur- 
chased three fish-hooks, with which a sort of grapple was 
made; that around the thigh bone in the tea-chest was a piece 
of twine of the same description as that attached to the 
grapple. 

I have already adverted to the conduct and deportment of 
the prisoner during the week — to the fact that his rooms wen* 
searched on Monday and Tuesday. Tin* evidence will show 
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that his rooms were passed through by certain police officers 
as early as Monday, in a formal manner, without suspicion; 
that on Tuesday, on being searched by Mr. Kingsley in con- 
nection with the police, certain things excited his suspicion. 
There was a bright fire in the furnace, and Dr. Webster 
seemed anxious to withdraw attention from the privy and 
furnace, calling their attention to other parts. 

On Monday, Dr. Webster gave directions to the express man 
to bring certain faggots from Cambridge to his laboratory, 
and the key not being in its usual place, or to be found, he left 
them on the outside of the door. It will be seen that Dr. Web- 
ster, during that week, was extremely anxious to have it ap- 
pear that Dr. Parkman had been seen going over to Cam- 
bridge. He even tried to induce a lady to say that she had 
seen Dr. Parkman going to Cambridge. lie also went to a 
mechanic who is very well known in Boston, on Friday, and 
ordered a large tin box, such as he had never ordered before, 
to be made strong, and in such a manner that he could solder 
it himself. As to the uses of this tin box, it will appear that 
he contradicted himself. There are other facts which go to 
show that in the progress of the events, mute nature has 
spoken out in this prisoner, true to herself. TIis ejaculations 
when not conscious of being observed, have a deep significance. 

On Thursday, on account of suspicions excited in the mind 
of Mr. Littlefield, the janitor, by Dr. Webster’s statement on 
Sunday, investigations were commenced in regard to the privy 
under Dr. Webster’s room. Littlefield pursued this investi- 
gation under direction of Drs. Bigelow and Jackson. He 
caused his wife to watch the approach of Dr. Webster, but 
not of any other professors. It is to be remembered that 
Littlefield was in a situation dependent upon the professors 
for his living, and particularly upon Dr. Webster. It was 
after the discovery that Dr. Webster was arrested, and his 
conduct on that account shows his character, and what de- 
pendence is to be placed upon his statements. He charged 
Littlefield with being a conspirator, and yet he said the re- 
mains were no more Dr. Parkman ’s than they were his. He 
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also asked Littlefield on Tuesday if lie were a Free Mason, 
and if he had got his Thanksgiving turkey. And on his re- 
plying to the latter query in the negative, gave him an order 
on a provision store for a Thanksgiving turkey, that being the 
only instance of his ever having made him a present of that 
sort. 

It was certain that the remains, towels, etc., found in the 
vault must have been put into it through the privy, of which 
Dr. Webster, the prisoner, had the key in his pocket, as noth- 
ing but water could perforate through the wall from the sea. 
A large bunch of keys filed down to fit any door in the col* 
lege, were found in l)r. Webster's possession, and bis explan* 
at ion of this circumstanee is by no means salisfaetorv. In 
bis pockets were found papers giving two different account - :* 
of his interview with Dr. Pnrkman, not reconcilable with each 
other. I! is waiver of examination, his injunction to his family 
t:> keep secret papers which explained his relation to Dr. Hack- 
man, and tin* letters shown by an expert to have been writ- 
ten by him to direct suspicion from the Medical College, will 
all be eimuustances to be eonsidered and explained. 

Of all these circumstances. Dr. Webster, as he has a per- 
fect right, if hi* and his counsel think it wise so to do, lias 
ventured no explanation. Neither has he ever onee asked, as 
he might, for the course the government were about to pur- 
sue 1 in establishing its charges against him. It is to he hoped, 
and no one more sincerely hopes it than I, that lie will he 
able to satisfy this jury and the whole civilized world, of his 
entire innocence*. Hut if lie cannot explain these circum- 
stances, they must bear with terrible weight upon him. 

This imbedment is composes! of four counts, theiugh I con- 
fess if it had been left to myself 1 should have preferred to 
have retained only the last one*. Yet perhaps justice could 
not be secured without including the reference to the stabbing 
and other marks of violence on the body of Dr. Parkman. 
There was a perforation in the thorax by some sharp in- 
strument, and there is some evidence in the case, which is 
somewhat mysterious as it stands, which in the judgment of 
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the Grand Jury was sufficient to give probability to the con- 
clusion that he came to his death by the stroke of a hammer. 
A sledge hammer which had been a long time in the building 
and was seen that very day behind the door of Professor Web- 
ster’s back room by the janitor,, was missed afterwards and 
has not been seen from that day to this, though the building 
has been searched for it from cellar to garret. 

But even though no means could be shown by which Dr. 
Parkman was murdered, the jury might be in duty bound to 
render a verdict that he came to his death by the hand of 
Dr. Webster. Otherwise what w r ould be the protection to any 
man of the law under which we live. If the evidence places 
it beyond a reasonable doubt that Dr. Webster did commit 
the deed — however committed, he must be convicted. The 
Court will instruct you under what latitude the prisoner is 
entitled to the benefit of a doubt. 

And, gentlemen, while you will carefully, considerately, 
and as true men, hearken to the evidence ; while you will give 
to the case that patient and conscientious attention which a 
just regard for the interests of the commonwealth demands 
of you ; and while you will give to the prisoner the full bene- 
fit of every legal presumption, and of every legal doubt which 
the law accords to him, and the facts may justify: — if, upon 
this whole case, when we shall have laid it all before you, the 
conviction shall be impressed upon your minds, that he is 
legally responsible to the violated justice of the common- 
wealth, for the murder of an honored and unoffending fellow- 
citizen, I trust that you will have the firmness to say so by 
your verdict. 


Mr. Clifford moved that the 
jury he allowed to view the 
premises where the murder was 
alleged to have been committed. 

Mr. Sohier did not think there 
was any necessity for this. The 
government have plans of the 
Medical College. Perhaps they 
will be able to furnish a more 
complete representation of it by 


means of a model. After intro- 
ducing their testimony in part, 
we shall be better able to judge 
of the need of further personal 
observation. 

The Chief Justice. There is 
no doubt of the authority of the 
Court to grant a view, if they 
deem one expedient. Views had 
been granted of late in several 
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capital oases. I now reeolleot 
the instance of Washington 
Goode s case, tried last year, and 
of a case of arson, the name ot 
which 1 cannot call to mind,*' 
vJiieh occurred three or four 
years before, in this county. The 
Court will consider the applica- 
tion; and if the progress of the 
trial seems to develop a neces- 
sity for a more immediate and 
personal inspection of the Med- 
ical College, it will 1m» permit ted 
at some time when the Court is 
not actively engaged; perhaps 
tomorrow morning, before the 
opening-.- 11 

Mr. Sohier moved that all ex- 
cept the witnesses actually testi- 
fying. should 1m* removed from 
tiie court room. 

Mr. Tie mis said that they had 

THK WITNESS KS FOK 

Charles M. K i n; f sir ?t. Was 
agent for I)r. George Parkman. 
May, IS.' Iti, till his decease; had 
the care of his real estate, and 
used to see him three or four 
times a day, always at least once 
a day. lie owned many estates 
at the west end, comprising the 
principal part of the neighbor 
hood around the Medical Col- 
lege, and near Blossom street. 
He was first missed, Friday, No- 
vember 123 rd ; called on him. 
Friday, to get an answer about 
a lease; did not find him at 
home, thong'll it was after W\> 


t o objections to the course, pro- 
vided the order were made ap- 
plicable also to the witnesses for 
the defense, and that an excep- 
tion should be made in favor of 
the medical and scientific wit- 
nesses. 

The Coi’KT ordered that all 
the witnesses on both sides, ex- 
cept tlu* class last named, should 
withdraw to an adjoining room 
till sent for. 

The Cor»tT intimated, in reply 
tn an inquiry on the part of the 
prosecution, that witnesses would 
lie expected to be examined to 
the extent of their knowledge 
upon all points of inquiry, and 
should not be examined in part, 
merely, at one stage, with a 
view to being recalled to other 
points, at a subsequent stage. 

HIE COMMONWEALTH. 

usual time of dining, half-past 
two. lie was very punctual 
about bis habits, and hour of 
dining; had never been disap- 
pointed before in meeting him 
then; called again, early next 
morning, and found that lie hud 
not returned, and that the fam- 
ily were very anxious. They re- 
quested me to make search for 
him. We concluded not to make 
a public search, till after the 
morning trains would generally 
be in —about two o’clock; was 
told that he had made an en- 
gagement with somebody for 


2S The ease referred to bv the Chief dust ice, of the view on llie 
trial for arson, was doubtless that of Edmund Hollihan, December, 
1845. Two other views in capital cases, besides those named, have 
also been granted in this country, within the last two years:— in 
Joseph Jewell’s Case, May, 1848; and in Augustus Dutec’s, July, 
1848. Tn all these instances, counsel, or some other representative of 
each party, attended the jury, by permission ot the Court.. 

2fl This was afterwards done on the morning of March 20th. 
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half-past one; I commenced by 
finding out who that person was. 
To trace the doctor from the 
time of his last leaving his 
house, at twelve o’clock, Fri- 
day, I commenced inquiring 
of everybody whom I met, 
who would, be likely to 
know him, when they last saw 
him ; first got trace of him in 
Bromfield street, at half-past 
twelve. Then into Washington 
street, up Williams’ Court into 
Court Square and Massachusetts 
Block, thence down Corn hill 
avenue by Joy’s building into 
Washington street again; thence 
through Water and Devonshire 
streets to the post-office, then up 
State through Court street into 
Green street, down through Ea- 
ton street into Vine street, at the 
corner of Blossom street. There, 
in Paul Holland’s grocery store, 
learned that he had left a bag of 
green lettuce the day before; 
next heard of him in Fruit street, 
leading from Blossom to Grove 
street, and then traced him as 
far as the Medical College. 

There was great excitement in 
the neighborhood. Many of the 
neighbors, and officer T re n holm 
assisted in the search. We con- 
tinued our search till eleven that 
night; the police were called in 
to aid about three that after- 
noon. As many as twelve or fif- 
teen of the neighbors accomp- 
anied and aided; the police 
searched a great many houses in 
the neighborhood of the college; 
particularly the cellars and rear 
apartments of empty tenements. 

The first advertisement in 
newspapers was published Sat- 
urday; Sunday we searched the 
city all forenoon; in the after- 
noon many persons searched 
about the new jail lands, and 
the doctor’s vacant houses. 


Monday I went over to East 
Cambridge, and stayed there till 
about eleven. Then went with 
Mr. Starkweather, the police of- 
ficer, to examine the Medical Col- 
lege. We went all over the build- 
ing, into the lecture and dissect- 
ing-rooms, and up into the attic, 
but not into the cellar; came to 
Professor Webster’s lecture room 
about half past eleven, after 
looking over the other apart- 
ments; found the door locked, 
and knocked. After knocking 
two times he came to the door 
and unlocked it. Mr. Littlefield 
told tlie professor that we had 
come there to see if we could get 
any due to Dr. Parkman; did 
not hear any reply from Pro- 
fessor Webster, if lie made any; 
went into the lecture room, thence 
into the back room, and then 
down into the lower laboratory; 
made but little examination; 
didn’t move anything in the lab- 
oratory; don’t know whether Dr. 
Webster accompanied us down 
stairs, but think that he did, fol- 
lowing us. 

Next day, Tuesday, Officers 
Clapp, Hice and Fuller, accom- 
panied me on another visit; to 
the Medical College in the morn- 
ing. Mr. Littlefield was with 
us. We made a thorough search 
in Mr. Littlefield’s part of the 
building, of every room and the 
closets. 

Then we went up to Dr. Web- 
ster's apartments and knocked, 
as we had done the day before; 
but he did not keep us so long 
a-waiiing. Mr. Clap]) made ex- 
cuses for calling on him, saying 
that we had come to the college 
first, so that we might say, 
when we wont to houses in the 
neighborhood, that we had been 
there; said that nothing would 
be removed; that there was no 
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suspicion of him; ami that we 
were obliged to come and look 
into his apartments among the 
rest. The doctor said we could 
look 'round if we wished to. We 
walked through the lecture room 
into the back room, and Mr. 
Clapp started to go into the 
hack private room. Professor 
Webster told him that he kept 
his valuable and dangerous ar- 
ticles there, and Mr. Clapp 
just put his head in the dour 
and said he shouldn’t go in 
there* to got blown up: then 
wont down into the lower lab- 
oratory: wont up to the furnace 
i bore (the same in which the 
hones were afterwards found); 
saw the bright light of a tire, 
and the ashes underneath all 
swept up; Professor Webster 
was talking with Mr. Clapp at 
this time, at the bench by the 
window; saw a tea chest there 
with tan in it, and minerals on 
top. Clapp inquired, what door 
is that/ Littlefield said it was 
1 he doctor's private privy ami 
that lie had the key; noticed the 
stairs into the laboratory were 
wet, as if water had been spilled; 
we made no more search, be- 
cause we hud no suspicion of 
anybody in the college ; they 
rather laughed at me, for my 
suspicion in regard to the col- 
lege. Howards were offered. One 
for $.'» .0041, on Monday, or Tues- 
day, and one for $1,000. on 
Wednesday. The handbills were 
] »osted very extensively through 
the city and the neighboring 
towns. About four o’clock 
Friday, called at Mr. Little- 
field’s apartments with Officer 
Starkweather, and inquired of 
Mr. Littlefield’s wife; in conse- 
quence of what she said, 1 went 
to the front door and rang the 
door bell, and Mr. Littlefield 


came out with his overalls on, 
covered with mortar and dirt; 
hail been informed a few min- 
utes lief ore of his having bor- 
rowed a bar and tools to dig 
through a wail, and was deter- 
mined to find out what he was 
about ; was not at the jail when 
Professor Webster was brought 
in from Cambridge, but went 
down there about, ten, in com- 
pany with S. 1). Parker. Dr. 
Martin (Jav, and others; Dr. 
Webster was in the lower lock- 
up. lying on the bed with his 
face downwards; he said he va> 
not able to get up; he was in a 
state of great agitation and pros- 
tration; thought he would not 
live. They carried him up stairs 
and he asked for water; held 
the tumbler to him; ho hit at ii, 
struck his face against it. and 
spilt the water all over him; 
thought lie would fall out of the 
chair, lie wanted word sent to 
his family, also to Mr. W. II. 
Present t, ami Mr. Franklin Dex- 
ter. Mr. Parker said there was 
another family that had been in 
great distress for a week; that, 
perhaps he could explain cer- 
tain tilings at the Medical Col- 
lege. which would relieve that 
family: that we were going 
there, and he could accompany 
ns if he saw tit. He said lie had 
nothing to explain and would 
go with us. The officers helped 
him into the coach. The party 
in the coach with Dr. Webster 
went down to the Medical Col- 
lege. Two of the officers accom- 
panied him. holding him up, one 
on each side. Inquiry was made 
for the key. Professor Webster 
said that Mr. Clapp had taken 
it from him with other keys. 
The door was forced. The key 
for the privy door down stairs 
was asked for. The professor 
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said that it hung up on a nail 
at the end of the shelf. A key 
was found but it did not fit; 
Dr. Webster said that someone, 
then, had taken it away. We 
went down stairs into the lab- 
oratory, and the privy door un- 
der the stairs was broken open. 

We went from the laboratory 
out to the trap door. Some of 
the party went down and handed 
up parts of a human body — a 
pelvis, the right thigh and right 
leg; I think it was the right 
thigh and right leg. They were 
placed where Professor Webster 
could see them, upon a board; 
did not hear him make any re- 
mark about them. He appeared 
excited, and had to be supported. 
Dr. Webster was then taken back 
to the carriage and the jail. 

Was at the Medical College, 
the next afternoon (Saturday) 
when other parts of the body 
were found; was in the upper 
laboratory, when I was called 
by someone saying that they 
had made further discoveries; 
went down and Officer Fuller 
and others were then drawing a 
tea chest out into the floor; the 
thorax and thigh came out im- 
bedded in tan. The thigh was 
inside of the ribs, put in so 
that the ends of the ribs had left 
marks upon it; a large knife fell 
out of the tan; 1 should call it 
a jack-knife. A string went 
round the body and leg. Those 
limbs were taken out and washed 
and put with the others and giv- 
en into the charge of the officers. 
Was at the Medical College Sun- 
day afternoon when a pair of 
slippers and pantaloons, with 
spots of blood on them, were 
found in a clothes press at the 
head of the stairs leading to the 
laboratory. Dr. Jackson di- 
rected they should be kept care- 


fully, that Dr. Wyman might ex- 
amine whether they had blood 
upon them; they were wrapped 
up in paper, and Mr. Butman 
took charge of them. A large 
knife, with a silver sheath or 
handle was also found Sunday 
afternoon, when I was present; 
was also there when a saw was 
found, with something on the 
handle looking like prints of 
blood. 

Was present when the limbs 
were put together by Dr. Lewis 
on Monday morning. Appear- 
ance of the body was that of Dr. 
Parkman. He was tall, and 
very slim; about five feet ten 
and a half inches high; straight, 
and small over the hips; was 
light complexioned ; his hair, 
sandy ; his under jaw was prom- 
inent. Should not like to say 
positively that the parts of the 
body which I saw were Dr. Park- 
man’s. 

Cross-examined . The morning 
after the arrest, searched Pro- 
fessor Webster’s house at Cam- 
bridge; made a second search 
there about 12th December. We 
had a search warrant on the 
first occasion, but not on the sec- 
ond. 

Dr. Parkman would use plain 
language in talking with people 
who he thought had dealt dis- 
honestly with him; wouldn’t hes- 
itate to tell him so; but never 
heard him use a profane word 
or use harsh language in asking 
for payment of money, when 
treated with civility. 

Patrick McGowan. Was house 
servant of Dr. George Parkman 
and now live with Mrs. Park- 
man ; the day of his disappear- 
ance somebody called at the 
house and inquired for the 
doctor, about 8 or 9 a. m. ; didn’t 
know the person, and he didn’t 
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give me his address; should not 
know the person if I saw him; 
can't say that it was the pris- 
oner. The doctor was crossing 
the entry from the breakfast 
room at the time of the person's 
calling, and stepped to the door; 
heard something said about the 
doctors meeting the person, or 
answering the question, if he 
would meet him at some place, 
at half-past 1 o’clock; under- 
stood the doctor to answer, yes, 
that he would meet him there; 
last saw the doctor about 11 
o’clock that day ; have never 
seen him since; he was very 
punctual at meals; never knew 
him absent from dinner at the 
regular hour but once, and then 
he came in before the family 
had linished. 

Cross-eramitierf. The doctor 
kept no other man servant; 
other persons called that morn- 
ing; not many; did not tell any 
of them that the doctor had 
gone out of town for the day. 

:{ ‘ Robert G. Shan \ Am broth- 
er-in-law of the late I)r. George 
Park man. He would have been 
sixty years old in February fol- 
lowing bis decease. Am well 
acquainted with prisoner. The 
first I knew of his lending I)r. 
Webster money, was when 1 told 
him of bis having* sold me bis 
minerals. The last time 1 saw 
Dr. Parkman was on the day of 
his disappearance. He called at 
my house between 9 and 10 a. m. 
and we walked down to State 
street together. He was in very 
good health and good spirits. 
We parted about 10, at the Mer- 
chant's Bank. The next day Mrs. 


Parkman sent for me; 1 found 
her in great distress from the ab- 
sence of her husband, who had 
not been home that night; 
went directly to bis broth- 
ers, the Rev. Dr. Fran- 
cis Parkman (also my brother- 
in-law), and informed him of the 
doctor’s absence; then to Mr. 
Kdward Blake’s office in Court 
street, my nephew, to concert 
means for making inquiries for 
him. There was suspicion of a 
man who had been punished for 
stealing from the doctor’s house; 
we sent to the attorney who had 
defended him, and found that 
that man was away from the 
city, and had not been in it re- 
cently; then went to the city 
marshal’s and engaged him to 
have inquiries made through the 
police. That evening an adver- 
tisement was inserted in t he 
newspapers, giving notice of the 
doctor’s disappearance. 1 of- 
fered a reward subsequently, of 
$3,000, for information in re- 
gard to him, and one of $1,000 
for the discovery of his body. 
During the whole week succeed- 
ing. I was consulted and took an 
active interest in the investiga- 
tions. Have seen the remains 
since they were arranged and put 
together; saw appearances which 
induced ine to believe them to 
belong to T he body of Dr. George 
Parkman; the color and kind of 
hair on his breast and leg. He 
came to my bouse early one 
morning — a cold morning — 
without any surtout ; and to inv 
remark that he wasn’t dressed 
warm enough lie replied that hr 
had not on even drawers, and 


30 Shaw, Robert Gould. (1773-1853.) Born Gouldsborough, 
Me, Merchant and Philanthropist. 
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pulled up his pantaloons to 
show it; have seen him open his 
breast in such a way as to show 
how much it was covered with 
hair. The form, size and height 
of the parts corresponded to Dr. 
Parkman. Saw the teeth which 
were found; know of his wear- 
ing false teeth. I finally took 
charge of the remains to have 
them entombed as those of Dr. 
Pr.rkman, and they were so 
buried. 

As to my financial relations 
with Dr. Webster, received a 
note from him about 19th April, 
1848, asking for an interview 
next morning; he informed me 
of his embarrassments, and that 
he expected the sheriff would 
seize his furniture if he couldn’t 
raise a certain sum to pay off a 
pressing demand which had been 
long standing; lie proposed to 
sell me a cabinet of minerals; 
told him that I did not want 
them. He said I might like to 
make a donation of them to some 
institution ; that lie would sell 
them to me for $1,200. I re- 
fused ; but he pressed me so hard 
and worked upon my feelings so 
much that 1 concluded to aid 
him ; asked him how much he 
needed, and he said that $000 
would relieve him for the pres- 
ent; told him that if lie could get 
niv note discounted for that 
amount, at some bank which he 
named, I would buy his minerals. 
Later he called and said that he 
could get it discounted at the 
Charles River Hank; let him 
have my note, for which T took 
a receipt, dated April 20th. He 
shortly after brought me a cat- 
alogue, and bill of sale of the 
minerals, which I put on file, 
without examining. On 6th June 
he called on me again, and I 
gave him a check for $200; and 


again, on 3rd August, one for 
$400; for which also I have his 
receipts. He then said there was 
some of the minerals included in 
the catalogue which he should 
like to keep, if I had no objec- 
tion ; told him that if he would 
pay the interest as it fell due 
lie could do so. He did not, 
however, pay it, and T have never 
called upon him for it. 

Subsequently I was walking 
with Dr. Parkman one day 
when we met Dr. Webster; asked 
Dr. Parkman, after we passed, 
what salary Dr. Webster was 
receiving at Cambridge. He re- 
plied, $1,200. I said, that is not 
half enough to support his fam- 
ily, and told him of his applica- 
tion to me for money and of 
his sale to me of his minerals. 
Dr. Parkman said, they are not 
his to sell; 1 have a mortgage on 
them, and if you will come to 
my house I will show it to yon. 
He look me to his house and on 
comparing his mortgage with my 
bill of sale, they corresponded 
throughout. He then said he 
would see Dr. Webster and give 
him a piece of his mind; that it 
was downright fraud, and he 
ought to he punished. (The 
mortgage was here produced by 
the witness and read to the 
Court and jury. Its condition 
was for Ihe payment of $2,432 
in four years from dale.) 

Dr. Webster wrote me a long 
letter of explanation (as T sup- 
pose), which T never read, my 
eyes being poor, but T laid it 
away after opening it, and no 
one else saw it; subsequently I 
was told that Dr. Webster was 
proposing to give his minerals 
to Harvard College, on a certain 
sum being made up by sub- 
scription to enable him to do so. 
I put my name down for $500, 
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on the underst anding that so 
much of my debt should be reck- 
oned as a subscription. The 
amount was raised and soon af- 
ter a Mr. Smith called on me 
from I)r. Webster, and paid me 
the balance of my debt. 1 told 
him to take back the letter and 
bill of sale, etc., to Dr. Webster, 
and to tell him that 1 was per- 
fectly satisfied; know that Dr. 
Parkman was not paid oil by 
this arrangement. 

I>r. Parkman left a wife, a 
son, and daughter. The daughter 
has been an invalid for several 
years: be was always anxious to 
proeure delieacies for her. suit- 
able to her state of health. He 
was the most punctual man l 
ever knew; over-punctual. Was 
also a very domestic man. Noth- 
ing would induct* him to stay 
away from home twenty-four 
hours, it' he could avoid it. 

Cross-era mi tied. The doctor's 
punctuality ex tended to every- 
thing; business appointments, 
as well as others. Had I 
not known of Dr. Park- 
ruan’s being missed, should not 
have supposed that the parts of 
the body found were his. The 
fact of his disappearance had as 
much to do with my opinion as 
the color of his hair. 


March 20. 

Francis T a key. Am city mar- 
shal. Saturday, 24th November, 
at 10 a. iu„ Mr. K. Blake re- 
quested me to have inquiries in- 
stituted for him. I stmt for po- 
lice officers and directed them to 
make inquiry in a private way 
for Dr. Parkman and to insti- 
tute such search as they could in 
his unoccupied houses hy pre- 
tending an errand about drains, 
nuisances and the like. At 2 
o'clock I had no further infor- 
mation than that he was last 
seen Friday, in the neighborhood 
of the Medical College, ami t lit* 
whole police wen* notified of his 
absence; advertisements of the 
disappearance were also given to 
the newspapers. Could not make 
a more extensive and particular 
search than was made for Dr. 
Parkman Dot li in and out of the 
city. Messengers wen* sent in 
all directions to the towns in the 
country, and to towns all up and 
down the sea const. The river 
and harbor were dragged; every 
report that we could hear of 
hiiii, far or near, we sent and 
had investigated. We cimdafed 
IfS.UOU hand hills of four dif- 
ferent notices, of which the fol- 
lowin'! arc copies. ( Produced 
and read to the jury.) 


SPECIAL NOTICK. 

GEORGE PARKMAN, M. D.. a well known and highly rcspeol- 
able citizen of Boston, left his house in Walnut street, t" meet an 
engagement of business, on Friday last, November 2‘trd, between 12 
and 1 oVlock p. in., and was seen in the southerly part of the city, 
in and near Washington street, in conversation with some persons, 
at about live o’clock of the* afternoon of the same day. 

Any person who can give information relative to him, that mav 
lead to his discovery, is earnestly requested to communicate the same, 
immediately, to the city marshal, for which he shall be liberally re- 
warded. 

Boston, November 25th, 1840. 
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$3,000 REWARD. 

DR. GEORGE PARKMAN, a well known citizen of Boston, left 
his residence, No. 8 Walnut street, on Friday last. He is sixty years 
of age, about five feet, nine inches high; gray hair, thin face, with 
a scar under his chin ; light complexion, and usually walks very fast. 
He was dressed in a dark frock-coat, dark pantaloons, purple silk 
vest, with dark figured black stock, and black hat. 

As he may have wandered from home in consequence of some sud- 
den aberration of mind, being perfectly well when he left his house; 
or, as he had with him a large sum of money, he may have been 
foully dealt with. The above reward will be paid, for information 
which will lead to his discovery, if alive; or, for the detection and 
conviction of the perpetrators, if any injury may have been done 
to him. 

A suitable reward will be paid for the discovery of his body. 

Robert G. Shaw. 

Boston, November 26th, 1840. 

Information may be given to the city marshal. 


$100 REWARD will be paid for information which will lead to 
the recovery of a gold double-buttoned lepine turned case-watch, 
ladies* size, full plate, four-holed jewelled, gold dial, black figures, 
steel hands, no second hands, no cap. 

Marked, F. B. Adams & Sons, St. John street, London. No. 61,351. 

Francis Tukey, City Marshal, 
Police Office, City Hall. 

Boston, November 27th. 


$1,000 REWARD. 

Whereas no satisfactory information has been obtained respecting 
Dr. George Parkman, since the afternoon of Friday last, and fears 
are entertained that he has been murdered, — the above reward will 
be paid for information which leads to the recovery of his body. 


Boston, November 28th, 1849. 

Mr. Tukey. The suggestion in 
the first hand bill, that Dr. Park- 
man had been seen in Washing- 
ton street, came from a report 
which was traced out, and found 
to be without foundation. Heard 
of the discovery of the remains 
on Friday, and went with others 
to the college. Went into the cel- 
lar where we found the remains 


Robert G. Shaw. 


as described by other witnesses. 

(A model, in wood, capable of 
being taken apart and intended 
to exhibit, in a miniature, a fac 
simile of the interior of the col- 
lege, as also drawings of the sev- 
eral apartments connected with 
the case, were exhibited.) 

Have had charge of the bones 
found in the furnace in the lab- 
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oratory, and also of various 
other things here produced. 

Calvin G . Moore . Reside in 
this city; saw I)r. Pnrknmn on 
November 23rd, in Paul Hol- 
land's store, corner of Vine and 
Blossom streets, about ten min- 
utes of two. He made inquiry 
about purchasing sugar, and 
also bought some butter. The 
doctor, after making these pur- 
chases, said to me. We cannot 
find fault with such weather as 
this and went out. 

Martha Moore. 1 am wife of 
the last witness; did not see Dr. 
Parkin an in Bridge street Fri- 
day, 23rd November; recollect 
telling my son George on that 
day to go to school at ten min- 
utes before two. George was 
standing at the time on the side- 
walk. George heard me and said 
that he would go. George after- 
wards told me, when we talked 
the matter over of Dr. Park- 
man’s disappearance, that he 
saw the doctor, the day that 1 
spoke to him out of the window 
about going to school. 

Georye F. Moore. I am twelve 
years old; am son to Mr. and 
Mrs. Moore, who have just been 
testifying; knew Dr. George 
Parkman ; last saw him Friday, 
November 23rd; saw him in Fruit 
street; was standing alongside 
of a truck which was stuck in 
the mud, when he passed by to- 
wards Grove street. It was 
about ten minutes before two 
when the doctor came by; know, 
because mother called to me and 
told what time it was, and told 
me to go to school. There was a 
boy standing with me at the 
time, Dwight Prouty, Jr. I hit 
him and said. There goes Dr. 
Parkman. The doctor passed on 
by the truck, and we went up to 
school together. 


Dwiyht Prouty. 1 am thirteen 
years old; go to school, the Phil- 
lips school, with George Moons 
knew Dr. Parkman by sight; 
Inst saw him Friday, November 
23rd, at ten minutes of two; the 
hoy with me. George Moore, said. 
There goes Dr. Parkman, and I 
remember noticing him; had 
often seen him before; aiu un- 
able to say what dress lie won*; 
the doctor passed close to us, on 
the same side of the street. 

Elias Fuller . 1 am an iron- 

founder and carry on the West 
Boston iron-foundry, on the 
west side of North Grove street, 
looking down Fruit street, about 
seventy-five feet from the front 
of the Medical College. Knew 
Dr. George Parkman; last saw 
him Friday, 23rd Novemlwr, be- 
tween one and a half and two 
o'clock p. m.; was standing on 
the sidewalk in front of my 
counting-room, waiting to meet 
a Mr. Joseph Annin, who had 
made an appointment to meet me 
at 2 o'clock ; recollect inquiring 
the time of day of my brother 
Albert, and his telling me, l>e- 
fore I saw Dr. Parkman that it 
wanted twenty minutes of two. 
A few minutes after. Dr. Park- 
man passed, and Mr. Annin 
called directly after, and 1 went 
away with him. 

Albert Fuller. Am an iron- 
founder; brother of the last wit- 
ness. Known I)r. George Park- 
man some two years and have 
had frequent occasions to meet 
him on business: last saw him 
November 23rd, Friday; saw him 
cross North Grove street to- 
wards our counting-room, and 
passed towards the Medical ('ol* 
lege. He passed within twelve 
feet and bowed to my brother as 
he passed. He did not go into the 
counting-room hut towards the 
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Medical College; when I last 
saw him he was from forty to 
fifty feet distant from the col- 
lege. The time was between half 
]>ast one and two o’clock; re- 
mained at work where I was all 
the afternoon ; did not see the 
doctor go back again. My posi- 
tion was such that 1 could have 
seen him if he had gone out 
either of the two entrances to 
the college, by Grove street, or 
Fruit street place. 

Leonard Fuller . Am brother 
of Albert and Elias, the last wit- 
nesses, and work with them in 
the foundry; recollect the day 
after Dr. Parkman ’s disappear- 
ance; Mr. Littlefield came that 
day, after dinner, to borrow an 
iron bar; let him have it; he 
came back and wanted a ham- 
mer and a chisel; he had his 
coat off and was sweaty, and his 
clothes were covered with dirt. 
My brother Albert handed him 
a chisel, and 1 got him a ham- 
mer; he took them and went to 
the college; did not see him 
again. 

Paul Holland. Am a grocer, 
at the corner of Vine and Blos- 
som streets; saw Dr. George 
Parkman, Friday, 23rd Novem- 
ber. He came into mv store in 
Blossom street and bought thir- 
ty-two pounds of crushed sugar 
and six pounds of butter, which 
1 agreed to send home. He 
brought in a paper bag. While 
in the store he had some conver- 
sation with someone else, and 
before going out asked permis- 
sion to leave the bag for a few 
minutes, or five minutes, I don’t 
remember which. lie gave no di- 
rections about the other things, 
but said he would call for the 
bag. He never came back; I 
found on opening the bag that 
it contained green lettuce. Mr. 


Calvin Moore was in the store 
at the time that Dr. Parkman 
was. 

Cross-examined. Dr. Park- 
man did not appear to be in a 
hurry; had on a black frock-coat 
but no overcoat; his pants were 
black, and he had on a black 
cravat, and a black hat. 

Jabez Pratt. Am one of the 
coroners of this county; was 
called upon by Officer Spurr on 
the evening of 30th November, 
to go to the Medical College and 
see certain remains which had 
been found; went with him to 
the house of Samuel D. Parker, 
the county attorney, and thence, 
in company with him, Dr. Mar- 
tin Gay, and others, to the jail 
in Leverott street ; saw Professor 
Webster in the lock-up under the 
jail office; had a warrant put 
into my hands for his arrest; 
when I went into the lock-up 
Professor Webster was lying on 
his face in the berth in very 
great distress. Dr. Gay desired 
him to be calm and requested 
him to get up; he said that he 
was unable to get up; he was 
very much agitated and trem- 
bled and shook all over; more 
than any person whom I ever 
saw; he exclaimed, What will 
become of my poor family ! Two 
of the officers took hold of him 
and had to carry him up stairs. 
He was nearly helpless, so far 
as the use of his limbs was con- 
cerned. He was taken up into 
the office and seated in a chair. 
He called for water; but was so 
agitated that he could not drink. 
Mr. Parker said to Dr. Webster, 
There have been some discov- 
eries made at the Medical Col- 
lege and we have come here to 
see if you are willing to go down 
and make any explanation of 
them which you please. Don’t 
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recollect any answer on his part 
further than that he consented 

to {TO. 

Mr. Leighton, the clerk ot‘ the 
jail, and I went inside of the 
carriage with him to the college; 
Mr. Cummings, the turnkey of 
the jail, went on the outside; he 
was very much in the same help- 
less condition as he had been; 
we had to help him in and lift 
his feet in after we had put his 
body in; noticed his perspira- 
tion in the ollice, though not in 
the lock-up; remember him com- 
plaining of being taken away 
from his family, and the man- 
ner in which it had been done. 
Arrived at the college, lie was 
taken out and led up the front 
steps, supported by Leighton 
and Cummings; we went into 
his lecture room and into the 
back upper laboratory. The door 
leading into this last room iiad 
to be broken open; we tried to 
enter the back private room; 
found it locked; inquiry was 
made for the key; and Professor 
Webster said that that was his 
private room, where he made his 
chemical preparations and kept 
his dangerous chemicals; la* said 
that he hadn’t the key, because 
they had taken all his keys 
away when they arrested him; 
the room was broken open; 
there was a coat lying near the 
door; Dr. Webster said that was 
the coat be wore to lecture in; 
that if they were not careful 
while they were moving about, 
they would break some of the 
bottles and do great mischief; 
there wore some drawers which 
either stuck or were locked, so 
that they couldn't he got open. 
They broke open one or two, 
and he objected, saying. You will 
find nothing there but some dem- 
ijohns and bottles; you will find 


nothing there of importance; — 
and such was the fact. 

Some one was supporting 
Professor Webster bv the arms 
all this time; remember his call- 
ing for water in the laboratory, 
and being so agitated that he 
could not drink it. lie appeared 
different from anything that I 
ever saw before; like a mad 
creature; when the water was 
put towards him he would snap 
at it with his teeth, and push it 
away with great violence, with- 
out drinking, as if it were of- 
fensive to him. 

We crawled out to the back 
side of the building, cm our 
bauds and knees, and there I 
saw the parts passed out through 
the hole. They wen* brought 
out, and laid upon the Hour. The 
doctor was a good deal agitated, 
while looking at them, lie was 
taken hack to the jail. I stayed 
behind, at the college; and after 
the remains were put into a 
box, ami put into the privy, 1 
came away, leaving the college 
in charge of officers. 

Next day, Saturday, I issued 
a warrant for summoning a jury, 
for 1 o’clock in the afternoon, 
at the college. When I arrived 
there, other parts of the body 
had also been found. Towards 
the bottom of the furnace, 1 
found something like a piece of 
a jaw, with mineral teeth in it, 
and other single teeth near it. 
Handed the piece to Hr. Wins- 
low Lewis, Jr. Two or three 
separate mineral teeth were af- 
terwards found. 

Sunday, I senl for 1)?*. Jeffries 
Wyman, of' Cambridge, to aid in 
the examination; did not take 
charge of anything hut the 
bones and the remains; think 
some of the bones wen* set into 
the privy, in a box, with the 
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other parts of the body, Satur- 
day night, and the door nailed 
up, as being the safest place to 
keep them. 

Winslow Lewis, Jr. 31 Am a 
practising physician in this city. 
Was called, on Saturday after- 
noon succeeding Dr. Web- 
ster’s arrest, to the Medical 
College, to examine portions 
of a human body which had 
been found there ; found Dr. 
Martin Gay and Dr. Charles 
T. Jackson there; called on 
Dr. George H. Gay and Dr. 
James W. Stone, to aid me in 
the matter; and also advised the 
co-operation of Professor Jeff- 
ries Wyman. We met next day, 
Sunday, in the morning. It was 
arranged that Drs. Gay and 
Jackson should make the neces- 
sary chemical investigations; 
Professor Wyman should take 
charge of the bones, and the ar- 
ticles supposed to have spots of 
blood on them; the Drs. Gay, 
Stone and myself should prepare 
a detailed report upon the fleshy 
portions of the body, which we 
particularly examined. We ac- 
cordingly drew up such a report 
and made it in writing, under 
oath, to the coroner’s jury. 

(The report was here pro- 
duced and read to the jury by 
Mr. Bemis, and explained by 
Dr. Lewis.) 

The head had been separated 
from the trunk just below what 
is called the Adam’s apple, by 
sawing through {he upper ver- 
tebra. The external granulation, 
or roughness of the spleen 
showed the application of some 
chemical agent ; and the internal 
redness that the application had 


penetrated to the interior. All 
the bowels and stomach were 
gone; should not think that the 
dissection of the thigh from the 
hip necessarily evinced the pos- 
session of anatomical knowledge 
on the part of the person dis- 
secting this body, but that a cer- 
tain degree of anatomical skill 
would have been requisite to have 
separated the sternum (or breast 
bone) from the collar bone. Had 
known Dr. Parkman for many 
years. There was nothing in 
these remains dissimilar from 
what I should have expected to 
find in his body. There was noth- 
ing in the mode of separation of 
the parts which indicate that it 
had been done for anatomical 
purposes; nor was there any- 
thing in the condition of the 
blood vessels which showed that 
it had been a subject for dissec- 
tion. If it had been such a sub- 
ject, I should have expected to 
find some of the preserving fluid 
which anatomists use to inject 
them with. 

Cross-examined. If I had not 
been told that he was missing, 
should not have spontaneously 
conceived the idea that this was 
his body. There were no pe- 
culiar marks that I discovered 
about the remains. I could not 
say that the hole in the left side 
was a stab. Tt was in the region 
of the heart; but the muscles and 
flesh had been much affected by 
some chemical application ; I 
could not say whether it had 
been made before or after death ; 
cannot say how long it would 
take to consume a human head 
by fire ; in such a furnace as that 
in the laboratory, where the 
bones were found, — perhaps two 


81 Lewis, Winslow. (1790-1875.) Born Boston, Mass. Physi- 
cian, Surgeon, and author of medical works. 
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hours; this would depend upon 
the kind, and quantity of fuel 
used. 

James lf r . Stone. I was one 
of the examining physicians, as- 
sociated with I)r. Winslow Lewis, 
Jr., and signed the report. 
There was rather more than 
usual hair upon the hack, and of 
a sandy-gray color. The mus- 
cles of the lower extremities 
were unusually developed: more 
than one would expect from the 
general size of the body, and in- 
dicated that the person had liecn 
accustomed to exercise them a 
great deal, as in walking. The 
hair upon the hack was longer 
than usual. In front, on the left 
side, it was apparently burnt; 
judging from the skin, hair, and 
general appearance of the re- 
mains, the body was that of a 
person fifty to sixty years of 
age. 1 knew Dr. (teorge Tark- 
man for five or six years, inti- 
mately. There was no indica- 
tions which would conflict with 
1 lie idea of its being his body; 
if I had not known that Dr. 
Parkman was missing should not 
have suspected that the remains 
were parts of his body. My con- 
clusion from examining the re- 
mains was that the person who 
separated them must have had 
some anatomical skill. There 
was but little appearance of 
these remains having been parts 
of a subject for dissection. 

Cross-examined. Made a par- 
ticular examination of the aper- 
ture between the ribs, hut dis- 
covered nothing from which to 
infer that it was made by a stab 
during life. 

George TT. Gag. T signed the 
report which has just been read, 
and concur in it, generally; think 
that the separation of i»arts of 
the body, particularly the 


sternum from the. collar bone 
and tirst rib indicate anatomical 
knowledge on the part of the 
person who did it. The separa- 
tion of the head from the ltody 
bv dissection is ditlicult, and the 
saw is often used to get it off, 
when tiie mere object is to get 
rid of it. 

Wondhridge Strong . Have 
been a practicing physician in 
this city since 1820; have given 
special attention to anatomy; 
have had considerable experience 
in burning up, or getting rid of 
human remains by tire. In early 
days in ('oruhill had poor ac- 
commodations for dissecting, and 
it was frequently necessary to 
burn up the remains. Once I 
had a pirate given me by the 
Tinted States marshal for dis- 
section and, it being warm 
weather, 1 wanted to get rid of 
the flesh and only preserve the 
hones. lie was a muscular, 
stout man, and I began upon it 
one night with a wood fire in a 
large old-fashioned tire place; 
built a rousing fire and sat up 
all night piling on the wood and 
flesh and had not got it con- 
sumed by morning; was afraid 
of a visit from the police and hv 
11 o’clock they gave me a call 
to know what made such a smell 
in the street; finished it up, 
however, that forenoon; hut con- 
sider it no small operation to 
burn up a body. It needs the 
right sort of fuel. Wood is bet- 
ter than coal, and the lighter the 
kind of wood the better; you 
need frequently to stir the fire 
up: and you must have some- 
thing that the flesh will not 
quench fir put out. There is al- 
ways a difficulty in getting rid of 
human remains by fire, on ac- 
count of attracting suspicion by 
the smell; have been called upon 
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by my neighbors or the police 
several times on this account. 

Was well acquainted with Dr. 
George Parkman ; for several 
years was a near neighbor, and 
used to see him almost daily; 
last saw him on Friday, the day 
of his disappearance, at about 
half-past twelve o’clock in Bea- 
con street; was looking for him 
for a special purpose and he 
turned out of the street into the 
Mall, just before I came near 
enough to him to speak to him. 
Was at the Medical College on 
Tuesday, after the finding of the 
remains; went for my own grat- 
ification and without being ex- 
pected to be called to testify to 
my observations; saw on a board 
the parts of a body which have 
been spoken of, — a chest, pelvis, 
two thighs, and one of the legs. 
The dissection of the chest was 
made in the usual way of post- 
mortem examinations; it was 
done as well as it would usually 
be done by a physician; and no 
one who had not been in the 
habit of seeing dissections, could 
have done it as it was. 

Found on the under side of 
the sixth rib, exactly under the 
hole, a clean cut on the ribs. 
The hole was through the flesh 
and through the membrane or 
periosteum of the rib, and made 
when the parts were tense. 
After death the elasticity of a 
body is gone, and it would be 
very difficult to make a clean cut 
like this. There was a clean cut 
through the periosteum, almost 
into the rib, just such as could 
not be made upon a dead body 
without a very sharp knife but 
which might easily be made up- 
on the living body with a com- 
mon knife. This struck me at 
the time as it went very near the 
heart, as the cause of the death. 


Should suppose that a stab in 
that region would cause internal 
effusion of blood. In the case 
of these remains, the parts were 
unusually bloodless. My infer- 
ence would be that the person 
bled to death from violence. 

The hair, which I noticed up- 
on the remains, was sandy, in- 
termingled with gray. The skin 
had lost the appearance of elas- 
ticity, as in a young subject, and 
had the thickness attendant up- 
on age. Judged from the hair, 
skin and cartilages, that the sub- 
ject must have been between fifty 
and sixty years of age. There 
were ossifications in the car- 
tilages, such as do not. commence 
till after middle life. The body 
was of an unusual formation. It 
was narrow across the shoulders, 
and the difference between the 
width there and across the hips 
was much less than is usual. The 
body was also very straight and 
the trunk was disproportionately 
long for the leg’s. In these re- 
spects and in the color of the 
hair and the general appearance 
of the skin, it corresponded to 
Dr. Pnrknuui’s body when alive; 
had often noticed liis peculiar 
formation, and it seemed to me 
that this was the same. 

C ross-era m i ned. Ex \ >eri en red 
acts of kindness from Dr. Park- 
man, and had the pleasure of 
thinking that he was one of mv 
friends; believe he did not wear 
whiskers; the color of the hair 
on the body is not always, 
though usually, the same as on 
the head; don’t think that I ever 
saw him naked. I am in the. 
habit of noticing the human fig- 
ure particularly, and observing 
beauties and deformities of 
shape. 

Never burned up a body in a 
furnace, but think that the in- 
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tensity of the heat would be as 
jrrcat in a stove as in the fur- 
nace which I saw at Dr. Web- 
ster’s laboratory. That appeared 
to me the most inconvenient 
place for such a purpose. The 
stove which 1 saw in the same 
room, would have answered bet- 
ter. I have used a common cyl- 
inder stove, with an anthracite 
coal fire, to consume human 
flesh, when dissecting; hut do not 
think that coal is so juood a fuel 
as wood, for that purpose. 1 
have overloaded my tire at times 
with pieces of flesh, so as to ex- 
tinguish it, and have been obliged 
on that account to rekindle it. 

I)cnfh inijrhi ensue immedi- 
ately from such a wound as 
I suppose to have occasioned the 
hole, and the hleedinir have been 
wholly internal. This miirhl fol- 
low from the shape of the 
wound, which tni«* lit collapse: 
ami also by the sudden stopping 
of the circulation of the blond, 
such as would follow the cut tin*: 
of the aorta. 

S. Aiustcnrth. Am 
demonstrator of anatomy at tin* 
Medical ('olleite. All subjects 
for dissection pass through my 
hands betore they are id vcn out 
for the use of students or pro- 
fessors; keep a record of all 
which are received and which 
are <!iveh out. After Professor 
Webster’s arrest, found that 1 
had on hand all the materials 
and subjects for dissect ion which 
I ou^rlit to have. 1 saw the re- 
mains; they had never been 
brouirht into my department as 
a subject for dissection. All sub- 
jects brought in for dissection 
are injected with fluid to pre- 


serve them from decomposition 
— urscuious acid or chloride of 
zinc. The fluid | tenet rates all the 
blood vessels at once; examined 
the arteries in the remains of 
Dr. Park man and saw no ap- 
pearance of the use of such a 
fluid. Dr. Webster had no neces- 
sary otlicial connection with the 
anatomical department ; saw no 
indication of the remains ha\in^ 
been dissected for anatomical 
purposes. My impression was 
that the person who cut them 
up had no anatomical knowledge. 
He vniirlif have seen a human 
body cut up; hut that he ever 
had a knife in his hand for (lie 
purpose, I very much doubt. 

f 'harlrs T. ./<ir Am 
chemist by profession ; have «»i\- 
cn attention to the science of 
chemistry and its practical ap- 
plication lor many years; was 
called to the Medical College 
after the discovery of the re- 
mains: went there on Saturday 
afternoon with ihe late Dr. Mar- 
lin Day, and met Dr. Winslow 
Dew is, dr., with whom we made 
an arraniietnent for conduct imr 
l lie examination. Dr. flay and 
myself undertook the chemical 
I art. There were shown to us 
parts of a human body and the 
contents of a small assay furnace 
about ten inches square. The 
parts of the body were turned 
over to the other jjenllcinen. 

Am acquainted with anatomy, 
having had a medical education; 
took some notice of the remains; 
saw no indication of their hav- 
ing been used for anatomical 
purposes; 1 thought, also, that 
they indicated the possession of* 
anatomical knowledge on the 


J.U’Ksow CifAHLi:s T. ( lHO.VlfcSO.) Horn Plymouth, Mas*. 
A scientist and author, and leader in analytical chemistry. 
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part of the person who had dis- 
sected them. Have heard the re- 
port made up on the remains by 
Dr. Lewis and others, and coin- 
cide generally with their con- 
clusions. 

Knew pr. George Parkman 
very well. He was frequently at 
my office. He was a tall, slen- 
der man of somewhat peculiar 
figure; rather flat in the chest 
and broad across the pelvis. At 
side view he seemed thin, but not 
so much so in front. I saw noth- 
ing in the remains dissimilar 
from what I should suppose was 
Dr. Parkman’s formation. [The 
written report of witness’s ex- 
perimental examination, made to 
the coroner’s jury, was here put 
into the case by consent.] 

Was instructed by the Attor- 
ney General to take possession of 
those articles found at the Med- 
ical College which were left with 
l)r. Gay. I refer to the blood 
vessels, more particularly ; sat- 
isfied myself that the alkali used 
upon the body was potash. The 
action of potash on human flesh 
is to soften it and ultimately dis- 
solve it; when applied in con- 
nection with heat, as by boiling, 
it dissolves it very rapidly; it 
might be used in this way pre- 
cisely as they make soap. 

Noticed on the side of the 
walls on the stair case loading to 
the lower laboratory, green drops 
of fluid and spots. They were 
still liquid and stood out from 
the wall; got some filtering pa- 
per, and Dr. Gay absorbed into 
the paper from tiie walls a quan- 
tity of this green fluid and car- 
ried it away; have examined this 
paper and find the green fluid 
to be nitrate of copper. 

The quantity of gold T found 
in the portion of the contents of 
the furnace, submitted to me 


was 173.65 grains. The sheath 
knife, silver hilt, 1 recognize as 
one which I have often seen in 
Dr. Webster’s possession at his 
rooms at the old Medical Col- 
lege in Mason street ; have known 
the doctor for twenty-five years; 
attended his lectures when a 
medical student and have since 
been in the habit of frequently 
calling on him; this knife was 
first shown to me immediately 
after his arrest and it bore the 
appearance of having been re- 
cently cleaned ; I scraped off 
some of the substance which had 
apparently been used for that 
purpose, and found it to be 
whiting moistened with oil; the 
furnace in the laboratory would 
have carried off the odor of burn- 
ing flesh if any had been con- 
sumed there. The draught is a 
strong one and the soap-stone 
cover fits tightly over the top. 

Cross-eiamined. It was the 
nitrate and not any other salt 
of copper upon the wall; if I 
had not heard that Dr. Park- 
man was missing, I should not 
have been led to suppose that 
the parts of the body were his. 
The thorax had not the appear- 
ance of having been boiled, but 
had been singed by fire. It is 
impossible to tell how long it 
had been subjected to the pot- 
ash. The thigh found inside of 
the thorax had been exposed to 
the heat of fire and also to the 
potash. The head of the bone 
was smoked and the skin soft- 
ened as if by the joint action of 
the two. 

The time which it would take 
to dissolve a human body in 
nitric acid, would depend on the 
mode in which it was cut up. If 
the bones were taken out, and 
the flesh cut into fine pieces I 
think that with the proper quan- 
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tity of acid it might ho entirely 
dissolved in half a day so as to 
become a dense, yellow liquid. 

Richard t'rossley . Am assist- 
ant to Dr. Charles T. Jackson ; 
have given attention to the ap- 
plication of chemistry for thir- 
teen years. Made an experi- 
ment on some blood vessels 
handed to me by Dr. Martin (lav, 
to ascertain if they had been in- 
jected witli chloride of zinc, or 
arsenic acid; and was unable to 
detect the presence of either sub- 
stance; coincide with Dr. .Jack- 
son that the substance absorbed 
by the filtering paper kept by 
Dr. (ray is the nitrate of cop- 
per. 

Dr. Nathan (\ Keep. Have 
been a surgeon-dentist for thirty 
years in Boston; live next to Dr. 
Winslow Lewis. Jr.; have given 
attention both to artificial and 
natural teeth; knew Dr. Heorge 
Parkman as early as when 

I was a student of medicine 
with Dr. John Kandall. and !e* 
has employed me as his family 
dentist and called on me himself 
whenever he needed any assist- 
ance or advice in the case of his 
teeth. (The blocks of teeth 
taken from the furnace were 
here exhibited to the witness . ) 
These blocks now shown to me 
arc the same which I made for 
Dr. Park matt. 

Dr. Park man's month was a 
very peculiar one: so marked in 
respect to its shape ami the re- 
lation of the upper and lower 
jaws that the impression of it on 
my mind was very distinct. 
When Dr. Parkman ordered the 
teeth he inquired how 1 on:: it 
would take to prepare them; he 
said that the Medical College 
(which was then building! was 
going to be opened with some 
inaugural ceremonies and he 


expected to be there and to make 
a speech; lie wished to have the 
set finished by that time, or be 
did not wish to have them at all; 
undertook to fulfil the order; the 
peculiarities of the mouth made 
it a very ditlicult ease, requiring 
the exercise of great skill and 
care; remember very distinetlv 
the particulars of completing the 
set ; more than in ordinary cases. 
(The witness described at length 
the making of the teeth.) 

I finished the teeth only half 
an hour before I lie ceremonies at 
the Medical College commenced; 
did not feel certain that all was 
completed and requested the 
doctor to call again and show me 
his teeth; when he railed 
lie remarked that he did not feel 
as if lie had room enough for 
his tongue; to obviate that ditli- 
culty 1 ground the inside of the 
lower blocks next to the tongue, 
so as to make more room. The 
grinding removed the pink color 
from the gum. and also the 
enamel from the teeth on the in- 
side and somewhat defaced their 
beauty. The shape of the spare 
ground out was peenliar, from 
the size of the wheel wliieh was 
not larger than a rent. 

Saw Dr. Parkman afterwards, 
occasionally, for the purpose of 
making such slight alterations 
or repairs upon bis teeth as were 
needed; tin* last time was about 
two weeks previous to bis disap- 
pearance; having broken a 
spring, lie called upon me late 
one evening to repair it ; I took 
out bis teeth, both upper and 
lower set, examined them all 
over to see that every part was 
right, repaired the spring, and 
spent half an hour in doing what 
was necessary. This was my last 
professional intercourse with 
him. He called on me, however, 
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the day before his disappear- 
ance and stayed some fifteen 
minutes, inquiring about a ser- 
vant that had lived with me; 
left the city Wednesday follow- 
ing*; went to the country to 
spend Thanksgiving, and re- 
turned the Monday after; had 
heard of the doctor’s disappear- 
ance before I left. On my re- 
turn, Dr. Winslow Lewis, Jr., 
presented to me these three por- 
tions of mineral- teeth, saving 
that he was requested to bring 
them to me for examination, On 
looking at them, I recognized 
them to be the same teeth that 
I had made for Dr. Parkman. 
The most perfect portion that 
remained was that block that be- 
longed to the left lower jaw; rec- 
ognized the shape and the out- 
line as being identical with the 
impression left on mv mind of 
those that 1 had labored on so 
long. Several of the other por- 
tions had been very much in- 
jured by fire. 3 proceeded to 
look for the models by which 
these teeth were made. On com- 
paring the most perfect block 
with the model, the resemblance 
was so striking that 1 could no 
longer have any doubt that they 
were his. 

The presumption is strong that 
they went into the fire in the 
head, or with some portion of it, 
or in some way muffled ; mineral- 
teeth, when worn, imbibe mois- 
ture, and if suddenly thrown 
Into the fire, or heated with great 
rapidity, the outside becomes 
glazed and the expansive power 
of the steam which is generated 
inside explodes them. Tf put in- 
to the fire surrounded by flesh 
or other muffling substance, on 
the contrary, the temperature 
would be raised more gradually 


and the moisture would evapo- 
rate from them slowly. 

Cross-examined. All these 
teeth came to me at the same 
time from Dr. Lewis, the Mon- 
day after Dr. Webster’s arrest. 
They were in my mind when Dr. 
Lewis first showed the teeth to 
me. and 1 said, Dr. Parkman is 
gone; we shall see him no more. 
Recognized them at once, with- 
out t lie moulds, and then went to 
look for the moulds. This name 
(of Dr. Parkman on the mould, 
shown to the ji\rv), was written 
upon it at the time it was made. 
They were kept in my cellar 
where I had put them away; 
keep my moulds to provide 
against any accident which may 
happen to the set of teeth made 
from them. 

Letter Noble. Was an assist- 
ant of Dr. Keep’s in 1840; am 
now a student of dentistry in the 
1 Baltimore College of Dentists; 
recollect working upon a set of 
mineral teeth for Dr. Parkman 
in the autumn of 1840; the super- 
scription upon the plaster mould 
shown me, “Dr. Parkman, Oct., 
1 840/’ — Che mould produced by 
Dr. Keep), is in my handwrit- 
ing; remember writing it. 

The teeth shown to me (the 
same blocks testified to by Dr. 
Keep) are the same which were 
slrmvn to me on Monday last, in 
presence of the counsel for the 
government, and the city mar- 
shal, when the latter delivered 
them to the former under seal, 
and the seal was broken by the 
Attorney General ; have had them 
in my custody since. They struck 
me at once as the teeth made for 
Dr. Parkman ; find a hole 
through the block at the same 
point as we were accustomed to 
make it; on the inside noticed a 
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surface which appeared to have 
been ground; 1 recollected that, 
that block of Dr. Parkrnan's had 
l>eeii ground in that way; saw 
Dr. Keep grind it; the grinding 
was done after the doctor went 
to the Medical College opening; 
have not the slightest doubt that 
these are the same blocks of 
teeth which 1 worked on for Dr. 
Purkman. 

Pememher the circumstances 
accompanying their being or- 
dered. The opening of the Med- 
ical Colleges when President Kv- 
erett delivered the address, was 
the time set for the teeth to he 
done; and as an accident oc- 
curred in baking them, we were 
compelled to sit up nearly all 
night to finish them. We got 
them finished just in time to let 
the doctor go over to the college; 
went there myself and sat where 
1 could sec the doctor and ob- 
serve, if he had occasion to 
speak, how well he used them! 
think the ceremony took place 
in the early part of November, 
1S4(>; have the impression that 
Dr. Parkmau did not speak, hut 
that when complimented for his 
liberality by Governor Everett, 
he merely acknowledged it with 
a how. Tie might have said a 
few words, but I rather think 
not; understood the compliment 
to refer to (lie donation of the 
land for the college. 

Jeffries Wyman, 1 ™ Am a pro- 
fessor of anatomy in Harvard 
College; with other medical or 
scientific gentlemen, examined 
the remains found at the Medi- 
cal College; the duty of making 
the examination was divided; I 
had charge of the fragments off 


hones found in the furnace, of 
which 1 have made a catalogue 
and detailed description. The 
box before me coutains the frag- 
ments of bones found in the col- 
lege. My attention was not 
called to the fleshy portions; 
though 1 saw them being ex- 
amined by Dr. Lewis and his as- 
sociates; have drawn a diagram, 
exhibiting the position in the 
skeleton of the bones found, and 
showing what would be necessary 
to complete the body, and here 
produce it ; saw no marks of the 
body having been used as a sub- 
ject for common dissection; 
was struck with the fact that the 
sternum had been taken out, as 
it would have been, by a physi- 
cian at an ordinary post mor- 
tem examination; also with the 
mode of the separation of the 
collar bone from the sternum 
and tirst rib. A person without 
a knowledge oi anatomy would 
not sm-eeed in earning the knife 
through so diHicull a passage as 
that between ihe clavicle, tirst 
rib, and the sternum. This is 
the only way of removal by a 
knife; the separation of the 
thighs showed some knowledge 
of anatomy, since the incisions 
were made dircetly towards the 
joint. My attention was not di- 
rected to the separation of the 
neck from the trunk; have 
known the saw to be used for 
that purpose, though it is not 
customary in common dissec- 
tions. 

Supposed the remains to he 
those of a person who had passed 
the middle period of life. The 
skin was very light ; was struck 
with the rjuantity of hair on the 


33 Wyman, Jeffries. (1814-187-4.) Born Chelmsford, Mnss. 
Physician and Scientist of distinction. Professor of Anatomy, Har- 
vard University, 1847-1874. 
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back; had not before seen a per- 
son with so much; it extended 
from the shoulder blades half 
way down the back in each side 
of the spine; saw nothing incon- 
sistent with the idea that the re- 
mains all belonged to one and 
the same person. 

If a person were killed by a 
blow, and immediately stabbed, 
there would be a flow of blood, 
according* to the depth of the 
stab, and the size of 1 he vessels 
wounded. If the blood were ef- 
fused internally, it could be re- 
moved without difficulty, so as not 
to leave marks or stains. A post- 
mortem examination can be 
made without necessarily spilling 
blood, if pains are taken to 
avoid it. They are not infre- 
quently made upon beds without 
taking* pains to remove the linen 
sheets. 

Examined spots on the stair 
case near the lower landing and 
which were supposed to be oc- 
casioned by blood; they proved, 
under the microscope to be to- 
bacco-stains. Higher up on the 
stairs were spots which the 
chemists present, T)rs. Gay and 
Jackson, supposed to be I hose of 
nitrate of copper. On Sunday 
they were still moist. 

Have made experiments in or- 
der to determine whether nitrate 
of copper will destroy blood- 
stains. The action of the nitrate 
of copper on the blood discs was 
not immediate; they were, how- 
ever destroyed in a few hours; 
should say that the nitrate of 


copper will remove the evidence 
of blood-discs; and that these 
last constitute the chief means 
by which recent blood can be de- 
tected by the microscope; saw 
no spots of blood on other parts 
of the building. 

A pair of slippers and a pair 
of pantaloons were shown to me 
for examination satisfied myself 
that these spots which I exam- 
ined were spots of blood. The 
right slipper had the blood on 
it; and, on the soles of both slip- 
pers was a substance resembling 
Venetian red. 

The pantaloons are marked 
with the name Dr. Webster. I 
cut pieces from them on which 
were spots, and these were 
shown by the microscope to be 
blood. They must have come up- 
on the pantaloons, laterally, or 
spattered up, or have fallen 
from a very short distance above. 
The only other marks of blood 
1 discovered were a few spots on 
a piece of white paper said to 
have been picked up in the pri- 
vate room. Professor Wyman 
produced his catalogue of the 
bones and gave an explanation 
of its details, with the aid of his 
diagram to facilitate its being 
understood by the jury. I see 
nothing inconsistent with the 
idea that they all belonged to one 
and the same body. 

Oliver Wendell Holmes.™ I am 
Parkin an Professor of Anatomy 
and Physiology, in Harvard Uni- 
versity. The professorship was 
so named in honor of Dr. George 


34 Holmes, Oliver Wendell. (1800-1894.) Born Cambridge, 
Mass. Graduated Harvard. Professor of Anatomy and Physiology, 
Dartmouth, 1838-1840. Practiced medicine in Boston. Professor of 
Anatomy and Physiology, Harvard, 1847-1882. Best known as a 
poet, novelist; and essayist, and one of the most brilliant of the Amer- 
ican writers of the nineteenth century. 
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Parkman. At the opening cere- 
mony of the Medical College in 
November, 1848, i recollect see- 
ing I)r. Parkman and of taking 
notice of his teeth: thought that 
lie had a set which looked very 
new, very white, and the upper 
I ortion of which were very long. 

Am the dean of the medical 
faculty. Professor Webster lec- 
tured four times a week to tin* 
medical class, on chemistry, and 
his laboratory, lecture room and 
small back room form an inde- 
pendent establishment, entirely 
separate from that of all the 
rest of the professors; never 
knew him to have occasion for 
the use of subjects for dissec- 
tion in his department. His lec- 
tures were delivered between 1*J 
and 1 : mine from 1 to *J. 

The fleshy part of the remains 
showed a knowledge of anatomy 
on the part of the dissector; 
should say, generally, that there 
was no botching about the bus- 
iness: am familiar with the ap- 
pearance of Dr. Parkmai.'s 
form; saw nothing about these 
remains dissimilar from it. A 
stall in the region of the hole, 
between the sixth and seventh 
ribs, would not necessarily oc- 
casion a great effusion of blood, 
externally. It would depend 
upon the direction of the wound. 
Remember the day of Dr. Park- 
man’s disappearance. My lecture 
commenced that day at one: my 
room is over his; the ceiling ol 
his is very high, and I am never 
disturbed by noises from it; his 
rooms are generally vacant when 
] am lecturing; have often been 
in my room when Dr. Webster 
was lecturing in his; have never 
overheard explosions from his 
experiments. 

Crnss-e. rami netl. If the stab 

between the sixth and seventh 


ribs were in an upward direc- 
tion, think that there would be 
a great internal effusion of blood 
and a considerable external; 
have overheard applause proceed- 
ing from Dr. Webster's room 
when I have been in the demon- 
strator’s room, hut never in my 
own. The demonstrator's room 
is on the same floor with mine 
but more accessible to sounds 
from below ; cannot say posi- 
tively that 1 saw the luiir singed 
or other indications of tire about 
the body: n mortal blow upon 
the head would not necessarily 
be followed bv any effusion of 
blood 

William I). Eaton. Am a po- 
lice otlieer; was present when 
tlie remains were turned out of 
the tea chest. Mr. Fuller took 
the thigh nut from the thorax; 
brushed off some of the tan from 
the chc<i and at once saw the 
hole there, already cut; said In 
Mr. Fuller that ii was about lie* 
size ol the jack knife which he 
had found. 

( rn^y-t' ruminal. Do not mean 
the sheath knife, nr yatagan; 
hut ilia! which was found in the 
tea client; it was shut up but I 
opened i( ; put my linger* into 
the hole; think that i'. was upon 
the left side; there were sour* 
six of us present at the lime 
Fuller, Heath, Riee, etc.; took 
hold and lifted up the thorax, 
but with no more force than 
enough to take up a piece of 
paper; the lea chest was tilled 
up with minerals in papers; 1 
should think that there was 
more than one tier of them; did 
not turn the body over myself; 
saw* it turned over; was at the 
college every day but Friday 
(the dOth) for many weeks. 

Ephraim LittlrfirM. Am jan- 
itor of the Medical College; su- 
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perintend the building, make the 
tires and do the sweeping and 
dusting; have been so employed 
seven years — four years at the 
old Mason street college and 
three years at the new in North 
Grove street. 

Have known Dr. Webster since 
my first connection with the col- 
lege; had known Dr. Parkman 
twenty years; was present at an 
interview between Dr. Parkman 
and Dr. Webster on the evening 
of 19th November in Dr. Web- 
ster’s back private room. Dr. 
Parkman came in suddenly; the 
first words he said were, Dr. 
Webster, are you ready for me 
tonight? Dr. Parkman spoke 
quick and loud. Dr. Webster 
said, No, I am not ready tonight, 
doctor. Dr. Parkman said some- 
thing about Dr. Webster selling 
something that had been mort- 
gaged before, or of mortgaging 
it a second time; or something 
like that. Dr. Webster said, I 
was not aware of it. Dr. Park- 
man said. It is so, and you know 
it. Dr. Webster told him, I will 
see you tomorrow, doctor. Dr. 
Parkman stood then near the 
door; he put his hand up and 
said, Doctor, something must be 
accomplished tomorrow. He then 
went out and it was the last time 
that T saw him in the building. 
The next day Dr. Webster asked 
me if I was busy, or could carry 
a note to Dr. Parkman; got a 
boy named John Maxwell to 
carry it up as quick as he could ; 
he came back and said that lie 
gave it into Dr. Parkmnn’s hands 
at his house. Dr. Webster on 
Monday, before Dr. Parkman 
called, asked me if the vault had 
ever been fixed where we put 
the remains from the dissecting 
and demonstrator’s rooms, up 
stairs; T told him that the vault 


had all been covered up with 
dirt; he asked me how I got 
down to cover it up; I told him 
that we took up the brick floor 
in the dissecting room entry and 
then cut a hole through the 
board floor to get down; lie 
asked me if that was all the way 
to get down under the building; 
I described to him how the walls 
ran ; he asked me if he could get 
a light into that vault and I told 
him no; lie said that he wanted 
to get some gas to try an exper- 
iment; 1 replied, It is a good 
time now: the tide is in, and 
will press the gas up; he said 
that he had apparatus that he 
could do it with, that when he 
wanted the gas he would let me 
know. 

On Thursday before Dr. Park- 
man disappeared Dr. Webster 
said that he wanted me to get 
some blood for next day’s lec- 
ture; as much as a pint; after 
Dr. Holmes’s lecture I went up 
to his room and saw the student 
who attends the apothecary shop 
at the hospital; told him that 
Dr. Webster wanted to get a 
pint of blood. He said, I think 
we shall bleed some one tomor- 
row morning and I will save the 
blood. 

Friday morning the student 
said that he could not get any, 
as they had not bled anybody; 
went to Dr. Webster’s room 
about half-past eleven o’clock 
that forenoon and told him that 
I could not get any blood at the 
hospital; he said that he was 
sorry as he wanted to use it at 
his lecture. 

Friday I made the fire in Dr. 
Webster’s back room; saw a 
sledge hammer there, one which 
had been left there bv the ma- 
sons when they worked there a 
year before; it was a mason’s 
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sledge with a handle two feet 
long and weighing some six or 
seven pounds; both faces were 
rounded like an orange cut in 
halves; its usual place was the 
laboratory below and I had 
never seen it anywhere else; 
took it down stall's into the lab- 
oratory and set it up against the 
box where Dr. Webster makes 
his gases; have never seen the 
sledge since; have hunted the 
building hut cannot find it ; 
about a quarter to two saw Dr. 
Parkmnn coming towards the col- 
lege; was walking very fast; 
I went into Dr. Wares lecture 
room, laid down on the settee 
nearest the front door, waiting 
for Dr. Holmes’s lecture to 
close to attend to clearing his 
table; did not hear any one go 
in or out of Dr. Webster’s room; 
a few minutes of two o’clock 
went up to Dr. Holmes’s room 
to lock up the doors and help 
the doctor clear away his table; 
after T had put away the things 
in Dr. Holmes’s room I came 
down and locked the outside 
front door; may have stayed in 
Dr. Holmes’s room fifteen min- 
utes; Dr. Holmes was the last 
out of the building ami 1 imme- 
diately locked the outside front 
door; went down stairs to clean 
out the furnaces for the fires 
next morning; went down stairs 
to Dr. Webster’s laboratory 
stairs door, that leads out into 
my cellar to clean out his stoves. 
There are two doors there, one 
in the inner and one in the outer 
partition wall; tried both and 
found them bolted on the inside; 
thought that T heard him in there 
walking; heard the water run- 
ning; went up stairs through the 
front entry and tried the door 
that leads into the lecture room; 
I put my key into the door to 


unlock it; found it unlocked but 
bolted on the inside; about 4 
o’clock Mr. Pet tee, messenger of 
the New England Hank, the col- 
lector for the college called; a 
student named Ridgeway was go- 
ing out of town early t he next 
'morning and Mr. Pettce bad 
come there to till out the tickets 
for hint for the course of lec- 
tures. He filled out all except 
for Dr. Webster’s course and 
those 1 had myself; had half a 
dozen which the professor gave 
me to sell if anybody wanted to 
buy them. Mr. Petiee gave me 
1 lie tickets and went away — six 
tickets being all that Mr. Ridge- 
way would need except those for 
Professor Webster’s course; was 
it» take the tickets and get; all 
the money from Mr. Ridgeway. 

1 don’t recollect that 1 tried 
his door again that afternoon 
until late in the evening; my ob- 
ject in trying his doors was to 
clear his furnace, to clear up his 
table ami to wash up his appa- 
ratus. 

About half past five heard 
some one coining down the buck 
stairs that lead from the front 
entry down into mv cellar; it 
was Dr. Webster; be had a can- 
dle stick in his hand and a can- 
dle burning; he always used can- 
dles; never knew him to use a 
lamp; lie blew the candle out, 
placing the stick on the settee, 
and went out of Ihe east passage 
way through what I call my 
door, was so near him that he 
could not help ‘seeing me; that 
night I went out to a party and 
got home nhnul 10; went, to mv 
kitchen, took a 1 "no to go and 
fasten up the building; the first 
door was Dr. Webster’s labora- 
tory stairs door; I found that 
fast, then started to go into the 
dissecting room; tried the store 
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room door leading into the lab- 
oratory and found it fastened; 
went to put out the lights in 
the dissecting room as the stu- 
dents dissected some times as 
late as 10 o’clock; saw no lights 
and no one there; never knew 
Dr. Webster’s rooms locked in 
this way at night in lecture 
time before since I have been at 
the college. 

Saturday morning went to the 
dissecting room and found the 
outer entry door unbolted; no 
one had a key to the outside 
front door except Dr. Leigh, the 
librarian; no one except him 
could gain access to the build- 
ing after I had locked it up at 
night; tried to get into Dr. Web- 
ster’s back room on Saturday 
morning; unlocked his lecture- 
room door by which he had come 
out the night before and went 
down to the door leading to the 
back room, but found it locked; 
never had a key to that door; in 
summer time when the lectures 
are not held at the college the 
doctor had been accustomed to 
come out that door and leave all 
fastened behind him; but this 
had not been his practice in lec- 
ture time; after finding this door 
locked 1 went hack to my rooms 
and soon after Dr. Webster 
came to the college; he had a 
small bundle under his arm; fol- 
lowed him up into his room, lie 
unlocking the door; he took his 
keys and unlocked the door lead- 
ing from his lecture room to his 
private room; he said, Mr. Lit- 
tlefield, make me up a fin* in the 
stove; asked him if he wanted 
anything else done; he said he 
did not; then started to go down 
the stairs that lead into the lab- 
oratory; he stopped me and told 
me to go out the other way ; saw 
Dr. Webster again before 11 


o’clock; gave him fifteen dollars 
in gold half-eagles for Mr. Ridge- 
way’s ticket; the balance of the 
money which I received from Mr. 
Ridgeway, eighty-five dollars, I 
paid over to Mr. Pettee. 

Could not get into Dr. Web- 
ster’s rooms any more the rest of 
that day, than I could Friday 
afternoon; Saturday was my 
sweeping day; tried the doors a 
number of times; heard some 
one in the lower laboratory 
walking and moving round, but 
could not get in, nor could I tell 
what the person was doing; 
heard the water running every 
time that I passed through the 
store room; did not see Dr. Web- 
ster in the college Sunday, but 
his doors were fast all the time. 
About sunset Sunday was talk- 
ing with Mr. Calhoun, one of the 
foundry men, about Dr. Park- 
man — how suddenly he had dis- 
appeared, when saw Dr. Web- 
ster coming; he said to me, Mr. 
Littlefield, did you see Dr. Park- 
man the latter part of last week ? 
I told him that I had. lie asked 
at what time I saw him; I said 
last Friday, about half-past one; 
lie asked, Where did you see 
him; I replied, about this spot. 
He asked which way he was go- 
ing; 1 said, He was coming right 
towards the college; he asked. 
Where were you when you saw 
him; told him that I was stand- 
ing in the front entry looking 
out of the front door; he had his 
cane in his hand and he struck 
it down upon the ground and 
said. That is the very time that 
I paid him $483 and some odd 
cents; told him that T did not 
see Dr. Parkman go into the lec- 
ture room or out of it, as 1 went 
and laid down on the settee in 
Dr. Ware’s room. Dr. Webster 
said that he counted the money 
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down to Dr. Parkman on his 
table; that Dr. Parkman grabbed 
the money up, without counting 
it and ran up, fast, two steps at 
a time, the steps in the lecture 
room, savin*? tliat he would go 
to ('ambridge and discharge the 
mortgage. Dr. Webster contin- 
ued: I suppose he did: but 1 
have not lieen over to the reg- 
istry of deeds to see. He said 
further, the lirst he knew of Dr. 
Parkmnn's being missed, he read 
it in the Transcript; that he was 
the unknown man that was to 
meet Dr. Parkman, alluded to in 
the notice in the Transcript : that 
lie had been to see the Kov. Fran- 
cis Pullman; he went away, 
savin*? not him? more. 

Psually, when Dr. Webster 
talks to me he holds his head up 
and looks me in the face; this 
lime he held liis bead down; ap- 
peared to lie coi* fused and agi- 
tated; never saw him so before ; 
saw liis face and thought be 
looked pale, bn Monday eoubl 
not get i li t « » Dr. Webster's room 
to make up bis tires; tried twice. 

Thai morning my wife told 
me that Dr. Samuel Parkman 
had been there* and had gone up 
to see Dr. Webster; went 
flirom?h the laboratory into the 
hack room ami saw Dr. Samuel 
Parkman and Dr. Webster talk- 
ing together; they were talking: 
about Dr. George Parkman; 
beard some conversation about 
money; beard Dr. Webster say 
that Dr. George Parkman was 
very angry; went to the front 
door and a gentleman who had 
specs on asked for Dr. Webster; 
have since ascertained that it 
was Mr. Parkrnan Blake: told 
him that Dr. Webster was in: 
lie said be wanted to see him; 
took the key to unlock Dr. Web- 
ster's lecture room door; found 


it unlocked but bolted on the in- 
side; told him that 1 eoubl not 
get in that way, but that 1 would 
go round the other way by the 
laboratory stairs; went up 
stairs and told Dr. Webster that 
Mr. Blake wanted to see him; he 
was standing by the table and 
did not answer at first; he 
seemed to hesitate, Imt finally 
said, You may let him in; un- 
boiled tin* door ami let Mr. 
Blake in; about half past eleven 
I went again to the laboratory 
stairs door bill found il fastened. 
About 1- 4 /clock on that day 
(Monday) saw Mr. Kingsley 
and Mr. Starkweather coming 
up the steps to the front door. 
Kingsley says, Mr. Littlefield, 
we have come to look round the 
college; we cannot trace Dr. 
Parkman anywhere but here; 
otic red to show him any part of 
the building to which 1 had ac- 
cess m \ self; siw Dr. Holmes 
ami l * i|t 1 him of Mr. Kingsley's 
request; the doctor told Mr. 
Kingsley that he didn't suppose 
that he wished to overland tin* 
anatomical subjects; Mr. King- 
lev replied that lie < 1 it { not: that 
they only wished to loot; round 
in the attics to see if Dr. Pari 
man had not stowed himself 
away somewhere there. Dr. 
Holmes then told me to show 
them all round; went to Dr. 
Webster's apartments and found 
liis door bolted and gave three 
or four raps; Dr. Webster 
opened the door; just putting 
his head out; told him that the 
officers had come to look for Dr. 
Parkman; don't know that he 
made any answer; we passed in- 
to liis lecture room and into his 
lower laboratory. Messrs. Kings- 
ley and Starkweather looked 
round a little and then went out 
bv the floor leading into my cel- 
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lar; did not hear the doctor say 
anything; do not know that lie 
followed us down stairs that 
day; showed the parties all over 
the building; do not recollect 
whether the officers went into 
my apartments that day or not; 
Dr. Webster was there; I think 
that I heard him in the after- 
noon. 

Tuesday morning tried all Dr. 
Webster’s doors in order to 
make his fires, it being lecture 
day; could not get in further 
than the lecture room; about 
half past nine or ten I unlocked 
his lecture room door again and 
found that he was in, with a 
kind of smoking cap upon his 
head, and a pair of overalls on; 
was busy preparing for his lec- 
ture at 12; saw that he had a 
fire in the stove there; asked him 
if he wanted a fire in his fur- 
mace below; he replied, No, that 
the things which he was going 
to lecture upon would not stand 
much heat. 

A short time after, saw Mr. 
Clapp, Mr. Fuller, Mr. Kings- 
ley and Mr. Rice come in; Mr. 
Clapp said that they wanted to 
search the college; that they 
were going to search over every 
foot of land in the neighbor- 
hood; he said, Tf we search the 
college first, people round here 
will not object to our searching 
their houses; told him that I 
would show him any place in 
the college where I had access; 
Dr. Bigelow told me to show 
them all over the building; one 
of the officers said. Let us go in- 
to Dr. Webster’s apartments. 

Led them to the laboratory 
stairs door and found it fas- 
tened — bolted upon the inside; 
told them that we should have 
to try another way; went up 
stairs through the front entry 


to Dr. Webster’s lecture room 
door; found it unlocked but 
bolted on the inside ; rapped 
loud with my knuckles ; then 
pounded with my hand; in a 
minute or two Dr. Webster un- 
bolted the door and I told him 
what the officers were there for. 

Mr. Clapp went to the door of 
his little room to which I have 
had no access; Dr. Webster 
said, There is wdiere I keep my 
valuable and dangerous articles. 
Mr. Clapp did not go in but 
acted as if he were afraid to. He 
barely looked in, then we all 
passed down the laboratory 
stairs; I went forward and they 
followed; Dr. Webster came 
with us; Mr. Clapp went to the 
privy door; it has a large square 
glass over it; painted or white- 
washed about two-thirds over; 
Mr. Clapp asked, What place is 
this? 1 said, That is Dr. Web- 
ster’s private privy; no one has 
access there but himself; thought 
Dr. Webster withdrew the atten- 
tion of the officers from that 
place; he went and unbolted the 
door leading from the labora- 
tory to tlie front store room and 
said. Gentlemen, here is another 
room; saw Mr. Kingsley in the 
recess of the laboratory where 
the thorax was found in the tea 
chest. One of the officers said 
that they wished to search the 
vault or dissecting room recep- 
tacle; told them that there was 
nothing there but what I had 
thrown in myself; that I had the 
sole charge of it and always kept 
the key; unlocked the lid and 
they lowered a glass lantern into 
the vault and saw that there was 
nothing there; the officers went 
all over the building and into 
the apartments on the same 
floor with the laboratory; some 
one asked if there was any way 
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to pel under 1 he building; I told 
them that there was and led them 
to the trap door leading under 
the building; we got some lights 
and the otlieers had their lan- 
terns; Mr. Hire, Mr. Clapp. Mr. 
Fuller and myself went down 
under the huildiug; the rest, ox- 
eept Mr. Fuller and myself, did 
not go very far; we two e raw led 
across from the front to the 
back side of the building; noth- 
ing was found or seen but the 
dirt placed there when the 
building was made; pointed to 
the wall under Professor Web- 
s' ers laboratory and told Mr. 
Fuller that that was the only 
) lace that had not been searched; 
that the only way to get to it 
was to take up the floor or dig 
through the wall; they searched 
my rooms and left ; did not get 
into the doctor's rooms again 
that forenoon; about 1 was in 
the front cellar and l>r. Web- 
ster came up the front steps and 
1 heard him unlock his leetur*- 
ronin door and go in; next heard 
him go clown and unbolt the door 
leading under the laboratory 
stairs into toy cellar; when his 
bell rang 1 said to my wife. 1 
guess Dr. Webster has got his 
door open now, and I can get in. 

When I went up into his 
back room be stood at the side 
of a table and appeared to be 
reading a newspaper. He asked 
me if I knew where Mr. Foster 
kept; near the Howard Atbe- 
nfcuun? I replied that I knew 
him. He asked me if I had 
bought my Thanksgiving tur- 
key; told him that I had not, 
and did not know as 1 should 
buv one; lie then handed me an 
order saying. Take that and get 
a nice turkey, as T am in the 
habit of giving away two or 
three, and perhaps I shall want 


you to do some odd jobs for me. 
Thanked him and told him that 
if 1 could do anything for him 
I should be glad; be also gave 
me another order to Mr. Fos- 
ter to send him some sweet po- 
int oes; carried both orders to 
Mr. Foster and picked out the 
turkey; it was the first lime Dr. 
Webster ever gave me anything. 

A hunt <». fixed myself to go to 
the Suffolk Lodge of Odd Fcl 
lows; heard some one coming 
down the back stairs; it was Dr. 
Webster, with a candle burning 
as before; he blew it out and 
laid the stick upon the settee; 
Jie went out with me and walked 
along with me through Bridge* 
street ; asked him if he wanted 
any more tires that week, as the 
lectures closed that day for the 
week; he said, No, I shall not 
want any more fires this week. 
Just before we got to Cambridge 
street, says lie, Mr. Littlefield, 
are you .going down town? I 
replied. Yes. sir; 1 am going 
down to the lodge. Says he, 
You are a Freemason, aren’t 
you? I told him, Ye**, they call 
me a part of one; we parted, he 
went towards the bridge and 1 
up Cambridge street; found that 
the door of tin* laboratory was 
bolted after I came back from 
Mr. Foster's. 

Wednesday morning Dr. Web- 
ster came to the college early; 
lie went up the* back stairs into 
the front entry; beard him move 
things round in his laboratory; 
went to his laboratory door 
leading from the store room and 
tried to hear what was going on 
and to look through the key- 
hole; but the ketch was over it 
on the inside and l could not; 
took my knife and undertook to 
cut a hole in the door, but it 
made a cracking and I though; 
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Dr. Webster heard me and 
stopped; returned to the store 
room and laid down on the floor 
with the left side of my face to 
the floor, so that I could look 
under the door; heard a coal- 
hod move on the bricks in the di- 
rection of the privy; 1 saw him 
come along with a coal hod; I 
could see him as high up as his 
knees; he went along towards 
the furnace where the bones 
were found; there were kept 
bark, charcoal, Cannel and Syd- 
ney coal, in the closet near -the 
privy, and anthracite coal in the 
bin near the furnace. 

About 3 o'clock p. in., was 
passing through the dissecting 
room entry found the walls hot 
near where Dr. Webster’s lab- 
oratory is; so hot I could hardly 
bear my hand on them ; knew it 
must proceed from the assay 
furnace where I never made a 
fire and never knew a fire to be; 
was afraid that the building 
would take lire; went to the 
store room, unlocked the door 
and went in out of the dissecting 
room entry; found Hint the door 
leading into Dr. Webster’s lab- 
oratory was bolted on the in- 
side but unlocked; next went to 
the laboratory stairs door, lend- 
ing from my cellar and found 
that fast; then went up stairs, 
unlocked his lecture room and 
went in, for the purpose of go- 
ing down that way; I found the 
door to the back room locked; 
went down stairs to look out ot 
my cellar window to see if I 
could discover fire proceeding 
from the rear of the building. 
Not being able to see any thing, 
got out of my back door and 
climbed on the wall to the 
double window of the labora- 
tory; found the window unfas- 


tened, raised it and went in ; the 
first place I went to was the 
small furnace in which the bones 
were found; there was not much 
fire there; the furnace was cov- 
ered up with a soap stone cover 
and the cover and range all cov- 
ered with minerals; there was a 
large iron cylinder lying on the 
top of the range; went to the 
door leading to the place where 
the large furnace is and took a 
broom to try the water in the 
hogshead; there were two hogs- 
heads of water, in one of which 
was a copper gasometer; meas- 
ured one with the broom handle 
and found that two-thirds of the 
water was out; did not measure 
the other which had the gaso- 
meter in it, but the gasometer 
showed that the water was out; 
they were both full Friday; dis- 
covered that about two-thirds of 
two barrels of pitch-pine kind- 
lings were gone; Friday one of 
these was full and the other 
about three-quarters full; ob- 
served spots which I had never 
seen before; put; my finger down 
to them and tasted them and 
they tasted like acid; in his 
back private room found the 
same kind of spots; told my wife 
about these things; noticed that 
the Cochit ante water was run- 
ning all the week; 1 never knew 
1 he water to be kept running be- 
fore this time, except in order 
to draw it off; did not see Dr. 
Webster again that day nor on 
Thursday, the next, which was 
Thanksgiving; Thursday, tried 
to get some grape vines and a 
box which bad stood outside of 
the laboratory door, into the lab- 
oratory; there was a bunch of 
grape vines, an empty box, and 
a bag of tan, which had lain there 
outside of the doctor’s door since 
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Monday; had tried to get these 
things into the laboratory a 
number of times. 

Thanksgiving day 1 went down 
to Mr. Hoppin’s wharf and got 
a piece oi* lime for Dr. Web- 
ster, which he asked me for on 
Tuesday; he wanted a lump as 
large as my head; have procured 
it for him every winter. 

Thursday afternoon I dug a 
hole through the walls under Dr. 
Webster’s privy to see if any- 
thing was there, and to satisfy 
myself and the public, because 
whenever I went out of tlu* col- 
lege some one would say. Dr. 
Parkman is in the Medical Cnl 
lege and will be found there, it 
ever found anywhere; tie\er 
could go out of the building 
without hearing such remarks; 
all oilier parts of the building 
had been searched and if noth- 
ing should he found in the privy 
1 could convince the public that 
Dr. Parkman had not met with 
foul play in the college; used a 
hatchet and a mortising chisel; 
worked an hour and a halt but 
found that I could not make 
much progress with the tools; 
got out two courses of brick and 
then gave up t lie job for the 
night; was out that night until 
4 o’clock the next morning, at a 
ball at Cochituale Hall, given by 
a division of the Sons of Tem- 
perance; there were twenty 
dances, and I danced eighteen 
out of the twenty; Friday: 
while we wore at breakfast Dr. 
Webster came into the kitchen, 
took up a newspaper and asked. 
Is there any more news — do you 
hear anything further of Dr. 
Parkman? He said that lie had 
just come from Dr. Henchman’s 
apothecary shop; that Dr. 
Henchman had said that a 
woman had seen a large bundle 


put into a cab, that she had taken 
the number of the cab, and that 
they had found the cah all cov- 
ered with blood; l said. There 
are so many thing reports about 
Dr. Parkman that we do not 
know what to believe. Dr. Web- 
ster then went up stairs. 

Asked Dr. Henry Higelow if 
lie knew that there was a suspi- 
cion about Dr. Webster; lie said 
that he did; told him that 1 had 
commenced digging through the 
wall, and understood him to 
say, (So ahead with it ; told him 
all about Dr. Webster’s keeping 
1 1 is doors shut from me; 1 went 
into the demonstrator’s room 
and there found Dr. *1. II. S. 
■lacksoti alone at work; I told 
him that I was digging through 
tin* wall and he said, Mr. laltle- 
tield. 1 1‘eel dreadfully about 
this; and do you go through that 
wall before you sleep tonight. 
He asked me if I found anything 
what 1 intended to do. 1 told 
him that I should go to Dr. 
Holmes; said he. You had hel- 
ler not go to him, hut go to the 
elder Dr. Higelow in Summer 
street, and then come and tell 
me; if 1 am not at home, lea\c 
your name on my slate and I 
shall understand it. 

In the afternoon, about - 
o’clock, asked Mr. Ijeonnrd Ful- 
ler if he would lend me a crow- 
bar: be got it and asked me 
what I wanted to do with ii ; 
1 old him that I wanted In dig a 
hole in a brick wall to carry a 
lead pipe in, to let water pass 
through; he replied. I guess von 
do. lie said no more and I took 
the crowbar and left ; I spoke 
jocosely; suppose that be sus- 
pected what I was doing; went 
to the house and locked every 
door so that Dr. Webster could 
not get in. nor any one else; 
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dropped the dead latch of the 
front door and put my wife to 
watch the doors, telling her to 
let no one in unless she saw who 
it was; told her if Dr. Webster 
came to the door to give four 
raps on the floor to warn me; if 
anybody else came not to dis- 
turb me; went under the build- 
ing and to work; blistered my 
hands with the crowbar, and 
finding that I could not make 
much progress with a crowbar, 
went to Mr. Fuller and got a 
cold-chisel and a hammer; went 
to work again and got along 
pretty rapidly; got out three and 
a half courses in length of the 
bricks; soon I heard a running 
and a rap four times upon the 
floor and I came up as soon as 
I could from under the building; 
met my wife and she said, T 
have made a fool of you this 
time; two gentlemen called here 
and I thought that one was Dr. 
Webster, but they are Mr. Kings- 
ley and Mr. Starkweather; they 
are at the door now. Mr. Kings- 
ley asked me what private place 
there was that had not been 
searched; told him, and Mr. 
Kingsley said. Let us go into his 
laboratory; told him that it was 
locked up, and that we could 
not get in ; they then went away ; 
saw Mr. Trenholm, the police of- 
ficer, and told him what T was 
doing and that I should get 
through in twenty minutes or 
half an hour, and that if he 
would come back I would tell 
him the result; as I was going 
into my shed I met my wife and 
she said, You have just saved 
your bacon, as Dr. Webster has 
just passed in ; was talking with 
Mr. Trenholm when Dr. Web- 
ster came out, a little before 4 
o’clock; he spoke to both of us; 
said that an Irishman had of- 


fered to change a $20 bill on the 
Cambridge side of the bridge to 
pay his toll of one cent — they 
thought that it was an extraor- 
dinary thing for an Irishman to 
have a $20 bill and so they kept 
it; he said that the marshal had 
been to him to ascertain if he 
knew to whom he had paid such 
a bill, and that he could not be 
positive as to the matter. Went 
under the building again, re- 
questing my wife to keep a close 
watch on the door; took the 
crowbar and knocked the big- 
ness of the hole right through; 
held my light forward and the 
first thing which I saw was the 
pelvis of a man and two parts 
of a leg; the water was running 
down oil these remains from 
the sink; knew that it was no 
place for these things; went up 
and told my wife that I was go- 
ing down to Dr. Bigelow’s, and 
told her what 1 had discovered; 
locked the cellar door and took 
the key in my pocket so that no 
one could get down until I re- 
turned; went to Dr. Jacob Bige- 
low’s; was not at home; went to 
Dr. Henry J. Bigelow’s, in 
Chauneey place, and told him 
w T hat I had discovered; he told 
me to come along with him to 
Mr. Robert G. Shaw, Jr.’s, in 
Summer street; the marshal 
came in to Mr. Shaw’s, and I 
told him what I had told the 
others. The marshal told me to 
go right back to the college and 
lie would soon be there; went to 
Dr. J. B. S. Jackson’s, wrote 
my name on the slate and then 
went, to the college and got there 
before any of the other parties; 
found Mr. Trenholm, and he told 
me that he had been down and 
seen the remains; the marshal 
and Dr. Bigelow got there in ten 
or fifteen minutes after I got 
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home; Mr. Clapp fame before 
them, I believe. 

Before Dr. Webster was 
brought down to the college 
that evening. Mr. Tukey, Mr. 
Trenholm and myself went into 
the laboratory and uneovemi 
the furnace; put my hand into 
the furnace and took out a piece 
of bone: the party, with l)r. 
Webster eaiue about eleven 
o'clock, supported by two per- 
sons, one on eaeh side; Dr. Web- 
ster spoke to me and said. 
They have arrested tne and have 
taken me from my family and 
did not give me a ehanee to bid 
them p>od night 

i unlocked the door of the 
lecture room and let them in; 
Dr. Webster was very much ag- 
itated: sweat very badly and 
trembled; did not have the use 
of bis legs ; they asked me for 
the key id* his door; told them I 
did not have it, that Dr. Web- 
ster always had it ; Dr. Webster 
said that they had taken him 
away in such a hurry that lie 
had no chance to take his keys; 
we forced the doors; they wanted 
to go into the other private room 
where the valuables were kept ; 
told them that 1 never bad had 
:: key of it, and Dr. Web- 
ster made the same answer as to 
the key that be did in relation 
to the other door; was asked 
where the key of the privy was 
and I told them that they insist 
ask Dr. Webster, as 1 never 
saw the inside of it in my life. 
Dr. Webster said. There the key 
lumps upon the nail; Mr. Tren- 
lioliri tried it and said. This is 
not the key. i: don’t lit. Bet me 
see it, said Dr. Wcbs’er: I did, 
and be said. This is the key to 
my wardrobe, but the other is on 
there somewhere. They bunted 
round for it but could not find 
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it ; 1 understood Dr. Webster to 
say he did not know where it 
was. We went down stairs and 
broke open the privy; when he 
put into the laboratory he asked 
for water; pot a tumbler and 
handed some to him; he trem- 
bled and snapped at it as a mad 
dop would; lie did not drink 
any; he pot some into his 
mouth, hut it appeared to choke 
him; someone asked, Where that 
taruaee was, where the hones 
were; 1 went to the furnace and 
uncovered it, taking otT all the 
minerals which were upon the 
cover; put my hand in and took 
out a piece of bone which ap- 
peared to lie the socket of some 
joint: Mr. Pratt was there; 
whim body else look out some. 
Somebody said. Don't disturb 
tin* bones; alter this we went 
down under the buildinp and 
broupht the remains up; heard 
Mr. Samuel D. Parker ask Dr. 
Day, If those were the remains 
of a human laxly. Dr. Day said 
lie should think that they were. 
Dr. Webster appeared to be very 
iirwh epilated; sweat very badly 
end the tears and sweat ran 
down his cheeks as fast as they 
#oi;ld drop; Mr. Adams. Mr. 
Keller, Mr. Bice and Mr. Tren- 
holtn were left in charge of the 
eollepe that nipht ; think that 
there were four ollicers; received 
-i\ lecture tickets from Dr. Web- 
P/T and sold three at .*lo each. 
The Money for linkway's ticket 
I paid over on Saturday morn- 
in tr. The money for I be other 
two 1 had paid over previously. 
Recognize the slippers as Dr. 
Webster's; I have seen these, <r 
a pair like them for a year or 
two, about bis back room; tbep* 
was blood oil them; think that I 
eever saw the saw until Satur- 
day after Dr. Webster s arrest. 
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Mr. Bemis exhibited the saw 
to the jury and showed them 
some marks on it. He said that 
Dr. Wyman had examined it 
with the microscope and could 
not satisfy himself that the 
marks were blood ; but he should 
submit it tp them for what it 
was worth; it had a red thumb- 
print on the left side of the han- 
dle, where the thumb would na- 
turally press in using’ it. it was 
about eight inches long, and is 
such as is used by joiners for 
fine w T ork. 

Mr, Littlefield. Have seen the 
jack-knife found in the tea 
chest, or one exactly like it. Dr. 
Webster showed it to me, the 
Monday before Dr. Parkinan dis- 
appeared. He said, See what a 
fine knife 1 have got. He handed 
it to me and I examined it. He 
said that he had got it; to cut 
corks with. 1 said, I should 
think that is just what you 
want, doctor. I noticed at that 
time the images of the deer and 
the dog’s on the blade; never 
saw it before that; Monday; did 
not see it afterwards until it 
was found in the tea chest. The 
doc tor’s usual working dress was 
a pair of cotton overalls and an 
old coat; the overalls were blue, 
lie had them oil the first day the 
officers came to the college. 
Never knew the doctor had the 
keys of any other doors than 
those of his own rooms and of 
the dissecting room; knew that 
a bunch of skeleton keys were 
found on Saturday, in his little 
hack \vmate room. I knew, also, 
that towels were found In the 
privy vault — a diaper roller and 
two crash towels. There were 
marks of “W.” on the crash 
towels. The diaper rollers, I 
had known for two or three 
years. It was the only one of 


that kind that Dr. Webster ever 
had; wiped my hands on it that 
Friday when I went up and told 
Dr. Webster that I could not get 
any blood at the hospital; do not 
recollect whether the roller was 
marked or not ; he had never had 
any other there; was present 
when the towels were found on 
Saturday; they were found in 
privy vault near the remains; 
have known no parts of human 
subjects, of any consequence to 
be used in Dr. Webster’s apart- 
ments; have got a small piece of 
human muscle for him, as large 
as a finger, for the purpose of 
experiment; never knew him to 
he engaged in anatomical exper- 
iments; have heard noises in his 
room when firing off pistols by 
the galvanic battery, or explod- 
ing bladders filled with gas; have 
been in his room when these ex- 
periments were performed, and 
have always helped him perform 
them. 

Cross-examined. On Monday, 
the 19th, when the interview took 
place between Dr. Parkinan and 
Dr. Webster, it was not dark 
out of doors. The lights were 
burning. Dr. Pnrkman appeared 
to be a little riled; somewhat ex- 
cited. On Friday, the 23rd, 
when I took the broom to sweep 
up the doctor’s back room, can- 
not say whether I took it from 
behind the door or not; saw the 
sledge there at that time; the 
sledge was left hv masons who 
did some work for Dr. Webster 
the year before; never searched 
for it, until after Dr. Webster 
was arrested. GteueraWy dine at 
1 o’clock — at the time when Dr. 
Holmes’s lectures begin; was de- 
tained on the 23rd by examin- 
ing the tickets at Dr. Holmes’s 
lecture room door; the students 
held the tickets in their hands, 
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showed them and passed in; it 
took fifteen minutes to take the 
tickets, as some of the students 
usually stopped in Dr. Webster’s 
room some little time after the 
lecture was over, to ask ex] du- 
rations, etc. 

On Friday afternoon thought 
I heard some one walking in the 
laboratory; the sound might have 
come from the dissecting room. 
Was at a ball on Thursday 
evening, November 22iul, and 
got home at 1 o’clock; can’t 
say whether I had been in Dr. 
Webster’s rooms other nights 
that week, after he had left for 
the night. 

Mr. JSohier. Haven’t you been 
in his room playing cards, in the 
night? I decline answering that 
question. Haven’t you been in 
the habit of using his rooms for 
gambling? I decline answering 
that question; but 1 can say, 1 
have not seen a card iu that 
room this winter. That does not 
meet my question; have you not 
been in the habit of gambling in 
his room? 1 decline answering 
that question; but 1 will say that 
I have not played any cards in 
his room this winter. Did not 
Dr. Webster discover that you 
used liis rooms for gambling/ 
No, sir; at any rate he never 
spoke to me about it;. 

The Cochituate water was kept 
running all the week; it had not 
been so before; the doctor ob- 
jected to having the water run at. 
other times, as it spattered and 
made the floor wet; began to 
think over the. facts which I have 
testified to. Sunday night, twen- 
ty-fifth, after the conversation 
with Dr. Webster: told my wile 
that night that 1 was going to 
watch every step he took; 
had been hunting round that 
day for Dr. Parkmau, in the 


empty houses, etc., never thought 
of the reward then, or that one 
was offered; never told anyone 
that 1 meant to get the reward; 
never told Dr. Webster so, and 
I defy auy one to prove it. I 
suspected that Dr. Webster 
had had something to do with 
the disappearance of Dr. Park 
man; did not know that Dr 
Pnrkmau had been in the col- 
lege until Dr. Webster told me 
so himself; suspected that l>r. 
Purkninu had been murdered by 
some one. ••That is the very time 
that I paid him $4Sd, and some 
odd cents,” were the words of 
Dr. Webster. He said, “I counted 
the money down to him on my 
lecture room table — he grabbed 
the money up and ran up two 
steps at a lime, as fast as he 
could. -Dr. Packman said that 
he would go and discharge the 
mortgage; hut 1 have not been 
over to Pamhridge to see. And 
1 never knew that Dr. Pnrkmau 
had disappeared until 1 rend it 
in (lie Transcript; and 1 am 
come over to see about it, as I 
am the unknown gentleman in- 
terred to.” 

Did not see Dr. Webster go 
into liis rooms Tuesday morn- 
ing: unlocked liis lecture room 
door and found him at work, at 
half-past nine or ten; passed 
down to his table and he went 
towards his hack room; saw 
Yha\ i\e \uu\ iv fire; asked id\w if 
he wanted a fire in ids furnace, 
and he said, no, Hint his lecture 
for that day hat] sowc fb/r/ys 
about it that would not hear 
much heat. It was about II 
o’clock when Mr. Ki'niis/cv am/ 
officers Plapp, etc., called. Dr. 
Webster let them into the lec- 
ture room himself: went down 
stairs with them, and the doctor 
went down also; don’t recollect 
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hearing the doctor say a word 
in the upper room except the re- 
mark about his little room — 
about the dangerous chemicals, 
etc. After we went down stairs 
something was said about the 
whitewashed pane of glass; 
thought at the time that Dr. 
Webster tried to lead them away 
from the privy. When Mr. Clapp 
asked, What place was that? Dr. 
Webster started right off to the 
door, at the front part of the 
laboratory, into the store room, 
and said, Here’s another room; 
saw Mr. Kingsley in the labora- 
tory, in the recess, where the 
minerals and tea chest were; do 
not recollect seeing anybody ex- 
amining the minerals; thought 
that the doctor tried to hurry us 
out as soon as he could; never 
got into the doctor’s laboratory 
before by the window; it is the 
outer door of the two doors by 
the laboratory stairs which has 
the bolt on; was mistaken in 
saying that I did not see the 
doctor again Tuesday afternoon, 
after he gave me the order for 
the turkey ; the conversation 
about my being a freemason was 
the same afternoon; saw him 
about six again that afternoon ; 
may have said that it was as late 
as six, before the coroner’s in- 
quest, as I got the day wrong 
about the order; cannot say now, 
positively, whether it was before 
or after six ; it was sometime 
after I had got home with the 
turkey; am positive that the 
conversation about my being a 
freemason was after I received 
the turkey. 

Don’t recollect saying before 
the inquest, That I heard some 
one in Dr. Webster’s rooms 
about 1 o’clock Wednesday after- 
noon; did say, That I returned 
with my wife about 1. Don’t 


recollect hearing any one there 
at that time, and don’t think that 
I swore so. Before I went out 
with my wife that morning, at 
9 o’clock, tried to look under the 
door; saw Dr. Webster when he 
came in that morning; he had 
told me the night before that he 
shouldn’t want any fires that 
week ; knew that he always 
wanted a good fire, being a cold- 
feeling kind of man, and I 
thought it strange that he should 
be in there without a fire, espe- 
cially as I thought that it was a 
cold morning. When I got into 
the laboratory went up to the 
doctor’s back room; thought the 
spots upon the floor suspicious; 
noticed spatters on the stairs, 
more than anywhere else; they 
were rather red, then; I put my 
finger down and tasted of them; 
I thought at that time that the 
spots were blood and that some- 
thing had been put on to disguise 
them; had never seen them there 
before. On Thanksgiving tried 
the doors but did not try to get 
in by the window; did not see 
Dr. Webster on Thursday; I 
was about on Thursday; did 
not take any one in to examine 
the laboratory. Up to Thurs- 
day morning had communicated 
my suspicions to no one except 
my wife and Dr. Hanaford and 
a man named Thompson who 
worked for me; on Thursday 
afternoon communicated them to 
Mrs. Harlow, who lives near the 
college, and who lent me some 
tools to break through the wall 
with; on Friday, told them to 
Mr. Trenholm and to Drs. Bige- 
low and Jackson; had no partic- 
ular signal with the doctor to 
get into his room; if anybody 
called T used to knock on the 
door; T sometimes found the 
lecture room door bolted ; but 
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seldom; did not knock on Fri- 
day; tried tlie doors and did not 
think it proper to knock simply 
for myself; when he was at 
work never attempted to force 
my way in. 

Saw the advertisement by Mr. 
Shaw, offering $:t,000 reward, on 
Monday; took one and carried 
it down to the college and showed 
it to Dr. Ainsworth; also saw the 
$1,000 handbill ; met Trenholm 
distributing them ; saw these 
handbills stuck up in great num- 
bers about all the college, and the 
sheds in its vicinity. 

Andris A . Foster. I am a 
provision dealer in Court street 
in this city; supplied a turkey 
to Mr. Littlefield on Dr. Web- 
ster's order, on Tuesday, Novem- 
ber 27th, between half past three 
and four o'clock. 

Caroline M. Littlefield. Am 
wife of Mr. Littlefield, janitor 
of the Medical College; we oc- 
cupy part; of the cellar story. 1 
heard of the disappearance on 
Sunday, as my husband spoke of 
it that day; think I heard of it 
the day before. 

Mr. Bemis. Did yon caution 
your husband on Sunday to 
conceal bis suspicions from all 
persons ? 

Mr. S ohier objected to this 
question, as the introduction of 
testimony dependent upon con- 
versation. 

The Court decided that the 
fact of the communication of the 
caution was proper; though ac- 
companying conversation would 
not be. 

Mrs. Littlefield. On Sunday 
afternoon, after tea, Mr. Little- 
field went out, and after a while, 
came in again and beckoned me 
to come into the bed room ; he 
said that he thought, just as 
much as he was standing there, 


that Dr. Webster had murdered 
Dr. Parkman. 1 told him 
never to mention it again, or 
even think of such a thing; for 
if the professors should get hold 
of it, it would make trouble for 
him; noticed nothing particular 
about Dr. Webster's apartments 
until after my husband told me 
his suspicions; 1 recollected that 
the laboratory stairs door had 
been fastened during Friday or 
Saturday; t lie first time I ever 
knew it to be fastened. 

Monday forenoon the express 
man brought a bundle of grape- 
vines, a box, and a bag, and 
placed them on our cellar floor; 
lie had never left things in our 
apartments so before; hut had 
always carried them to Dr. 
Webster's apartments, himself. 
Asked Mr. Littlefield to put the 
grapevines into the laboratory; 
he said lie* could not, as the 
doors wen* all locked up, and he. 
went to the door and shook if, 
and said. Von see 1 cannot get 
in. On Wednesday, saw Mr. 
Littlefield listening and trying to 
look through the key hole. 1 
saw Dr. Webster pass through 
our entry Monday, Wednesday, 
and Friday mornings. Wednes- 
day morning saw him turn to go 
lip the front stairs; not through 
the laboratory door as usual; 
Friday morning Dr. Wehsler 
came into our kitchen, took up a 
paper, and said, Mr. Littlefield, 
have you heard anything of Dr. 
Parkman? My husband replied, 
No, I have not, as near as 1 can 
recollect. The doctor then went 
on to say that a woman had seen 
a large bundle put into a cab; 
that r he number of the cab had 
been taken; that they had been 
to see the cab, and that it was 
all covered with blood. Mr. Lit- 
tlefield replied. There are a great 
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many stories flying 1 about; one 
does not know what to believe; 
and he then said to me that Dr. 
Webster knew a great deal more 
about it than he pretended; this 
was after the doctor had gone 
out; knew of Mr. Littlefield’s 
beginning to dig through the 
wall Thursday and Friday; had 
to watch the doors, both days to 
see if Dr. Webster should come 
along. Friday afternoon thought 
1 saw Dr. Webster through the 
window, coming; if Dr. Webster 
came, I was not to let him in 
until I had struck four times 
with a hammer which I had. 
When Mr. Kingsley and Mr. 
Starkweather went by I thought 
that it was Dr. Webster and 


struck four times and Mr. Lit- 
tlefield came up; while Mr. Lit- 
tlefield was out talking with them 
in the shed, Dr. Webster came to 
the college, went to the door of 
the laboratory and unbolted it; 
heard him unbolt it and take in 
the grapevines, and then he went 
away, leaving the door unlocked, 
as he had usually done before 
the disappearance of Dr. Park- 
man. Mr. Littlefield continued 
talking with the police officers. 
Pie then came in and went to 
digging again, and had not been 
more than ten minutes under the 
building before he came up; he 
seemed to be very much affected, 
more than I ever saw him be- 
fore in my life. I said — 


Mr. Merrick. We object. 

The A Homey General . I think, may it please Your Honors, that 
it may be a matter of some consequence, in the course of our exam- 
ination. to show certain facts, which consist partly in appearances 
and partly in conversations, but which arc yet; facts, having a mate- 
rial bearing on this issue, and which, as facts, are admissible testi- 
mony. If it is intended to be intimated here, under any pretence, 
that. Mr. Littlefield assumed to have found those remains, or any- 
thing which implicates him in the crime, it is most material to show 
what his appearance was when that discovery was first made; what 
he did, when he came out of that cellar, in reference to this subject- 
matter, and when lie found Dr. Bigelow. These are matters of fact, 
and not of relation. They are a part of the res gestae; substantially 
so, at least. Suppose the jury to be satisfied that these remains were 
those of Dr. Parkman. It appears from this evidence that they 
must have been there, either with the knowledge of Littlefield or 
Webster. Now the conduct of Littlefield, at first, is important; and 
it. is proper to be testified to, as much as the language of a person 
when he comes away from a place in which it is charged that he 
committed a homicide. Would it not be admissible for him in such 
a case, if he is to be tried for the offense, to produce testimony as 
to what lie said at first? I see no difference between such a case and 
the present, where the party is the witness and not the defendant. 

Mr. Merrick. We had supposed that precisely this question had 
arisen and been determined by the Court. Mr. Littlefield was called 
upon to testify as to what lie said, and we have not objected to that. 
But we object to other conversations designed to corroborate him. 
The Court sustained us on the last occasion as to excluding conver- 
sations between the two; and we can see no difference between the 
ruling then and that asked for now. 
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The Chief Justice (after conference of the Court). It appears 
to us that it is competent to show Mr. Littlefield’s manner and con- 
duct and appearance ; but not to give his conversation. 

Mr, Betnis. State, then, what were his manner and uppearuncc 
when he came up, after discovering the remains. 


Mrs. Littlefield. When he 
came up he appeared very much 
affected; more than I ever saw 
him before in my life. He 
bursted out a-crying, and said — 
[The witness was checked and 
told that she must not repeat 
what he said. I can’t say any- 
thing else, then, she ejaculated.] 
Mr. Littlefield shortly after 
locked up the doors and went 
away. Mr. Trenholm, the police- 
officer, came in after Mr. Little- 
field went; he asked for Mr. 
Littlefield, and I told him that he 
was gone to Dr. Bigelow; un- 
locked the cellar door with 1 he 
key of another door and Mr. 
Trenholm went down; he came 
up and said there was no mis- 
take — [Witness checked.] Mr. 
Trenholm remained at the col- 


lege until Mr. Littlefield and Mr. 
Clapp returned; no one else 
went down while Mr. Littlefield 
was gone. 

John Maxwell. Live in Fruit 
street place; know Mr. Little- 
field; knew Dr. George Bark- 
man; recollect Mr. Littlefield’s 
getting me to take a note to Dr. 
Parkinan the same week that he 
disappeared; the fore part of the 
week, and about J2 o'clock it* 
the day; carried the note to Dr. 
Parkman's house and delivered 
if into his own hands. 

John Hathaway. 1 am the 
apothecary and have charge of 
the medicines at the Massnehn- 
setts General Hospital; Mr. Lit- 
tlefield made application to me 
for some blood the week before 
Thanksgiving; was not able to 
furnish it. 


The Chief Justice directed the sheriff to swear a sufficient num- 
ber of officers to take charge of the jury during the adjournment, 
and three were sworn accordingly. His Honor then addressed the 
jury, alluding to the necessity of adjourning over for the Sabbath, 
and for the remainder of the day, for necessary relaxation, and cau- 
tioned them against discussion or conversing about the case, as only 
one part of one side had yet been presented. He then directed the 
sheriff to provide as well for the wants and comforts of the jury dur- 
ing the interval as the nature of their situation would admit of. 36 

35 The jury, at their request, and by permission of the Court, were 
allowed to attend public worship on Sunday, in custody of the offi- 
cers, precaution being taken by the sheriff to assure himself, through 
inquiry of the officiating clergyman where the jury wished to attend, 
of the absence of all allusion to matters connected with Ihe trial, in 
the religious exercises. 

Sarah Buzzell. Am a niece of Friday ; heard them talking 
Mrs. Littlefield; recollect making about it also on Saturday, Sun- 
a visit to them last fall; came on day and Monday. 

19th November and went home Joseph If. Preston. I am a 
the 27th; recollect hearing of student of medicine; have at- 
Dr. Parkman’s disappearance, tended the last course or med- 
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ical lectures; — Dr. Webster's 
among others; recollect seeing 
Dr. Webster, Friday, 23rd, after 
the lectures were over, about 6 
o'clock; saw him about ten or 
12 feet from the carriage shed 
on the east side of the building, 
and entering the shed; am not 
able to state whether he entered 
the college or not. 

Cross-examined . It was a cir- 
cumstance to meet Dr. Webster 
there that night, so remarkable 
that I laid it up in my recollec- 
tion; first mentioned this to Mr. 
Richardson, a member of the 
bar; had never seen the doctor 
there at so late an hour before, 
after he had lectured. His usual 
habit was to go away, lecture 
days, immediately after he had 
lectured. 

William Calhoun. I drive a 
team for Mr. Fuller, the iron 
founder; recollect seeing Dr. 
Webster the Sunday after the 
disappearance, in front of the 
college; was with Mr. Littlefield, 
talking with him; Dr. Webster 
said to Mr. Littlefield, Did you 
see anything of Dr. Parkin an 
the latter part of last week? 
Yes, says Mr. Littlefield, I did. 
Whereabouts did you see him? 
About the ground where we now 
stand, he replied. Which way 
was the doctor coming? Little- 
field answered, He was coming 
towards the ollege. Where was 
you when you saw him ? Mr. Lit - 
tlefield said, Somewhere about 
the front entry, or front door of 
the college. He also asked. Did 
you see him enter the college? 
Mr. Littlefield said, No, as I 
went and sat down in one of the 
rooms. He asked what time it 
was when he saw Dr. Parkman. 
Mr. Littlefield answered, It was 
about half-past one o'clock. The 


doctor said that he paid him 
$483 on his lecture room table; 
that Dr. Parkman never stopped 
to count the money, but grabbed 
it up, or wrapped it up, and ran 
away, or went off as fast as he 
could ; and that he told Dr. Park- 
man that he must go to Cam- 
bridge and see if the mortgage 
was discharged, and everything 
done up in good shape; and that 
was the last he saw of him. 

Dr. John B. 8. Jackson. I am 
one of the professors at the 
Medical College; am Professor 
of Pathological Anatomy; have 
known Mr. Littlefield seven 
years ; about 1 o’clock of the day 
of Dr. Webster’s arrest, Mr. Lit- 
tlefield came to my room ; in- 
formed me that he had already 
commenced and partially dug 
through the wall; advised him to 
go on and finish the opening 
through the wall; told him that 
if he made any discovery to go 
at once and inform Dr. Bigelow, 
Sr. and call at my rooms in the 
neighborhood and to leave his 
name upon my slate if 1 was not 
in; enjoined strict secrecy on 
him; when I came home found 
his name upon my slate. 

Georpe W. Trenholm . Am a 
police officer; last November my 
beat was in the district near the 
Medical College; Knew Mr. Lit- 
tlefield and Professor Webster. 
Saw Professor Webster on Sun- 
day afternoon, 25tli; was stand- 
ing in front of the Medical Col- 
lege, in North Grove street, talk- 
ing with Mr. James H. Blake. Dr. 
Webster came from towards the 
front steps toward us; his first 
remark was that he had read of 
Dr. Parkraan's disappearance in 
the newspaper the evening be- 
fore; he said that he thought he 
would come in and let his friends 



PROFESSOR JOIIX ll\ WEBSTER 


151 


know that about that time he 
paid him $483, and some odd 
cents; that Dr. Parkman took 
the money up and started out of 
the room without counting it, 
and told him that he would go- 
to Cambridge and discharge the 
mortgage; left Dr. Webster and 
Mr. Blake there together. On 
Friday was passing by the col- 
lege about 4 o’clock and met Mr. 
Littlefield; he told me that he 
had commenced digging through 
the wall and of liis suspicious of 
Dr. Webster; said that he had 
told the officers that every place 
in the college had been searched 
except the doctor’s private privy, 
and that lie was now going to 
dig through the wall, to satisfy 
himself and the public; he took 
me into the dissecting room en- 
try, told me that the wall had 
been very hot the day before; 
so hot that he could not bear his 
hand on it; put my hand, by his 
direction, upon the wall, but 
could not then feel any heal *, 
we went round to the front of 
the building, and while we stood 
talking, Dr. Webster came up 
and said to me, What about that 
twenty dollar bill? told him 
that I had not; heard anything 
about it; he said that an Irish- 
man came to the Cambridge 
bridge and offered a twenty dol- 
lar bill to pay one cent toll ; the 
toll man thought that it was 
strange that an Irishman should 
have a twenty dollar bill, and he 
asked him where he got it and 
he said, From Dr. Webster. Dr. 
Webster said that the marshal 
had the bill and had sent for him 
to identify it, but, said he, 1 told 
him that I could not swear to it. 
The doctor then went off, bidding 
me good night. 

Assisted in taking out the re- 


mains. We all went down to get 
them. Mr. Littlefield and I 
crawled through the hole; 1 held 
tlie lamp and Mr. Littlefield 
passed the remains out; about 
1 1 o'clock Professor W ebster and 
his party arrived; some one 
asked for the key of the privy 
door and Mr. Littlefield made 
answer that the doctor had the 
key, as lie always kept it him- 
self; the doctor pointed to a 
book, or a nail, and said, that it 
was up there; 1 think Mr. Stark- 
weather took the key down and 
handed it to Mr. Littletiehl; he 
and 1 went down to the labora- 
tory and the key would not un- 
lock the privy door; 1 tried the 
key and told Mr. Littlefield that 
it was not the key; we went up 
stairs again and Mr. Littlefield 
told Professor Webster that that 
was not the key; don’t recollect 
what Professor Webster replied; 
the door was then broken open. 
Dr. Webster appeared differently 
in the two rooms; more agitated 
in the laboratory; he snapped 
at the water given to him. 

('mss-cramined. Had not 
heard anything about the twenty 
dollar bill till Dr. Webster spoke 
of it ; was slightly acquainted 
with Dr. Webster, lie having em- 
ployed me on some police er- 
rands. Mr. Littlefield told me of 
his suspicions of Dr. Webster on 
Friday; told me that he wished 
me not to say anything about his 
digging through the wall. 

Nathaniel 1>. Strain. Run the 
Cambridge and Boston express; 
know Professor Webster; have 
been in the habit of bringing in 
and carrying out articles for 
him; was there Monday, Novem- 
ber 2fith, and brought in two 
bundles of fagots, or cuttings of 
grape vines; took them to Pro- 
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fessor Webster’s house; brought 
in also an empty box and a bag 
of tan ; the box was about a foot 
and a half square, like a soap 
box; took the bag and box from 
Dr. Webster’s house in Cam- 
bridge and left them in Mr. Lit- 
tlefield’s cellar; I received direc- 
tions from Dr. Webster to leave 
them there, and he said, I will 
take them into my laboratory 
myself; had never received any 
similar instructions before; have 
been in the business three years 
next August, and suppose that 1 
have been to the college for him 
during that time, two hundred 
times, at least; had always been 
accustomed to leave articles in 
the lower laboratory, or else in 
the upper; if I found the doors 
locked would take the keys in 
Mr. Littlefield’s kitchen and open 
them myself. Monday when I 
left the articles, looked for the 
keys and tried to open the door; 
took hold of the laboratory stairs 
door to set the articles in, but 
found it fast; I then sat them 
down by that door, in Mr. Lit- 
tlefield’s cellar and went through 
the entry to the store room 
door and found that fast, like 
the other one; then looked for 
the keys and could not find them; 
went again to the Medical Col- 
lege for Dr. Webster on 28th 
November, Wednesday, and car- 
ried two boxes; the largest was 
about two and a half feet long, 
one foot deep, and ten inches 
wide; the other was about one 
and a half feet square; the 
small box was full and the other 
empty; left them in Littlefield’s 
cellar, where I left those on 
Monday; a piece of the cover of 
the small box was broken off, one 
end, and I observed a piece of a 
small check handkerchief; did not 
try the door; I saw the other 


things there, — the grape vines 
and the box, — though not the 
bag of tan; went to the college 
after the arrest of Professor 
Webster; I could not find but 
one box which I could identify, 
and that was the small one which 
I took in on Wednesday; the 
box which had the check hand- 
kerchief ; it was marked with red 
chalk, J. W. Webster, Cam- 
bridge. I saw the grape vines, 
but not the other things; the 
other boxes were made of 
pine. 

Cross-examined. Have seen 
this clasp knife, or jack knife, 
before [that found in the tea 
chest] ; saw it on 17th Novem- 
ber, last, in Dr. Webster’s hands, 
in his garden at Cambridge; lie 
was trimming his grape vines, 
and was standing on some 
steps. 

beraslns Clapp. Have been a 
police officer since 1828. On 5th 
December was directed by the 
City Marshal to search the house 
of Dr. Webster; took Officers 
Hopkins and Sanderson; the 
others went up stairs while I re- 
mained down ; went to search for 
a particular parcel of papers in 
Dr. Webster’s house, in conse- 
quence of directions which were 
given me; asked Mrs. Webster 
if she had in her possession any 
particular parcel or package 
given her by the defendant; she 
left the room and presently re- 
turned, bringing a bundle of pa- 
pers; the papers not being ar- 
ticles named in the search war- 
rant, requested Mr. Sanderson to 
replace in the trunk up stairs 
where he had found them and to 
bring the trunk down, which 
was done; recognized the hand- 
writing of Dr. Parkman on two 
of the papers, and put my ini- 



rnoFESsoR John ir. webster 


153 


tials on all of thorn, for tho pur- pul into tho case; tho defend- 
pose of identification. ant’s handwriting being admit - 

[The notes bearing; tho wit- ted by his counsel. The follow- 
ness’s initials were produced and ing are co]»ies of the notes:] 

$400. Boston, June 22d, 1842. 

For value received, T promise to pay Deorge Parkman, or order, 
the sum of four hundred dollars in fifteen months from this date, 
•with interest, to be paid at t lie rate of six per centum per annum. 

J. W. Webster. 


[On the bottom of the note, in pencil marks, admitted to l>e the 
handwriting of Dr. Parkman, was the memorandum:] 

This is to be given up, on pay’t of W.’s note, of Jan'y 22d, *47. 

[And on the back of the note were two indorsements in ink, also 
admitted to be by Dr. Parkman, of — | 

1845, July 10<h. lift is act’d to date, by rec’t, and seven dolls, of 
principal, leaving due $395. 

Oct. 10. Seventy-five dolls. 


[Tn another place, on the hack of the same note, was an indorse- 
ment in pencil, which, Mr. Bonds stated, would be shown to he in 
the defendant’s handwriting, as follows:] 

$483.04, bal. p'd. Nov. 22, ’40. 

[Across the face of tho note were two heavy transverse dashes, 
each about two inches and a half long, and from an eighth, to a 
quarter of an inch in breadth. One of these terminated in a collec- 
tion of hair, or fibrous marks, as if made by an instrument capable 
of making a number of such marks simultaneously, fhere was also 
a single heavy transverse flash across the signature, **.!. W . Web- 
ster.” It was stated that it would he hereafter proved that these 
dashes, and similar ones on the other note, were not made by a pen, 
as had been represented by the prisoner.] 

[The second note was as follows:] 

Boston, Jan’y 22<1, 1847. Value ree’il, I promise to pay to Geo. 
Parkman, or order, twenty-four hundred and thirty-two dollars, 
within four years from date, with interest- yearly: a quarter ot said 
capital sum being to be paid yearly. J- W • Webster. 

$2432. 

Witness, Chas. Cunningham. 


[Underneath the body of the note (and on its face) were two 
memoranda, both admitted to lie in l)r. Parkn.an’s handwntn.it. The 
first, in pencil, as follows:] 

500 of the above is G. P.**. +332-832. Bal. due Mr. Chas. C. 
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[The second memorandum (in ink), with the exception of the 
words and figures after “cancelled,” was as follows:] 

On pay’t to G. Parkman, of eight hundred and thirty-two dollars 
of this note, and in’t, Dr. W.’s other mortgage & note to G. P., of 
June 22d, 1842, is to be cancelled. (Copy W. has, 831 83V2> cor * 
rected. ) 

[Across the "face of this note were two heavy dashes, similar to 
those upon the face of the other note, though still wider. The signa- 
ture was also dashed out, with a similar heavy dash. The word 
“paid” was also written twice, transversely, across the face of the note, 
in ink. The counsel for the defense declining to admit that these lat- 
ter words were in the prisoner’s handwriting, it was stated that they 
would be shown to be so, hereafter, by the Government’s proof. On 
the back of the note, indorsed in pencil (in what was admitted to be 
Dr. Parkman’s handwriting), was the memorandum] — 

7, Nov. 3d, $17.5(5, as by rec’t. 

[Also in ink, and in Dr. Parkman’s handwriting, the further mem- 
oranda : ] 

1848, A pi. 18th. Rec’d a hundred and eighty-seven dollars 50-100, 
by Chas. Cunningham, and gave rec’t. G. P. 

Nov. 11th. A hundred and eighty-seven dolls. 50-100, by C. C., 
and gave rec’t. 

Mr. Clapj). The memoranda him at the Leverett street jail the 
shown to me came from the pris- night of his arrest, November 
oner’s wallet, when J searched 30th. 

The first read as follows: 

Nov. 9, Friday, rec’d $510.00 

234.10, out Dr. Big. 

Petee Cash $275.90 

Dr. P. came to lecture room, front left hand seat, — students 
stopped — lie waited till gone, and came to me and asked for money 
— Desired him to wait till Friday 23d, as all the tickets were not 
paid for, but no doubt wd be then — lie, good deal excited — went 
away — and I owed him $483.04. 

Friday 23d, called at his house about 9 a. m. ; told him I had the 
money, and if lie wd call soon after one, wd pay him — He called at 
y 2 past, and 1 paid him, $483.64 cts. 

9th Due Dr. P., who called at lecture, $483.64, by his act. De- 
sired him to wait until Friday 23d — Angry. 

Friday, V 2 1, pd. him; he to clear mortgage. 

Note, Feb. 13, 1847, including smaller one, $2432. (The) $125 
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1 7 l ?;.^ , 1 l |ieh *' le ^ ary:t> lu, te covers, lie agreed to rive lip 
tow d s sale ot Mm’ls. * 1 


Bal. due, 483,64.— 

paid, and lie gave up two notes — had not the mortgage, but said lie 
wd go and cancel it. llad pd. him 575 by Smith. 

325 due 

. « 4l 500 the loan. 

Rest from other persons. 


[On the back of this memorandum, in what, was also admitted to 
be the prisoners handwriting, in ink:] 

Mortgage, 22d dune, 1S42. 

Note, $400, dune 22, '42. 

Note, $2,452, Jan y 22, ’47. 

[The second memorandum, in ink, consisted of the following 
words: ale (ore axe) — jug mol’s (molasses?) keys — Tin box — Paint 
— Solder.] 

4S5.l>4. 


Mr. Clapp. We received re- 
ports through the marshal that 
Dr. Parkm’an had been seen in 
various parts of the city on Sat- 
urday, Sunday, Monday and 
Tuesday; Tuesday I was di- 
rected to look over the college, 
all vacant houses in the neigh- 
borhood and the lands about the 
jail; took Mr. Fuller and Mr. 
Rice, and went to the college; 
entered the east front through 
Mr. Littlefield’s apartments; 
found him there and went in his 
company to Dr. Webster’s apart- 
ments; tried a door and found it 
fastened; — a door to got into the 
laboratory; we then went up the 
front entry to the door of 
Professor Webster’s lecture 
room; Mr. Littlefield said it was 
the doctor’s lecture day, and 
that it would be but a short time 
before the lecture would begin; 
Mr. Littlefield rapped but no one 
came; he rapped again and in 
about half a minute Dr. Web- 
ster came to the door; informed 
him that we wished to look over 
the college; he said that the po- 


lice had made a search Indore, 
but if we wished to do so, we 
could; 1 said to him, We can’t, 
believe for a moment, Sir, that it 
is necessary to search your 
apartments; he asked us to walk 
in, and we went down two steps 
to his table; 1 inquired when lie 
had seen Dr. Parkman; he said 
that lie saw him there last, on 
Friday, the 25rd, that he came 
there by appointment; lie also 
said, on an imp dry from me- 
llow much he paid him that day? 
— that lie paid him $483: and 
J don't remember whether any 
odd cents. He said that he took 
the money and went up tin* 
steps in a hurried manner, and 
went- out of the door, by the 
way he had come in, and that 
he hud not seen him since; he 
led us into his back room and 
] minted out his closets and also 
opened the little hack room am! 
said that that was where he kept, 
his valuable and dangerous ar- 
ticles. We merely looked into 
the room; did not search — the 
whole was a mere passing move- 
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ment through the premises — and 
then went down to the lower lab- 
oratory. We passed round his 
tables, and apparatus, which 
were in confusion, but saw noth- 
ing to attract attention. We 
were shown to the passageway, 
to the dissecting room entry, by 
the doctor, himself ; we went to 
the stairs and the door where the 
privy is, and then turned and 
went back again; do not recol- 
lect looking into the privy win- 
dow; did not expect to find any- 
thing at the college at all, and 
hadn’t the most; distant idea that 
there was anything wrong about 
the professor’s apartments; we 
searched the great vault; held 
the light down myself; could 
see well around; we searched 
every inch of Mr. Littlefields 
apartments, drawers, clothing, 
pockets, male and female cloth- 
ing, crockery ware, also searched 
the attics; Friday night, 30th, 
was called to the college about 

0 o’clock; found Mr. Littlefield, 
Dr. Bigelow, the marshal, and 
Mr. Trenholin there; went down 
underneath; 1 was the first to 
put the light into the hole where 
the remains were found; after 
we took the body out we came 
up and went into the laboratory; 
found a pan of sand on the right- 
side of the furnace where the 
bones were found; saw the fur- 
nace, which was covered over 
with a soap stone cover and min- 
erals; pnt my hand into the fur- 
nace and took out a piece of 
coal, and found a piece of burnt 
bone adhering to it; was sent by 
the marshal to Cambridge; took 
a coach, and in company with 
Officers Starkweather and Spurr, 
went there; we stopped a few 
rods from Dr. Webster’s house; 

1 went ahead, and as T got to 
the gate met the doctor on the 


front steps, showing a gentle- 
man out of his house; 1 spoke to 
the doctor before he got into his 
house and told him that we were 
about to search the college 
again that evening and wished 
him to be present; he went into 
his library and put on his boots, 
coat and hat; as we passed out 
the doctor said, I should like to 
go back for my keys; told him 
that it was not necessary as we 
had keys enough to unlock the 
college; he said, Very well, and 
we got into the coach; don’t 
recollect that Dr. Webster said 
anything as we walked to the 
carriage; told the driver to go 
over Cragie’s Bridge, through 
East Cambridge; tried to have a 
free conversation and a part of 
the time we conversed about the 
contemplated railroad to Cam- 
bridge; also of the efforts to 
find the body of Dr. Parkman ; 
told him what distances we had 
sent ; and the stories that had 
been told, as to his being seen; 
lie said, There is a lady over 
there (pointing towards the 
Port), a Mrs. Bent, who knows 
something about it — suppose, we 
ride over there; told him that 
we had better postpone it to 
some other time; Dr. Webster 
said that he had called at Dr. 
Parkman ’s house about 9 on the 
morning of the 23rd, requesting 
the doctor to call at the college 
betwixt 1 and 2; that the doctor 
did call; that he paid him $483, 
and that Dr. Parkman was to 
cancel a mortgage; inquired if 
Dr. Parkman had done so; his 
answer was that he did not 
know; then asked him if in case 
it had not been done and Dr. 
Parkman was not found, he 
would be the loser; his answer 
was that he presumed not. 

When we arrived near the 
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bridge the tide was down; 
pointed it out to Professor Web- 
ster and told him that soundings 
had been had in all those wa- 
ters above and below the bridge; 
told him that a hat had been 
found at the Navy Yard which 
was supposed to be Dr. Park- 
man’s; do not, recollect that lie 
made any comment; when we got 
to Brighton street the doctor said 
that we were going the wrong 
way; replied that the driver 
might be green but lie would 
probably find his way to the col- 
lege in time. We arrived oppo- 
site the jail door about eight 
and a half; got out on the off- 
side to see if there were any 
spectators in the jail; there 
were none and I came out and 
opened the door on the near 
side, and said. Gentlemen, J 
wish you would get out and come 
into the jail office a few min- 
utes; we all got out and went 
into the jail office; after we had 
all got into the outer office 1 took 
the lamp and said, Gentlemen, 
suppose we walk into the inner 
office; the first one that spoke 
was Dr. Webster; he turned half 
round to me and said. What does 
this mean; said T, Dr. Webster, 
you recollect that T called your 
attention at the bridge to sound- 
ings having been had, above and 
below the bridge. We have 
been sounding in and about the 
college and have done looking 
for the body of Dr. Parkmnn; 
we shall not look for his body 
any more, and you are now in 
custody on a charge of t lie mur- 
der of Dr. Parkman. lie artic- 
ulated half a sentence; I could 
not understand what it was, and 
then said, I wish you would 
send word to my family; recom- 
mended to him to have it post- 
poned until the morning; told 


him that it would he a sad night 
spared to them; he seemed in- 
clined to talk to me about the 
crime which was charged to him 
and I said to him, Doctor, 1 
think that you had better not 
talk to me on the subject ; he 
wished me to notify some of his 
friends in the city; told him 
that it would not he necessary 
to do it that night, as he could 
not see them, and he had hotter 
wait until morning; told him 
that I wished to see if lie had 
any articles about him, improper 
to carry into the jail; took from 
him, or he handed to me a gold 
watch, a wallet (containing the 
three memoranda, before pro- 
duced), in money, an om- 

nibus ticket case and five keys. 

( I produce the keys, one of 
which, an iron key four or five 
inches long and somewhat rusty, 
has a pasteboard label on it 
marked “Privy.”) The privy 
key had the label on it. 

Took all these and tied them 
up in a handkerchief ami car- 
ried them to the marshal's office; 
locked them up in my private 
drawer, of which 1 hail the only 
key, and did not see them again 
until Sunday, about. Hi. heft 
Dr. Webster in the custody of 
Mr. Starkweather and Mr. 
Spurr, in the hack office, while 
1 went into the front room to 
make out a mittimus, or commit- 
ment; requested them not to 
commit the doctor until they 
heard from me; and taking Mr. 
Spurr with me, told Mr. Stark- 
weather to remain with the doc- 
tor until I returned; Mr. Snurr 
went to the marshal's office; 
Jailer Andrews was not at the 
jail when we left our prisoner 
there; we did not find the mar- 
shal or Mr. S. D. Parker; we 
then went down to Ihe college 
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and found Dr. Webster there in 
charge of two jail officers; Mr. 
Parker and the coroner and oth- 
ers were there; also several phy- 
sicians; first saw the party in 
the laboratory; they were stand- 
ing by the sink from whence the 
Cochituate water runs. Dr. 
Webster was already down stairs 
and there was an inquiry for the 
key to the privy. Mr. Little- 
field went and got several but 
none would fit; did not then 
know that I had a key in my 
possession that would unlock the 
privy; Sunday, found the key 
marked “Privy,” while looking 
at the articles which I had taken 
from Professor Webster; went 
to the college and found this 
lock [exhibiting one] on a shelf 
behind the door; put the lock 
on the privy door, put in a 
screw and then applied the key 
and found that it fitted; the at- 
tention of the County Attorney 
was called to the bones in the 
furnace at that time; soon after 
I went into the laboratory; 
found the doctor standing, fac- 
ing the north side of the build- 
ing, and trembling as if in a lit ; 
some one put a tumbler to his 
mouth, but he did not appear to 
have power to drink; he did not 
seem to notice any one, or any- 
thing that was said to him; he 
appeared like a person in a tit 
of delirium tremens, or tremb- 
ling madness. 

The first search of the prison- 
er’s house was made on Satur- 
day morning, December 1st; got 
Mr. Charles Cunningham to ac- 
company me; we found this 
bank book in a drawer in the 
library. [Witness produced a 
small memorandum book, ap- 
parently used for the purpose of 
keeping the prisoner’s account 
with the Charles River Bank.] 


Our search otherwise did not 
amount to anything; we did not 
get what we went for; we 
searched the library very closely, 
behind the books on the shelves, 
etc.; we also searched the trunk 
in which the notes and account 
were afterwards found, but I 
saw no papers there like them, 
then ; searched the professor’s 
mineralogical cabinet at the col- 
lege in Cambridge and his own 
house again that day, but did not 
find anything. 

Cross-examined. There were 
other private papers in Dr. 
Webster’s 'wallet at the time of 
bis arrest ; think that Mr. Little- 
field tried to open the door by 
the laboratory stairs when we 
tried to get into the doctor’s 
apartments on Tuesday; looked 
into the back private room; 
things looked tidy and snug 
there; saw some minerals in the 
lower laboratory; do not recol- 
lect whether there was a fire in 
the furnace in the lower labora- 
tory, or not; the keys which 1 
have produced were all that I 
found upon the doctor, or in 
searching at his house and the 
college; he said, coming in, that 
l)r. Parkman was an honest; man, 
and that lie did not believe lie 
should suffer any loss if he were 
never found; the conversation 
between us was free and easy, 
as I desired to prevent his sus- 
pecting that he was under arrest. 

Charles IP. Little. Am a 
studeni in the senior class at 
Harvard; knew Dr. George 
Parkman by sight; recollect 
meeting him on Thursday, No- 
vember 22nd, between 1 and 2 
p. m., in Cambridge, in the street 
leading by the Episcopal church 
to Mount Auburn; between the 
residence of Mr. William Saun- 
ders and the Washington elm, 
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and about a quarter of a mile 
or less from Dr. Webster's resi- 
dence; Dr. Parkman was riding 
alone in a chaise and lie stopped 
and asked me where Dr. Web- 
ster lived ; 1 told him where, and 
he rode on; upon my return, 
Sunday morning, heard of his 
disappearance and recalled the 
fact of his meeting me. 

Seth Pet tee, Reside in Dor- 
chester, but do business in Bos- 
ton; am discount clerk in the 
New England Bank, and collect 
funds for the Medical College. 

There are seven professors in 
the faculty; my duty is to dis- 
pose of the tickets and receive the 
money; each professor has his 
own tickets and receives his own 
funds; on 7th received 100 of 
Professor Webster’s tickets to 
dispose of to the students; up 
to 23rd November had disposed 
of 55, for which I had received 
in cash, at $.15 a ticket, $8*25; of 
the balance have sold some for 
the promissory notes of the stu- 
dents, and some were given 
away as third course, or free 
tickets; those sold for notes and 
the free together, amounted to 
thirty-eight, and 1 have seven on 
hand; out of the promissory 
notes, taken in pnymenl, Dr. 
Webster had realized nothing 
prior to November ‘23rd, though 
fifteen dollars bad been collected 
on two half-pay tickets; lliis 
sum had gone to pay Dr. Bige- 
low, for a debt due the faculty; 
previous to the 23rd the sum ol 
$825, before named, was all that 
I had collected for Dr. Webster; 
do not. know how many more 
tickets than those which I re- 
ceived were sold for Ins course; 
the whole number of students at- 
tending the lectures was 107; 
have only known of three in- 
stances of tickets being sold for 


the doctor's course which did not 
pass through my hands; one 
was a ticket for a Mr. Ridge- 
way, which Mr. Littlefield sold 
and collected the money for; the 
course of medical lectures began 
November 7th; the first payment 
1 made to Dr. Webster was on 
the 0th; there was then due 
him $510; J deducted out of the 
$510 the amount of a note due 
Dr. Bigelow. $234.10, which Dr. 
Bigelow had given me to collect; 
and paid over to Dr. Webster 
the balance, $275.00, in a check. 
This check which 1 now produce, 
paid, bears date November 0th; 
t lie next division was November 
14th, credited Dr. Webster on 
my account at that time with 13 
tickets, amounting to $105, and 
paid him by a check; the next 
division was on November Kith, 
$30; I paid him with a check to 
Mr. Littlefield on an order from 
Dr. Webster; on 23rd 1 cred- 
ited him with $00, the price of 
six tickets; for lliis 1 drew a 
check for $00, and handed it to 
him personally at the Medical 
Pol lege on the morning of that 
day; have paid him nothing 
since; the first time that 1 ever 
saw Dr. Pcorge Parkman was on 
November 12th, last; he came 
to tlie hank and inquired of me 
whether I collected the funds of 
the Medical Pol lege and if I had 
any of Dr. Webster’s funds in 
my hands; 1 replied that 1 had 
paid over to Dr. Webster all the 
funds I had in my hands a few 
days before*; lie left the bank 
and in fifteen minutes returned 
and received a dividend belong- 
ing to his wife which I paid to 
him; as he was signing a receipt 
I inquired of him if Dr. Webster 
owed him and he said, I should 
think that you might judge so 
from my manner; a few days 
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after this, the same clay that I 
paid I)r. Webster $195, lie called 
again and asked as before, if 1 
had any funds belonging 1 to Dr. 
Webster; told him that 1 hud 
not, as I had just paid them 
over; he said that he thought 
he had given me a hint 
to retain the funds for him, 
or something of that sort; told 
him that 1 had no control, what- 
ever, over the professors’ funds; 
that my duty was merely to col- 
lect them and pay them over. He 
said that I should have been do- 
ing justice to himself and Dr. 
Webster, and all concerned if I 
had retained the funds for him; 
and that now he should be 
obliged to distress Dr. Webster 
and Ids family; suppose that he 
meant that he should be obliged 
to commence a suit; seemed to 
blame me for not retaining these 
funds; lie then said that Dr. 
Webster was not an honorable, 
an honest, or an upright man, 
and added, And do you tell 
Professor Webster so, from me. 
Never saw Dr. Park mail again. 

On morning of 2*trd Novem- 
ber' went to the college to pay 
Professor Webster the $90; took 
a notice from notice box (a no- 
tice to the students when I would 
he in attendance to deliver the 
tickets), which I wished to alter 
so as to change the day of at- 
tendance from Thursday to Sat- 
urday; Mr. Littlefield gave me 
the keys to the library, which T 
unlocked and passed through to 
the private room in the rear of 
Professor Ware’s lecture room; 
altered the notice and returned, 
and then passed down the stairs, 
through Mr. Littlefield’s cellar, 
by the laboratory stairs, to Dr. 
Webster’s laboratory; the door 
was not locked; found Dr. Web- 
ster in; excused myself for com- 


ing in at that time in the morn- 
ing; told him that Dr. Parkman 
had called on me several times 
and inquired if I had any funds 
of his in my possession, and as I 
did not wish to have any of liis 
funds trusteed in my hands, or 
any trouble with Dr. Parkman, 
1 had come to pay them over to 
him. Professor Webster said, 
Dr. Parkman is a peculiar sort of 
a man; rather nervous, and has 
been sometimes subject to an ab- 
erration of mind; so much so 
that he was obliged to, or did, 
put his business out of his hands, 
and Mr. Blake, a relative, at- 
tended to it for him; he said, 
You will have no further trouble 
with Dr. Parkman, for 1 have 
settled with him; there was no 
furt tier conversation and 1 went 
away, first paying him the $90, 
in a cheek on the Freeman’s 
Bank, drawn by myself. 

Went to the college in the 
afternoon of the same day, Fri- 
day, sometime between 4 and 5 
o’clock; met Mr. Littlefield at 
tlie door; he had sent for me; 
lie was dressed as usual, but 
came in his stocking-feet, with- 
out shoes; he said that lie wanted 
to see me to till up a set of 
tickets for a student who was 
going to leave in the morning — 
P. R. Ridgeway. Filled up the 
tickets and Mr. Littlefield told 
me that, he would give me the 
money for them on the next day, 
when 1 called; called at the col- 
lege the next day, Saturday, not 
far from X p. rn.; saw Mr. Lit- 
tlefield ; lie was sitting at a table 
in Professor Ware’s lecture 
room. 

When I had the interview with 
Dr. Parkman can’t say that he 
used any profane language; 
when T told him that I had paid 
over the funds to Dr. Webster, 
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he said, The devil you have, or 
something like that ; his language 
was hard or harsh, but 1 do not 
know that it was coupled with a 
profane expression, when lie sent 
the message to Dr. Webster 
about his being a dishonorable 
man; when I talked to Dr. Web- 
ster, I mentioned to him Dr. 
Parkman’s making inquiries 
about his funds, but did not the 
message about his being a dis- 
honest, or dishonorable man. 

C raas-era ni inert. Have no 
means of knowing how many 
tickets Dr. Webster himself sold; 
1 have no record of any others 
than those that I sold myself, 
and those were 97; presume that 
the bills paid out by the teller of 
the New England Bank were 
New England Bank bills; be 
pays out no others; had no other 
business with Dr. Webster on 
Friday morning, except in rela- 
tion to the tickets. 

John II, Dana. Am cashier of 
the Charles River Bank, at Cam- 
bridge; have known prisoner 
twenty years; he kept a hank 
account at our hank; Dr. Web- 
ster deposited on November 
10th, $ 270 . 00 , in a cheek on the 
Freeman’s Bank; November loth, 
$lo0 in bills; November 24th, 
$90, in a check on the Freeman's 
Bank; on November 23rd there 
was a balance due Dr. Webster 
of $139.10,; on November 1st, t Bo 
balance due him was $4.20; lie 
deposited the 10th, $27o.90. Cp 
to the 22nd, the amount of his 
drafts was $291 ; on December 
1st, he drew a check for $93.70, 
which was paid to Air. White; 
the next check was for $5, on 
the 3rd; the next check, the 
same day, for $10; the next 
check for $19, on the same day. 
At that time the doctor’s bal- 
ance was $68.78, when a trustee 


process was served. The bal- 
ance was paid on December 21st, 
on a check of l)r. Webster, in 
favor of the party who had trus- 
teed; Mr. Richardson, a coal 
dealer. 

Daniel Henchman, Am a drug- 
gist in Cambridge street; know 
defendant ; on 23rd November, 
about 10, lie asked me if l could 
give him bills for a check for 
ten dollars; 1 gave him one or 
more bills for bis check on the 
Charles River Bank; the check 
was not paid, for want of funds. 

James 11. Male. Am nephew 
of the late Dr. George Burkinan; 
took part in the search which was 
made for him; on Sunday after- 
noon, 2.")th, about 3 o'clock, 
when near the college, and while 
talking with a police oflicer, I)r. 
Webster came up towards me 
from the direction of the college; 
lie had no overcoat on; it had 
been raining, with a cold east inly 
wind; he took me by the hand, 
and said that he had seen in the 
Transcript of the evening pre- 
vious that Dr. Barkman was 
missing. He said that lie bad 
come in on purpose to notify 
the family that be was the gen- 
tleman who went 1o Dr. Bark- 
man’s house on Friday morning 
and made the arrangement to 
meet Dr. Barkman at the col- 
lege at half past one that day; 
be said that Dr. Barkman met 
him at the hour appointed; that 
lie paid him the amount of a 
note, $483, or some such 
amount; he said that be kept 
the note; that Dr. Burkinan left, 
and said that lie would go to 
East Cambridge and discharge 
the mortgage; Dr. Webster 
added. We all know Dr. Park- 
man to be an honest man, and 1 
trusted him with it. These were 
his very words; T inferred from 
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them that Dr. Parkman had the 
mortgage deed with him. He 
said that he should go up and see 
Rev. Dr. Francis Parkman; that 
he had been to church in the 
morning, and he thought that he 
would wait until after dinner, 
before he came into town; after 
the conversation he went into 
the college. 

Rev. Francis Parkman.™ Am 
a brother of the late Dr. George 
Parkman; have known Dr. Web- 
ster a great many years; was 
his pastor for several years ; 
was called to perform pastoral 
offices in his house within two 
months of my brother’s disap- 
pearance; to baptize his grand- 
child, the last Thursday in Sep- 
tember; the child of liis daughter 
and son-in-law, who reside at 
Fayal. 

Sunday after the disappearance 
of my brother, we were in great 
perplexity and distress. None 
of us went to church that day; 
T passed the morning with rnv 
brother’s family; in the after- 
noon Dr. Webster came to my 
house; on entering the room, 
without customary salutations, 
he said, I come to tell you that I 
saw your brother at half past 
one o’clock on Friday, and paid 
him some money. It was then 
said, by Mrs. Parkman, or my- 
self, Then you are the gentle- 
man who called at George’s house 
at half-past nine o’clock on Fri- 
day morning, and made the ap- 
pointment? He answered that 
he was and that he should have 
come and told us so before, hut 
that he had not seen the notice 
of his disappearance until Sat- 
urday evening, and he had waited 
until now, thinking the family 


might be at church. I said, Dr. 
Webster, we are very glad to see 
you, as it is a relief to us to 
know who called at my broth- 
er’s on Friday to make the ap- 
pointment; we feared that some 
one who meant him ill had called 
and had beguiled him over to 
East Cambridge. Dr. Webster 
said, 1 was the person, and your 
brother came to the college at 
half-past one, p. m., and I paid 
him $48.1 and some odd cents; 
I asked him if he was 
perfectly certain about the 
hour, to which he answered, 
I am quite certain; T fin- 
ished my lecture at 1 o’clock and 
1 waited twenty or thirty min- 
utes or so for your brother. 1 
asked him if he had a bundle of 
] tapers in his hands; as some 
person who saw him at quarter 
past one o’clock said that they 
saw him with papers in his 
hands. To this he replied, He 
had papers, and he took out one 
and dashed his pen through it, 
so (making a motion with his 
hand, as if to imitate a sudden 
and rapid dash). Dr. Webster 
went on to say, T told Dr. Park- 
man that he hadn’t discharged 
the mortgage; lie re] died, I will 
see to that; 1 will see to that. Dr. 
Webster said my brother went 
out very rapidly from the room 
in the college, where the inter- 
view took place. Dr, Webster’s 
manner was hasty — nervous. He 
commenced speaking in a busi- 
ness manner immediately upon 
entering the room ; could not but 
remark there was no expression 
of surprise at the mysterious dis- 
appearance, and no expression 
of sympathy with our distress. 
What particularly struck me 


36 Parkman, Francis. (1788-1852.) Born Boston, Mass. Uni- 
tarian clergyman and author. 
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was the absence of that expres- 
sion, or tone of sympathy in 
which it is natural lor those ap- 
proaching persons in affliction to 
speak. Dr. Webster was not 
there more than ten or fifteen 
minutes. My brother’s domestic 
habits were remarkable; he was 
among; the most punctual of 
mankind; almost always at 
home, seldom, or never, out of 
town, and almost invariably at 
his regular meals; if likely to be 
detained he would take pains to 
send and notify his family of it, 
even for very short absences. 
He has left a wife, a son, and a 
daughter; his daughter has been 
a gTeat invalid, and was one for 
whom lie was perpetually anx- 
ious; his son was in Europe, 
when he disappeared, but has 
lately returned; believe I may 
say, with confidence, that I 
never knew my brother to use 
profane language; when he was 
moved (though he was not an 
irritable man), he would use 
strong language; but never, on 
any occasion, do I recollect of 
hearing him utter a profane 
word. 

March 2<>. 

Ralph Smith . Reside here; am 
engaged in mercantile business 
in Exchange street. Professor 
Webster owing me a small 
amount, last fall, wrote him to 
the effect, and lie replied that lie 
would call and pay the bill on 
receiving the fees from the med- 
ical students. 

Samuel B . Fuller . Am a police 
officer. Went to East Cambridge, 
to the registry of deeds on 2f>th 
November to see if the mortgage 
was canceled, and was told I 
could ascertain better by asking 
I)t. Webster; went to his house 
about dark, and found him at 


home. Dr. Webster went to an 
account book, turned over the 
leaves two or three times, and 
appeared to tremble badly; he 
left the room; soon returned 
and said, It is strange; 1 can’t 
find those papers. lie said, My 
ticket man told me that Dr. 
Parkman came to him and de- 
manded what- money he had in 
his possession for the tickets lie 
had sold; he refused to let him 
have tlifc money, and Dr. Park- 
man told him that 1 was a 
d — d rascal, and a scoundrel; 1 
thought hard of it at the time, 
but 1 don’t care about it now, as 
I have settled with l)r. Park- 
man. and it is all over; said the 
mortgage was on personal prop- 
erty, and not on real estate. 

On Tuesday forenoon I ac- 
companied officers Clapp and 
Rice, and Mr. Kingsley, in the 
search of tin* doctor's apart- 
ments, as described by them. I 
asked Dr. Webster who was 
with him when Dr. Parkmun* 
paid him this money? He said, 
No one hut myself. I asked at 
what hour Dr. Parkman was 
there when lie paid the money, 
lie said. Ret ween half-past one 
and two o'clock. 1 am the oflt- 
eer who discovered the remains 
in the tea chest; had been search- 
ing all Saturday; after getting 
out the minerals I found that 
there was tan in the chest ; ran 
my hand into the tan and look 
out a hunting knife; took the 
chest and turned it over, when 
the trunk of a human body tum- 
bled out. with one of the thighs 
placed inside of it ; the thigh be- 
ing tied round with a piece of 
twine at one end; saw a hole in 
the left breast, just under the 
left nipple. Found one of the 
kidneys in the ash hole, on Sun- 
day; in the lower laboratory ou 
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the table were found a com- 
forter and two woolen blankets, 
done up in a newspaper. 

S, Parkman Blake . 1 am a 

nephew of late Dr. George Park- 
man. I took a very active part 
in the search for him; called on 
Dr. Webster at the Medical Col- 
lege on Monday morning after 
his disappearance, between 10 
and 11. Mr. Littlefield said that 
he did not lecture that day and 
that he believed he was then in. 
He tried the door of the lecture 
room; it was fastened; Mr. Lit- 
tlefield asked my name and said 
that he would go round the back 
way and give my name to Dr. 
Webster; and he went down the 
stairs from the front entry; 
after waiting an unreasonable 
time he unbolted the front door 
of the lecture room, passed out, 
and I went in. 

Saw Dr. Webster coming out 
of his back private room in a 
smoking cap and working dress. 
Told him Unit 1 had learned that 
he had an interview with Dr. 
Parkrnan, and that I had come 
to learn all the particulars of 
that interview. Dr. Webster 
then said that on tiie Tuesday 
preceding Dr. Parkman’s disap- 
pearance. November 20th, the 
doctor had called there, before 
his lecture was finished; that lie 
sat down and waited for the lec- 
ture to close. (Dr. Webster 
pointed out the seat lie occu- 
pied.) After the lecture was 
finished (he went on), Dr. Park- 
man came up to the table and 
said, Doctor, I want some money 
today — he was very much ex- 
cited and very angry — you have 
$500 in your pocket and I want 
some of it; his own countenance 
lighted up and expressed great 
anger while relating the inter- 
view; Dr. Webster said that he 


told Dr. Parkman that he could 
not pay him that day, as he had 
not collected all the money for 
his tickets. Then Dr. Parkman 
asked him when he would pay 
him, and he said, On Friday. 
That, Dr. Parkman then went 
out. Dr. Webster said that on 
Friday, 23rd November, on com- 
ing into the city, lie had called 
at Dr. Parkman’s house; that he 
saw him at the door and told 
him if he would come to the lec- 
ture room on that day, after lec- 
ture, that he would settle with 
him; and that he did come about 
half-past one; said that his lec- 
ture had been finished and three 
of the students had stopped after 
the lecture to ask questions, as 
they were accustomed to do. The 
students then went out and very 
soon Dr. Parkman appeared. 

He came in a great hurry, up 
to his table, where he was stand- 
ing. Dr. Parkman asked him if 
he was ready for him and Dr. 
Webster said he was. Dr. Park- 
man took out of his side pocket 
a bundle of papers, done up 
loosely — in a brown paper, I 
think — and drew out some notes, 
and lie (Dr. Webster) took out 
his money and paid him $483 
or $4S4, and some odd cents. 
There was a four about it, but 
I cannot tell whether it belonged 
to the dollars or the cents. He 
seized the money without count- 
ing it, and was going off. I said, 
there is one thing which yon 
have forgotten, doctor — where’s 
that mortgage? Dr. Parkman 
replied, I haven’t it with me, but 
T will see that it is properly 
canceled. He then rushed out of 
the lecture room with these bills 
in his hand, carelessly exposed 
to view. 

I asked him what money he 
paid him, as it might lead to a 
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discovery; he said that he could 
recollect but one bill; a $100 bill 
on the New England Bank; 
asked him if they were out-of- 
town bills or city bills — or large 
or small denominations. He re- 
plied that he could recollect only 
that one $100 bill; asked him if 
he had the notes which l)r. 
Parkman had given up to him; 
he answered in the affirmative, 
hut in a way which made an un- 
favorable impression on my 
mind; his eyes dropped and he 
did not look me in the face; 
asked him if any one was pres- 
ent at the interview and he said 
very emphatically. No. Tie then 
turned the conversation to the 
subject of our families, Faval, 
etc., and I shortly after left. 

Had been acquainted with the 
doctor for a good many years; I 
noticed that his manner was 
singular on my first entering Jiis 
room; lie seemed to want that 
cordiality and politeness that are 
usual to him; thought that he 
looked pale; he received me in 
a stiff and formal manner; am 
confident that he did not put out 
his hand to me; when speaking 
of Dr. Parkman’s being angry, 
he stood, fixed to the spot, and 
seemed to place himself on the 
defensive, as if waiting to he in- 
terrogated; he made no expres- 
sion of sympathy for the fam- 
ily of* Dr. Parkman: said very 
little about the search, and made 
no inquiries at all about the 
family of Dr. Parkman; the in- 
terview lasted some fifteen or 
twenty minutes; he changed his 
position and manner; went out 
by the same door at which I en- 
tered; heard him bolt t lit* door 
after me. 

Charles B. Starkweather ; Am 
a police officer; took part in the 
search for Dr. Parkman the day 


after his disappearanee till the 
remains were found. Accompa- 
nied Mr. Kingsley to the college, 
Monday, November 20th; saw 
Mr. Littlefield and I)r. Bigelow, 
and Dr. Ainsworth; told them 
that we had come to look over 
the college for Dr. Parkman; 
they offered no objection and we 
went in. Mr. Littlefield tried Dr. 
Webster’s lecture room door 
and it was fastened; he knocked 
on it two or three times, quite 
hard, and then Dr. Webster 
came and opened the door. We 
told him what we came for; he 
opened the door; we went in, 
down the steps to the back lab- 
oratory, and to the lower lab- 
oratory; lie followed ns down. 
When we got to the steps of the 
lower laboratory, Dr. Webster 
said. This is all my apartments. 
We merely looked round the 
rooms and were not there more 
than three minutes. Was one of 
the party to arrest Professor 
Webster mi Friday night; Mr. 
Clapp and Mr. Spun* were with 
me; the doctor talked very freely 
while coming in, about the rail- 
road to Cambridge, etc; spoke 
of a Mrs. Beni, who laid seem 
Dr. Parkman on Friday; lie* 
wanted us to drive over to the 
Port to see her; when we* got to 
ihe corner e>f Second stm»t. Dr. 
Webster remarkeel, You ought te» 
have turned that ceirner if you 
are going to the college; some- 
thing was said about the driver 
being greeui ; but 1 could ne»t 
hear |»erfec!ly; I sat on the front 
seat ; doctor sat beside Mr. Clapp 
on the* back seat; arrived at the 
jail: we* ge»t out and went into 
the back office; Dr. Webster was 
the first person to speak, and lie 
said, Mr. Clapp, what does this 
mean? Mr. Clapp said. We 
leave done looking fe»r Dr, Park- 
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man, and you are in custody for 
the murder of Dr. Parkman. 
What! me? says Dr. Webster. 
Yes, you, Sir, and you are in 
custody for the murder of Dr. 
Parkman. Mr. Clapp and Mr. 
Spurr then left us and said that 
they would go and see if they 
could find Mr. Parker and the 
marshal. Mr. Clapp made out a 
mittimus, handed it to me and 
said, Don’t commit the doctor 
until I get back. He had previ- 
ously searched his person. 

Immediately after, Dr. Web- 
ster called for a pitcher of water 
and drank several times. He 
asked me if they had found Dr. 
Parkman ; told him that 1 wished 
he would not ask me any ques- 
tions, as it was not proper for 
me to answer them. lie said, 
You might tell me something 
about it; where did they find 
him? Did they find the whole 
of the body? How came they to 
suspect me? Oh! my children, 
what will they do? Oh! what 
will they think of me? Where 
did you get the information? 
Asked the doctor if anybody 
had access to bis private apart- 
ments but himself. Nobody has 
access to my private apartments, 
lie replied, but the porter, who 
makes the fire. The doctor add- 
ed, That villain! I am a ruined 
man ! There was no further con- 
versation. The doctor would 
walk the floor and wring his 
hands and then lie would sit 
down. Saw the doctor put his 
hand in his vest pocket and put 
it up to his mouth; he had a 
spasm; went to him and said, 
Doctor, haven’t you been taking 
anything? He replied that he 
had not; helped him up from 
the settee, and lie walked the 
floor; was with him about an 
hour, when Mr. Clapp came 


back and told me to commit him ; 
went to him; told him that I 
must commit him; took hold of 
his right arm and lie could not 
stand; Mr. Cummings, an at- 
tendant, and I, led him to the 
lock-up; told Mr. Cummings I 
thought he had been taking 
something and he had better 
send for a phj’sieian, in the 
doctor’s hearing. Mr. Clapp 
thought that he had better not 
send for a physician, but go 
down every few minutes and 
look to him. 

Had to lift the doctor up and 
lay him in his berth; we laid 
him upon his side and lie turned 
over upon his face; he had a 
spasm every now and then, like 
a man in a fit ; next- saw him 
about three-quarters of an hour 
afterwards, at; the Medical Col- 
lege with Mr. Parker, Mr. An- 
drews, Mr. Platt, and several 
others, in the upper laboratory. 
Some one asked where the fur- 
nace was and Mr. Littlefield 
walked towards it and pointed it 
out ; in the laboratory the doc- 
tor appeared very much agitated 
— more so than he did upstairs. 
Have had some fish hooks and 
twine in my possession which 1 
now produce. These were found 
as they now are, in Dr. Web- 
ster’s private room in his upper 
laboratory. The hooks were ar- 
ranged in the form of grapples 
and had attached to them leaden 
sinkers of a pound’s weight, or 
more; pieces of twine, of per- 
haps six or eight yards in length, 
were wound around each; the 
fish hooks were some six inches 
long, with a bend an inch or an 
inch and a half across; took the 
hooks and twine on Saturday; 
they were rolled up in a paper 
on the shelf in the back private 
room. On Saturday was in the 
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upper laboratory and saw Mr. 
Fuller bring out a tea chest ; up- 
on the thigh of the body found 
in it there was a quantity of 
twine wound round. Found a 
bunch of skeleton keys, twenty- 
four in number, mostly new, to- 
bearing marks of recent tiling, 
in Dr. Webster's back private 
room, in a drawer, tied up, as 
they now are. 

Mr. He mis. Did you make 
any trial of the keys, to see what 
doors of the college they fitted. 

Mr. Sohier objected to this evi- 
dence as not sufficiently con- 
nected with the prisoner. 

Mr. Hernia stated that it would 
be shown that the prisoner had 
represented that he found the 
keys in the street, but tied in 
the same bunch with the skele- 
ton keys were other keys, ac- 
knowledged by the prisoner to 
be his ; as the chemical rooms 
were separated from the rest of 
the college, and had no neces- 
sary connection with t he others, 
as testified by Dr. Holmes, ii 
might become material to show 
that the prisoner had provided, 
or designed to provide himself 
with the means of access to other 
apartments, besides his own. 

The Court held the testimony 
admissible. 

Mr. Starkweather. This key 
fits the dissecting room. This, 
one of the locks of the door be- 
tween the lecture room and the 
back room, and this one the 
store room door; cannot find that 
♦he skeleton keys fit any of the 
locks of the college; these two 
brass keys (also found in the 
same drawer of the back private 
room, but on a separate string), 
fit the upper and lower front 
doors; also found in the drawers 
of the back private room, or 
rather in a cupboard, which was 


painted on the outside so as to 
resemble drawers — 

Mr. Sohier. 1 should like to 
inquire, before permitting the 
witness to answer further, what 
the Government expect to prove 
in relation to that cupboard? 

Mr. Hernia. We expect to 
show that it contained a consid- 
erable quantity and variety 
of ardent spirits. 1 will 
add that 1 do not know, 
in candor, that there is any neces- 
sary connection between the pres- 
ence of spirits there and the 
commission of the homicide by 
the prisoner; but we submit, the 
evidence for what it is worth, as 
having a possible connection 
with liis acts. 

The Court held the evidence 
inadmissible. 

Mr. Starkweather. Have beard 
Dr. Webster make some state- 
ment in regard to the skeleton 
keys; while wailing in the police 
judge’s private room, I said 1o 
him in t ho presence of Mr. An- 
drews, the jailer, Doctor, I found 
some keys in your back room. 
What, says he, those that, are 
filed/ 1 picked them up in 
Fruit street one day ami threw 
them in there, into the e up- 
board. 

(‘ross-eiamined. Found the 
keys all tied together, ns at; pres- 
ent, on a shelf in the back pri- 
vate room ; did not sny to Dr. 
Webster that I had found skel- 
eton keys; recollect about the 
doctor proposing to go back for 
his keys and Mr. Clapp telling 
him that we had keys enough to 
gain admission with. 

Charles H. Hice. Am a police 
officer; was one of the party who 
went to search Dr. Webster’s 
apartments the Tuesday after 
Dr. Parkman’s disappearance, as 
already described. 
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Samuel Lane , Jr, Am in the 
hardware business in this city; 
saw Dr. Webster in my place of 
business about the first Monday 
or Tuesday after Dr. Parkman 
disappeared; Dr. Webster came 
in and inquired for fish hooks; 
replied that We did not keep 
them and he went out. Mr. 
Stephen B. Kimball, was clerk 
in the store with me at the time 
— the store of Mr. R. C. Warren. 

Stephen B. Kimball. Am 
clerk for Mr. R. C. Warren. 
Monday or Tuesday of Thanks- 
giving week Dr. Webster called 
at the store and inquired for 
large sized fish hooks. 

James W. Edyerly. I am a 
hardware dealer in this city; re- 
member the time of Dr. Park- 
man's disappearance; a person 
came into my store Tuesday fol- 
lowing, about night, and in- 
quired for the largest sized fish 
hooks; he bought and paid for 
a half dozen; these shown me 
are the same; I think defendant 
is the person who bought them 
of me. 

William W. Mead. T am a 
hardware dealer. On Friday, 
November ilOth, a person came 
into the store and inquired for 
fish hooks to make a grapple 
with; he bought three; I put 
them together and showed him 
how to form a grapple. The 
size was considerably smaller 
than those produced in court; 
think that it was Professor Web- 
ster, but should not swear ] posi- 
tively to it. He was dressed in 
dark clothing. 

William N. Tyler. Am a rope 
maker and a twihe and line man- 
ufacturer; for forty-five years; 
have been called upon frequently 
to give an opinion as to the 
quality and manufacture of 
twine. The twine shown me 


(consisting of specimens from 
that tied round the thigh, that 
used with a grapple, and that 
found on the ball in the back 
private room) is what is called 
two-threaded marline; have not 
the slightest doubt that all the 
pieces are of one and the same 
manufacture and quality. They 
are all made of good Russia 
clean hemp, which is unusual in 
this sort of marline at the pres- 
ent day. 

Nathaniel Waterman. I am a 
tin plate worker; saw prisoner 
in my place of business Novem- 
ber :ioth f about 10 o'clock in the 
forenoon; went up to him and 
said, Excuse me, doctor, but I 
want to know how Dr. Park- 
man appeared when you paid 
him that note? He said, He took 
1 lie papers in his hand and 
darted out in his usual manner. 
If that is the case, said I, he did 
not get far from the college, be- 
fore he was murdered; as some 
oik* seeing his money may have 
enticed him into one of his 
houses, and I believe that if he 
is ever found he will be found in 
one of his own houses, for I do 
not believe the story of his go- 
ing over Cragie's bridge. Dr. 
Webster said. He did go to Cam- 
bridge. He said this energet- 
ically, as if he was sure of it. 
lie then said, Only think of it, 
Mr. Waterman! A mesmerizing 
woman lias told the number of 
the cab be went away, or off in, 
and Mr. Fitz Henry Homer has 
found the cab and blood has 
been found on the lining. 

He wanted a tin box. He said 
that he was going to have small 
things, say books, etc., put in; 
spoke of having the handles 
made very strong; had never 
made any such apparatus as 
this for Dr. Webster before, nor 
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anything precisely like it for 
any one else. On Saturday 
morning it came down from the 
shop labeled; it has not since 
been called for. 

Charles B. Loth rap. Am fore- 
man of Mr. 'Waterman ; remem- 
ber Dr. Webster calling lor a 
tin box; wanted a square tin 
box, made of thick tin. Mr. 
Waterman told him that if he 
would send the box in after he 
pot his t limps in, he would solder 
it up for him. No. Mr. Water- 
man, said the doctor, I have pot 
to send it out of town, and 1 
have pot solderinp irons, and will 
do it myself. 

Samuel X. Broun. I am one 
of the toll patherers on West 
Host on bridpe; knew Dr. (Seorpe 
Turkman and Dr. Webster; On 
dOth November saw Dr. Web- 
ster pass bv the window; asked 
him if be could recopnize a 
twenty dollar bill that 1 had 
taken in the morninp; did not 
show the bill to him. In the 
morninp of the doth, an Irish- 
man offered me a twenty dollar 
bill to lake bis toll of one cent 
from; lie said he bad liothinp 
smaller; clumped the bill for him. 
I asked Dr. Webster if be could 
recopnize that bill? he said no, 
that the money he paid Dr. Turk- 
man he bad received from the 
students; some in larpe and some 
in small denominations. Dr. 
Turkman, on the Wednesday or 
Thursday before he disappeared, 
came to the toll bouse and asked 
me if I had seen Dr. Webster 
that morninp; told him I had 
not, and he turned and went 
baek to the city, lie had been 
down to the toll house twice 
within four or six days to in- 
quire for Dr. Webster. 

Belsetf Bent Coleman. TJesidc 
in Cambridpeport ; liavo known 


Dr. Webster for years; Pie called 
at my house the day of his ar- 
rest, about 4 in the afternoon; 
he said he had called respect inp 
Dr. Tarkmnn, and asked what 
day I thoupht that I had seen 
him; told him I thoupht 1 saw 
him on Thursday, before Thanks- 
piviup, the day before his dis- 
appearance, as 1 was sittinp at 
my window, in the afternoon. 
Dr. Webster* said, Was it not 
Friday you saw him? I said. 
No, I was very busy on Friday, 
down in the jower part of the 
house. He asked how lie was 
dressed, and 1 told him that he 
was dressed in dark clothes and 
had a cane. 

Asked l)r. Webster if he had 
heard auythinp from Dr. Turk- 
man. He said that a cloak or 
coat had been fished up which 
was thoupht to be his which had 
spots of blood on it, and 1 said. 
Oh, dear! then I am afraid be 
is murdered; be says. We are 
afraid that be is; that there was 
a twenty dollar bill left at the 
toll house by an Irishman that 
was suspicious; lie asked me 
twice or three times, and at ihe 
door in leavinp, if 1 was sure 
that it was on Thursday. 

Samuel />. Parker. Was at 
borne, Friday, JOth November, 
about 8 in the eveninp when ten 
or fifteen pent lemon came in sud- 
denly upon me, amonp them Dr. 
Henry J. Hipelow, Mr. Fdward 
Hhike, Mr. Hubert f». Shaw. Jr., 
Marshal Tukey, and others; they 
stated that certain discoveries 
had been made at the Medical 
f'ollope, supposed to be con- 
nected with Dr. Turkman’s re- 
mains. and that Dr. Webster was 
in jail; fold them that if they 
were satisfied that the remains 
were human the coroner should 
be sent for; the matter of hold- 
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ing Dr. Webster was next talked 
of; I told them that a complaint 
must be made before a magis- 
trate and Kinglsey volunteered 
to make it. We went to the jail 
and soon the officers came up 
with Dr. Webster, supporting 
him and placiftg him in an arm 
chair; he was much agitated and 
convulsed, and asked for water; 
he recognized me and called me 
by name, and also Dr. Gay ; water 
was handed to him, but he could 
not hold the glass; he appeared 
in great distress, in regard to 
lii» separation from his family; 
begged him to be calm; told him 
of extraordinary discoveries 
made at the Medical College ; 
that these discoveries required 
explanations which perhaps he 
could give; that I wished that he 
would go with the officers and 
see them opened; he said that he 
would go if he could; I told him 
that there was a coach at the 
door all ready to carry him; he 
wished to have Mr. Franklin 
Dexter or Mr. William H. Pres- 
cott, sent for ; I told him that Mr. 
Dexter lived out of town; he 
said that some of Mr. Dexter’s 
family were at the Revere House. 
I told him that it w*as too late 
that night: to notify the gentle- 
men he had named, but that they 
should have early notice the 
next morning. He spoke two or 
three times of the distress of his 
family, which induced me to re- 
mark that there was another 
family which had been in great 
distress for a week and that we 
owed duties to society as well as 
ourselves; I also said to him 
that there would be an opportu- 
nity afforded to him to make any 
explanation which he saw fit and 
that I hoped to God he would be 
able to explain the whole of it. 
When I left my house I was in- 


credulous of his guilt; at the jail 
I tried to soothe him all that I 
could, and 1 said to the officers 
that he was not to be interro- 
gated. I did not accompany 
• him, but rode down to the col- 
lege before him, in another con- 
veyance. While at the college I 
did not speak to him at all. 

John M . Cummings. Am 
watchman and turnkey at the 
jail; was present when Dr. Web- 
ster was first brought to the jail ; 
assisted him down stairs into the 
lock-up; he could not walk and 
was in a very bad state; had to 
hoist him up into his berth and 
laid him in with his face down- 
wards; he spoke of his family 
several times and wanted water. 
Later in the evening Mr. Samuel 
1). Parker and several other gen- 
tlemen came to see Dr. Webster; 
told him that I wanted him to 
come upstairs, that Mr. Parker 
wanted to see him; he did not 
take any notice of what I said; 
he appeared to be very much ag- 
itated and made the remark, I 
expected this; went upstairs 
and told Mr. Parker that he 
could not come up; then Dr. 
Gay, Mr. Leighton, Mr. Pratt, 
and Mr. Jones came down with 
me; Dr. Gay asked him if he 
could not get up and go upstairs. 
He made no answer; we took 
hold of him in his berth and he 
made a spring and grabbed his 
arm about Mr. Jones’s neck, as 
if frightened; we brought him 
up into the back office and set 
him ii]) in an arm chair. 

Mr. Leighton and I helped Dr. 
Webster into the carriage to go 
to the college; helped him out of 
the carriage and up the steps; 
he trembled and had a cold 
sweat on him : his face was quite 
wet; the wind blew at the time, 
and the weather was cold; we 
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lifted him inio the coach when 
we left the college; he could not 
help himself at all; he spoke of 
his family, again, as we rode 
back to the jail; had to carry 
him down to his cell; went down 
to see him twice, after this; at 
1 and again at half-past two. 
He lay just as we left him, 
awake, but seeming to be in dis- 
tress. 

Gust aims Andrews. Am keep- 
er of the Leverett street jail; 
was at the jail when Dr. 
Webster arrived; first saw 
him at the college; a num- 
ber of gentlemen came down the. 
stairs; Mr. Parker called my at- 
tention to the furnace; saw frag- 
ments of bones; a piece of skull; 
when I turned round I>r. Web- 
ster was standing about three 
feet from the privy door in a 
state of very great excitement — 
about the time that the privy 
door was broken open; accom- 
panied the party into the room 
where the remains were exhib- 
ited; when we went in Dr. Web- 
ster placed his feet down linn, 
as if to brace himself tip, but as 
soon as the remains were brought 
up he commenced trembling 
again; I took upon myself to di- 
rect that he should be taken to 
the carriage again; found that 
Dr. Webster was unable to get 
in; his limbs were perfectly stiff; 
he could not bend his legs; 1 got 
in first and helped draw him in, 
as if his body was in one 
straight piece; we placed him on 
the back seat and be fell back 
as if faint and unable to sup- 
port himself. The first thing 
lie said was, Why don’t they ask 
Littlefield? He can explain all 
this; he has the care of the dis- 
secting room; they wanted me to 
explain, bnt. they didn’t ask me 


anything. He then said. Oh, 
dear! What will my family think 
of my absence? i said io him, 
1 pity you and I am sorry for 
you, my dear sir. lie replied, 
Do you pity me; are you sorry 
for me? What for? i said. To 
see you so excited; 1 hope you 
will be calmer. He said, Oh! 
that s it. We took him to the 
jail and put him into his cell; 
we lifted him in and left him 
lying upon his hack with his 
head bolstered; had a lantern 
placed in his cell and watched 
him some time; seeing he did 
not move 1 left him for the 
night ; visited him in the morn- 
ing and found him just as we 
left him at midnight; don't think 
that lie had moved an inch all 
night long; in the course of the 
forenoon he was able to sit up in 
a chair; during that morning 
(Saturday) Dr. Webster said, 
That is no more Dr. Parkman's 
body than it is mine, but hmv in 
the world it came there i don't 
know. IJe said, I never liked 
the looks of Littlefield, the jan- 
itor; 1 opposed his coming there 
all I could. The doctor was in 
such a state of perspiration the 
night before that J could feel 
tiie dampness upon his shoulder 
blades through his coat. Have 
a letter of prisoner’s which came 
into my hands, as letters gener- 
ally do, from those confined in 
the jail, by being brought to the 
office by the turnkey; the rule is 
that all letters shall be exam- 
ined before they go out of or 
into the jail. This letter was 
brought up Tuesday morning, 
December 4th, open; cannot say 
who brought it up; the letter 
was detained and never sent ; it 
was addressed to Miss Marianne 
Webster, Cambridge. 
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Boston, Monday ev’g. 

My Dearest Marianne. T wrote mamma yesterday and Mr. C., 
who was here this morning:, told me he had sent it out. I had a 
good sleep last night and dreamt of you all. I got my clothes off 
for the first time, and woke in the morning quite hungry. It was a 
long time before my first breakfast from Parker’s came, and it rel- 
ished, I can assure you. At 1 o’clock I was notified that I must ap- 
pear at the cotirt room. All was arranged with great regard to my 
comfort and avoidance of publicity and this first ceremony went off 
better than I anticipated. On my return 1 had a bit of turkey and 
rice from Parker’s. They send much more than 1 can eat and 1 
have directed the steward to distribute the surplus to any poor ones 
here. 

If you will send me a small cannister of tea, I can make my own. 
A little pepper I may want some day, you can put it up to come 
with some bundle. I would send my dirty clothes, but they were 
taken to dry and have not been returned. I send a kind note 1 re- 
ceived today from Mr. Curtis. Professors Pierce and Horsford 
called today. Half a dozen Rochelle powders I should like. Tell 
mamma not to open the little bundle I gave her the other day, but 
to keep it just as she received it. Hope you will soon be cheered by 
receipt of letters from Fayal, With many kisses to you all. 

Good night, from 

Your aff’t father. 


P. S. My tongue troubles me yet, very much, and I must have 
bitten it in rny distress the other night; it is painful and swollen, 
affecting my speech somewhat. 

Had mamma better send for Nancy? I think so; or Aunt Amelia. 
Couple of colored neck hdkfs. ; one madras. 


Francis Tu keij ( recall ed ) . 
[Three letters were exhibited to 
witness — one inclosed in a yellow 
envelope, bearing a post mark of 
Boston, Nov. 2(ith; one in a red 
envelope, bearing the post mark, 
Past Cambridge, Nov. 30th, and 
one bearing the post mark, like 
the last, of Boston, Nov. 30th, 
and lie was asked when, if ever, 
and from what source lie had re- 
ceived said letters.] 


The* first o r the letters I re- 
ceived through the Boston post 
office on the day of its post 
mark, Nov. 20th; the second 
from the hands of the East 
Cambridge postmaster on Nov. 
30(h, at about half-past twelve, 
and the third I took from the 
Boston past office on the same 
day. 


[The anonymous letters were now put in:] 

I. 

Boston, Nov’r 31. 7 49. 

Mr. Tukey, 

Dear Sir, 

I have been considerably interested in the recent affair of Dr. 
Parkman and 1 think I can recommend means, the adoption of which 
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might result in bringing to light some of the mysteries connected 
with the disappearance of the aforementioned gentleman. 

In the first place, with regard to the searching of houses, etc., I 
would recommend that particular attention be paid to the appear- 
ance of cellar floors; do they present the appearance of having been 
recently dug into and covered up again; or might not the part of 
the cellar where he was buried have been covered by the piling of 
wood? Secondly, have the outhouses and necessaries been carefully 
.examined; have they been raked sutliciently ? 

Probably his body was cut up and placed in a stout hag, contain- 
ing heavy weights, and thrown olT one of the bridges — perhaps 
Craigies. And l would recommend the tiring of cannon from some 
of these bridges and from various parts of the harbor and river, in 
order to cause the parts of the body to rise to the surface of the 
water. This 1 think will be the last resort, and it should be done 
effectually. 

And 1 recommend that the cellars of the houses in Hast Cam- 
bridge be examined. Yours respectfully, Civis. 

II. 

I)r. Sir— 

You will find Dr. Parkmnn 
Murdered on brooklynt. 
heights, yours, M. — 

Captain of the Dart. 

ITT. 

“Dr. Parkmnn was took 
on Bord the ship herculun 
and this is al 1 dare to say 
as 1 shal he kild 
Est Cnmbge, one of 

the men 

give me his watch 
but I was feared to 
keep it and throwd 
it in the water rigt side 
the road to the 
Cam bine to 
Bust." 

Nathaniel I). Oouhl. '' Have to the diplomas given by the 

known prisoner for a long time. Medical College for twenty years, 

bv sight; have never seen him in connection with those of the 

write; am familiar with his sig- other medical professors, hav- 

liature; have seen it appended ing been employed as a penman 

36 Gould, Nathaniel Durkn*. (1781-1804.) Born Bedford, Mass. 
Musician and penman. Author of “History of Church Music.” 
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to fill out those diplomas for the every way and instructed in it 
college; have paid particular at- for some fifty years; have also 

tention to the subject of pen- published on the subject, 
manship, having practiced it in 

Mr. Bemis. Look at the three letters produced by Mr. Tukey and 
state in whose handwriting they are; or by whom, in your opinion, 
they were written. 

Mr. Sohier. We object to this proof. No proper foundation has 
yet been laid by the government for the statement of the witness’s 
opinion. The witness has never seen the prisoner write, nor heard 
him admit any writing to be his. 

Otttkf Justice. He has had occasion, officially, to know his hand- 
writing, for many years. 

Mr. Sohier. This kind of evidence, if admissible at all, belongs to 
a class of evidence exceedingly liable to error, and we do not intend 
to take the responsibility of permitting it to be introduced, without 
interposing an objection. We suppose lhat it is offered on the 
ground of the decision in the case of Moody v. Rowell, 17 Pick. 490. 
We do not mean to object to the authority of that decision, but trust 
that the court will not go beyond it. That case, as we undersand it, 
sustains three propositions. First, that genuine handwriting may 
be laid before the jury for the purpose of comparison with that al- 
leged to be by the same person. Secondly, that an expert may deter- 
mine and testify from knowledge gained by comparing such speci- 
mens, whether the handwriting in question is genuine or not; and 
Thirdly, that an expert may be permitted to give an opinion whether 
the imitation of another’s handwriting is in a disguised or simulated 
hand. This case does not come under either of these propositions. 
The government do not now propose to prove that these letters are 
in the handwriting of the prisoner; but that though he wrote them, 
they are not in his ordinary handwriting and they call an expert 
with a view, doubtless, of instituting a comparison between the writ- 
ings now in the case, or which may hereafter be put in, in order to 
enable him to form an opinion upon that point. 

The Attorney General. T think that the learned counsel misap- 
prehends the ground upon which we offer this evidence. We do 
propose strictly to prove that these letters are in the handwriting of 
the defendant — using the term handwriting in its proper and en- 
larged sense. The gentleman’s argument supposes that if a person’s 
handwriting were generally uniform, but he were occasionally to 
vary it, that, evidence of the varied style would be incompetent, 
whereas, if it were always uniform we might have the opinion of 
the expert to prove or disprove it. Such a distinction cannot have 
any foundation in principle. 

3t. is conceded that the opinion of the expert is competent to prove 
a forgery by another. We seek here only to show that the defendant 
has been attempting to conceal or disguise bis own style of writing. 
Upon principle, which is the more suitable subject for proof, by the 
expert? Plainly the latter; for the expert’s opinion, then, is only 
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required to extend to a knowledge of one person's handwriting — to 
show how much a writer differs from himself; whereas, in the other 
case he is expected to be able to tell how much the writer differs from 
some third person. The case of Moody v. Howell. 1 submit, fully 
covers the ground contended for. Hut there is one English authority, 
also, directly in point. I refer to Hex v. Cato, 4 Ksp. 117. In that 
case, which was prosecution for libel, the point was distinctly ruled 
that an expert might prove that a document was written in a dis- 
guised hand by the prisoner. I may be permitted, perhaps, to refer 
also to the ruling of a lower court, t he Municipal Court, in two other 
trials, which were considered of great importance; that of George 
Miller, where both of my learned friends were engaged, and that of 
Eastman, Fondcy & Co., a case which attracted great attention at 
the time. In both these cases experts were admitted to testify to 
handwriting, for the purpose of which we offer the same kind of 
evidence, now. Nor am I aware that there is any decided case at 
variance with our position. 

Mr. Merrick. The precise question now presented to the court 
has never been decided, that 1 am aware of. in Moody v. Howell, 
the genuineness of the instrument was denied; here its authenticity 
is asserted by the government. The papers there purported to have 
been written by the party in whose name they stood; whereas, here, 
there is no suggestion that these letters purport to have come from 
Dr. Webster. Their very idea, as suggested upon the other side, is 
that of anonymous, or disguised communications, and in a disguised 
hand. 

Mr. Clifford. We shall contend that one of them is in Dr. Web- 
ster's handwriting, upon its very face. 

Mr. Merrick. The attempted mode of proof of that fact at any 
rate is not the common one. It is proposed that an expert may take 
these papers, which do not purport to have been written by t.Jie de- 
fendant, and which it is not pretended are in the similitude of his 
handwriting, and may testify whether they are or not of his writ- 
ing. It will he attempted to be shown by this expert, 1 presume, that 
they may be, or actually are, his, by analyzing the letters and trac- 
ing the form of particular strokes of the pen, so as to conned tin* 
character of t he manuscript with his. And now when we say that 
all experimental proof of handwriting by opinion is of the weakest 
and most questionable kind of evidence, we submit, whether it will 
not be an extension of the rule to permit experts to testify in the 
manner proposed. 

The Attorney General. 1 find that iny friends on the other side 
confine their remarks to one particular letter which is of a peculiar 
character. I ought to have added, when 1 was up just; now, that we 
expect to show that that document could not have been written bv 
a pen. We also expect to satisfy the jury from the testimony of 
Mr. Gould, that it could only have been written hv an instrument 
which was found in the private room of Dr. Webster. This presents 
another ground for the proof of that particular document in the 
manner in question. 
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Mr. Merrick. I have only to say that we do not object to the rule 
which has been heretofore adopted. It is only to its further exten- 
sion. With respect to the last suggestion, I have no opinion to ex- 
press, whether an expert can or cannot prove that a writing was 
produced by some other instrument than a pen. Certainly the "wit- 
ness has not yet laid the foundation for the expression of any such 
opinion by showing a knowledge or skill upon the point. 

The Chief Justice. We do not see that the precise point pre- 
sented gives rise to the objection which lias been taken and discussed. 
The witness was asked whether he had a personal knowledge of the 
defendant’s handwriting, and he has stated that he has. His ex- 
perience qualifies him to say this. Papers have passed under Iris 
notice in a business or official capacity which have given him a long 
and familiar acquaintance with the defendant’s handwriting, and he 
seems, therefore, competent to give an opinion in regard to it, inde- 
pendent of any skill of his own as a penman, or as a judge of pen- 
manship. 

In regard to the term handwriting, we think that it should include 
generally what the parly lias written with his hand and not merely 
his common and usual style of chirography. This question of proof 
of handwriting most commonly arises and is discussed in cases of 
forgery. But there are other cases where the evidence of experts is 
applied to handwriting. One is in prosecutions for Threatening Let- 
ters or for Arson. There, the question is generally made that they 
are not genuine on the part of the person purporting to send them, 
but simulated and disguised and the proof shows that the writer did 
not seek to imitate a hand but to depart as far as possible from his 
own. The evidence has always been considered admissible in those 
instances. 

How much further the counsel for the government: mean to go, 
here, we do not know, but at present we think that the letters may be 
put into the hands of the witness for the purpose of allowing him 
to say whether they were, or were not, written by the defendant. 

Mr. Hern is. State then whether are some circumstances which 
you can recognize the handwrit- may appear trifling to a per- 
ing of this letter [showing Oivis son who lias not attended to the 
letter], and whose, in your subject. But vet I consider them 
opinion, it is? State also your important. When any one un- 
reasons for your opinion. Mr. fieri akes to forge a, liand, there 
GonUI. I flunk it is in l>r. Web- {ire ( „ llv lwo ways iu whieh he 
ster’s handwriting. In giving WU1 fi 0 ‘it. 
my reasons for my opinion there 

Mr. Merrick. Did T understand the court, that the witness could 
go farther than give his opinion? Or is he to state the grounds and 
reasons for that opinion, which will involve the whole point in issue? 
The witness has stated his belief, that this is the handwriting of Dr. 
Webster, and he suggests that it is a delicate theory by which he may 
be enabled to explain it. This is somewhat peculiar, and different 
from the ordinary practice. 
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The Attorney General . If yon will allow me I will make one sug- 
gestion more. I suppose that the witness, so far as lie is introduced 
here, as an expert, stands precisely upon the footing of any other 
expert; like Mr. Tyler, the twine manufacturer, for instance, who 
was examined yesterday. If so, then he is to state the foundations 
of his opinion, like any other expert. The delicacy of the theory, as 
it is termed by the learned counsel may he a matter of opinion. It 
may be that this delicate theory Will be made so perfectly trans- 
parent by the witness as to satisfy every mind that it is palpable 
and clear in the nature of things, and that 1 suppose is for the jury 
to decide, and not to be predetermined here. I trust that the wit- 
ness will be allowed to explain the grounds of his oj union. 

The Chief Justice. I do not understand that there is any theory 
to advance. It is an opinion upon the question of handwriting. The 
witness has stated that he believes it to be the defendant’s, and we 
think that it is perfectly competent for him to point out the cir- 
circiunstances which constitute the grounds of that opiniou. 

Mr. lieniis. 1 suppose that it will be competent for the witness to 
make use of one or more of the genuine letters in the case as a means 
of explanation of his opinion. 

The Chief Justice. That will be a subject for consideration here- 
after, if necessary. 


Mr, Item is. State the grounds 
of your opinion then, that this 
is in I)r. Webster’s handwriting, 
from your own personal obser- 
vation of it. 

.1/r. Gould . It is impossible 
for me to explain the reasons for 
my opinion without going into 
some particulars which may 
seem very trivial, but which are 
absolutely necessary for my pur- 
pose. In all the practice that 1 
have ever had in writing, l never 
have been able to satisfy myself 
that 1 could make two letters pre- 
cisely alike — so perfectly similar 
as to correspond throughout if 
placed one upon the other. And 
yet, 1 never saw two handwrit- 
ings which 1 could not distin- 
guish: when I have had a large 
number of scholars in writing, I 
have always been able to tell 
which of them wrote the speci- 
mens exhibited to me. There is 
some peculiarity in every one’s 
writing which enables a person 


to identify it, and it is next to 
impossible to get rid of Hint pe- 
culiarity when the attempt is 
made to disguise it. I should 
be very glad to answer only yes 
or no, Imt I can only point out 
those similarities of handwriting 
inquired of in inv own way. 

Every man who undertakes to 
disguise his hand must do* it 
either by carelessness or by 
carefulness; by carelessly letting 
his hand play entirely loose, as 
in mere flourishing, or by care- 
fully guarding every stroke 
which lie makes in order to pre- 
vent its being seen to be bis. In 
this latter mode, it is next to 
impossible for any person to 
continue his observation for any 
great length of time, or through 
any considerable amount of writ- 
ing. without making some of 
those letters which are peculiar 
to himself or making them in 
Hud peculiar manner, which he 
has been accustomed to. Fre- 



178 


IV. AMERICAN STATE TRIALS 


quently these will consist of only 
a single particle, or character, 
but which will yet furnish a key 
for detection of the real writer. 
I have already examined and ac- 
quainted myself with the speci- 
mens put into the case, they 
having been submitted to me 
some time since for examination. 
I have no doubt that the Civis 
letter was written by the pris- 
oner; also the Capt. of the Dart 
letter; also the East Cambridge 
letter. This last was not writ- 
ten with a pen ; it could not have 
been; it was done with some- 
thing soft; the top of the letter 
shows this; it could not have 
been done with a brush, for a 
brush does not begin a stroke in 
that way. 

(Mr. Gould here explained at 
length the reasons for his opin- 
ion.) 

[The two promissory notes 
were handed the witness and he 
was asked in whose handwriting 
were certain words on them, 
which the witness more fully par- 
ticularizes in his answer.] 

Mr. Gould. The two words, 
paid, written across the face of 
the large note (for $2,432) are 
in the defendant’s handwriting. 
So is the memorandum on the 
back of the $400 note, in pen- 
cil, 483.64, bal. pd. Nov. 22d, 
’47. The erasures, or dashes, on 
the face of the two notes, and 
over the signature could not 
have been made with a pen, or 
with anything that had a point 
to it ; they have none of the char- 
acteristics of penmanship about 
them. There are the same indi- 
cations of the tracing of some 
fibrous substance in the ink, as 
in the East Cambridge letter. 

George G. Smith. Am an en- 
graver; have been called fre- 


quently to give an opinion of 
handwriting, as an expert, in 
court; am acquainted with the 
defendant’s signature from see- 
ing it appended to medical di- 
plomas; have also received notes 
from him in former years. In 
regard to the Dart letter, I find 
certain peculiarities as in the 
other; think that it might be his, 
but cannot speak of it with any 
great degree of confidence; of 
the East Cambridge letter I only 
speak with the same degree of 
confidence as of the last. The 
Civis, Dart and East Cambridge 
letters are in the prisoner’s hand- 
writing, in my opinion. I am 
confident as to the first. 

Mr. Bemis said he would call 
a single additional witness, of 
whose testimony he had only re- 
cently been apprised, and who 
had arrived in town from the 
interior of the state since last 
night’s adjournment. 

Fisher A. Bosworth. Am a 
physician, of Grafton; attended 
medical lectures at the Medical 
College in Boston during the 
winters of 1847 and 1848; knew 
Dr. George Parkman, and also 
Littlefield, the janitor; had oc- 
casion to call at the Medical 
College on 23rd November, be- 
tween half-past one and two 
o’clock; found the door a-jar, 
met Dr. Parkman coming round 
the corner of the steps very fast, 
on his way up to the front door; 
turned my head and saw him 
nearly at the top of the stairs; 
about 3 o’clock went back again 
to the college; rang the front 
door bell and inquired of Mr. 
Littlefield if Mr. Coffrain, a stu- 
dent whom I wished to see, was 
there; he replied that he was 
probably in the dissecting room; 
found Mr. Coffrain there. 
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OPENING OF MR. SOHIER, FOR THE PRISONER. 

Mr. Sohier. May it please your Honor, and Gentlemen of 
the Jury: I am aware that it is usual — perhaps it may 
he considered as imperative upon the counsel, in a ease like 
this — to call the attention of the jury to the situation of their 
client; and to comment, in strong language, upon the impor- 
tance — the vast importance — of the interests which he has at 
stake. But, gentlemen, I shall not do this; I cannot do it. 

I fear much, gentlemen, that, should 1 permit my attention 
here to wander from the cause to the party, from the record 
to the dock, I might be lost. 1 might, perchance, perceive 
nothing but the man who, for more than a quarter of a cen- 
tury, has been a respected professor in that university which 
is the pride of our state; a respected lecturer in that college 
which is one of the boasts of our city: the man under whose 
instruction many now present at this trial Mere educated, 
myself among the rest; I should see him struggling for his 
life: struggling for his reputation: struggling to avert in- 
famy from himself and from his children, in that self-same 
dock where we have been accustomed to see felon after felon, 
to abide the judgment of the law. 1 might think of these 
things, gentlemen, and I might wander from the ease. 

1 must, on the contrary, rather follow — though necessarily 
it needs must be at a long and humble distance — in the* foot- 
steps of the eloquent- counsel who opened this case in behalf 
of the government; and I must allude, gentlemen, briefly, to 
our duties here; to our relative situation, and relative respon- 
sibility to the cause; tlx* rules of law applicable to the charge 
involved in it; and the rules of evidence, as applicable to its 
long details of circumstantial testimony. 

We are here, gentlemen, as the learned counsel told you, 
in the discharge of our various duties as officers and as minis- 
ters of the Court, to discuss and determine that one great ques- 
tion, which, for months, has absorbed the attention, and has 
agitated to their very lowest depths the feelings of a great 
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community ; to-wit, — Is the life of Professor Webster, now the 
prisoner at the bar, forfeited to the laws of his country, upon 
the ground, and for the reason, that it has been proved here, 
beyond a most reasonable doubt, that he has been guilty of one 
of the most horrible offenses that can be found in the long, dark 
catalogue of crime ? A grave and serious duty has devolved 
upon us — has devolved upon you, the Judges, and upon us, 
who represent him in this more than mortal struggle. It de- 
volves upon you to say, whether Professor Webster shall de- 
part hence to his family, and there remain, what he ever has 
been to them, the very center of their affections, the very 
object of their idolatry ; or whether he shall depart hence to 
the scaffold, leaving to that family a name which they would 
prefer to bury in the grave — which they would conceive to 
be their greatest curse, their only disgrace. Yes, it does de- 
volve upon you to say, whether the fire upon his hearthstone 
shall burn brightly, or whether your breath, Mr. Foreman, 
when you pronounce the verdict, shall extinguish that fire, 
so as to cause all its ashes to be scattered to the winds — to be 
forgotten in kindness by his friends, and in mercy by his 
enemies. 

This duty does devolve upon you, and, if you err, you see 
the victim. He it is, and his is the family, who must be offered 
up as an atoning sacrifice to that error, unless, indeed, you 
err on Mercy’s side — upon the side of that quality in which it 
is permitted man to approach nearer than in any other to the 
nature of his God — on a side where no prisoner’s groan, no 
widow’s sob or orphan’s tear, bears witness to it. 

And here, and here only, is your lot happier than ours. 
If we err here, we can err in no safe place. We must answer 
it to the prisoner and his friends. We must answer it to an 
exacting and scrutinizing profession. We must answer it to 
our consciences. There is no place for us to err in. There is 
a place for you. 

Standing, then, as we do, and as you do, engaged in one 
and the same duty, to-wit: In examining, discussing, and 
deciding this great question, it behooves us to stand in no 
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antagonistic position to each other; bu+, on the contrary, to 
aid and assist each other, so far as in - s lies, and as we can 
truly do it. Ill would it become us, by any management and 
chicane, to obtain a verdict in this case; and ill would it be- 
come you to permit this defendant to suffer by any error of 
ours. 

It is your duty, and your right and privilege, to constitute 
yourselves the counsel for this defendant; to see that he has 
the benefit of everything that could be urged in his defense; 
to see that he shall have the evidence presented in every pos- 
sible view that can be taken of it, whether we assume those 
views or not. And it is your duty to remember, and never 
for a moment to forget, that, in the words of your oath, it is 
this defendant whom you have in charge. Yet, it is not this 
defendant only, but this defendant ’s family, whom you have 
in charge. 

And here I pray that you will allow mo to make a few 
remarks, upon a subject I would not address men like you 
upon, on any less important cause, or on any less momentous 
occasion. Hut, in the name of this defendant, and all that 
he has at stake, 1 must entreat you to commence the examina- 
tion of this case, by examining your own minds; and that you 
do it with a strong, settled, stern determination to eradicate 
everything that partakes aught of prejudice, or savors of 
suspicion. 

I remember well that, before you took your oaths of office, 
by virtue of which the law has permitted you to exorcise this 
trust, you each said that you wore not sensible of prejudice. 
But. can you say so now — now that we stand at the end of 
this week of testimony, which the government have been pour- 
ing in upon us? Are you sure that you ever could say so, 
without an accurate and scrutinizing examination? What 
safety is there in the fact that a man is not sensible of preju- 
dice, when we all know that it is the very essence and the very 
quality of prejudice, to lurk unseen in the mind of man, blind- 
ing his perceptive faculties, weakening his reasoning powers, 
distorting his judgment, so that the very source to which we 
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look for safety and protection becomes a source of ruin. 
There is no safety in the fact that a man is, not sensible of 
prejudice. And I ask you to commence the examination of 
this case, by discarding prejudice. No man can be safe, with- 
out seeking to remove it. Why, if prejudice exists in a single 
mind, it is contagious; it is communicated by the intonation 
of the voice ; it flies from eye to eye, and is imparted, as by 
an electric shock, from hand to hand ; and there is no safety. 
We ask you, then, to search for it, and to extirpate it. 

As between the prisoner and his jury, as between man and 
man, speaking as between friends, I do not pretend to say 
that we have felt, or can feci, positive, that there is no man 
upon your panel untainted by prejudice. By no means are 
we to forget, gentlemen, or are we to suppose that you have 
forgotten, the great excitement which existed in this city when 
it was first bruited abroad that George Parkman was mur- 
dered. Do we now forget that men then q\iit their avoca- 
tions, — that they were clustered together in the corners, 
in the doors, in the stores, the houses, and the churches, — and 
that their conversation was upon this one point, and upon no 
other. Have we forgotten the great indignation that was ex- 
cited in this community — so creditable to the community, but 
so dangerous to the defendant — when it was first announced 
that his body was found in the Medical College, in the labora- 
tory? Have we forgotten the prejudice against Professor 
Webster? Have we forgotten these things? By no means! 
They are burned into our memories, and we shall not forget 
them. 

Are we to say that it is a certain and fixed positive fact, 
that there can be no prejudice? By no means! And there- 
fore it is, that after you have heard and listened to the gov- 
ernment evidence, we ask you, in the name of the defendant, 
to examine your minds, and to examine his side of the case 
free from all taint of prejudice. 

T have thought, gentlemen, that, in opening this case, I 
might perhaps the best diminish the labors of the closing 
counsel— instead of stating to you minutely, or in detail, the 
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circumstances which we intend to prove here, in defense — 
by calling your attention, first, to the rules of law which are 
descriptive of the offense charged ; what it is, gentlemen ; what 
the definition is of the offense, as the government have charged 
it against him. 

Secondly, that I should call your attention to the rules of 
law, as applicable to the manner in which that offense is 
charged ; that is, to the indictment. Thirdly, gentlemen, that 
I should call your attention to the nature of the government’s 
evidence, and to the rules of law applicable to that kind of 
proof. Then, gentlemen, that 1 should state to you, with great 
brevity — and merely by scheduling together in heads — what 
the facts are which we intend to give in evidence ; which facts, 
when proved, taken in connection with such of the govern- 
ment's facts as you shall conceive to be entitled to crtxlit — 
on which you can rely with any confidence — will constitute 
the entire mass of evidence on which you will eventually have 
to pass. 

First, then, with regard to the rules of law which describe 
the offense charged. The offense charged here, gentlemen, 
generally, is murder. That is the offense charged in the in- 
dictment, the murder of George Parkman. We then wish to 
inquire and ascertain what are the rules describing this 
offense, so that we may know when it lias been proved, and 
when it is left in doubt. 

Murder is a division of homicide; the word homicide ex- 
tending to every possible killing of a human being. If a man 
is killed under any circumstances, anywhere, or by anybody, 
the word homicide covers that act. A homicide must, neces- 
sarily, at once be divided into two great divisions: first, that 
which is criminal, and, therefore, punishable; secondly, that 
which is not criminal, and, therefore, which is not punishable 
by the law. 

Now, criminal homicide, which is the only species of homi- 
cide with which we now have anything to do, is divided into 
two parts — into two divisions: first, murder, which is pun- 
ished capitally, by the death of the offender; secondly, man- 
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slaughter, which is not punished capitally, but which is pun- 
ished ignominiously, though not with death. These two divi- 
sions constitute homicide. 

Now, inasmuch as this indictment charges Professor Web- 
ster with murder, and inasmuch as it is always competent 
for a jury to acquit of murder and convict of manslaughter, 
or acquit of both, every man who is indicted for murder is in 
the same position as if he were indicted twice; first for one 
offense, and then for the other. 

The first question is, What is murder, taking it by itself? 
The second question, then, will be, What is manslaughter, 
taking that, too, by itself? Murder is defined to be “The 
killing of any person with malice prepense or forethought, 
either expressed or implied by law. ” Two things are neces- 
sary to constitute murder: first, the killing; secondly, malice. 
And this definition is precisely no definition, because it gives 
you no idea of what is intended by the word murder, unless 
you have an accurate and well-defined idea what the mean- 
ing of the word malice is, as used in this connection. 

Malice is divided, by all criminal writers, into two counts: 
first, what is called expressed malice, and, secondly, malice 
which is implied. Those are the definitions of the w r ord mal- 
ice. Express malice! When w T e use that term, we mean what 
is always meant by malice in its common outdoor use. It 
means a wicked disposition and perverse mind, which does 
induce a man, or may induce him, to commit a certain act. 

“Express malice,’ ’ say the books, “is when one person 
kills another with a sedate, deliberate mind and well-formed 
design; such design being evidenced by the noticed actions, 
antecedent menaces, former grudges, and an attempt to do 
great bodily harm.” This is easily understood, without being 
dwelt upon at the bar. 

We come next to what is meant by what is called implied 
malice. And here the definition is not so easy. Implied mal- 
ice is where the malice is implied by the law. Now, it is a 
theory of the law, that it punishes not so much the overt act, 
as it does the wicked and depraved mind which prompts to 
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that overt act. It punishes the mind, and the wicked and per- 
verted intention, as much as it does the overt act. Hut you 
will ask, at once, how is the law to arrive at the mind of man * 
How shall it dive down into the hidden recesses, and bring 
up the malice ? It cannot do it, except by judging of the mind 
by the acts, considering them to be the fruit of the mind. 
Then, gentlemen, by the fruit, the law undertakes to know 
the mind. 

The. law, then, gentlemen, has adopted certain acts which 
it alleges to be, and assumes to be, evidence of latent malice. 
The law says, that when certain acts — and we now confine 
ourselves to homicide — when a homicide is committed in a 
certain manner, under certain circumstances, malice shall be 
implied from the act; and that is the mode in which the law 
arrives at this matter of implied malice. When we under- 
take to define it, all that we can say is, that when certain acts 
are committed in a certain manner, and with certain means, 
then tlie malice is implied. If we would know what it is, 
we must ascertain what arc the 1 acts and the circumstances. 
What are the acts? We must arrive at what the malice is, 
by saying what the acts are, from which it is to be inferred. 

What, then, are the acts from which the law will imply 
malice, in this matter of homicide? For we are to consider 
only this one single matter, malice in homicide. 

Malice, gentlemen, is implied by law from any deliberate 
and cruel act, — I pray your attention to these words, from 
any deliberate cruel aet, — committed by one person to an- 
other, however sudden. Therefore, where one* person kills 
another suddenly, without any, or without considerable, prov- 
ocation, the law implies malice. Malice is inferred from a 
deliberate and cruel act, as where one kills another without 
any, or without considerable, Provocation. 

When, therefore, you ask what malice is implied by law, 
you must look at the nets from which the law says malice is 
to be defined. And that is the only way in which it is to be 
defined ; a deliberate cruel act, without any, or without con- 
siderable, provocation ; and then the law is, that it is implied 




186 


TV. AMERICAN STATE TRIALS 


malice. That is the definition which I shall state to you, for 
the purposes of this trial. 

Having stated this, you see shadowed out, at once, the real 
distinction between implied malice and manslaughter. For 
one is almost the reverse of the other. Murder from an im- 
plied malice is a deliberate and cruel act, without any, or 
without considerable, provocation. Now, manslaughter, as 
I have shown you, is the reverse. 

Manslaughter is not deliberate. It is a sudden act. It is 
not a cruel act. But it is done in the heat of blood. Man- 
slaughter is not without provocation, but with it. And there- 
fore, in terms, is most distinctly the reverse of murder from im- 
plied malice. Whenever death ensues from sudden transport 
and without malice, or if upon sudden combat, it will be man- 
slaughter. That, gentlemen, is the definition of manslaughter ; 
and here is shadowed out the line between the two. One is 
considerate, deliberate, and cruel, without provocation. The 
other is inconsiderate, sudden, in the heat of blood, and with 
provocation, or sudden combat, one of the two. 

Now this may be a very narrow line of distinction, but it is 
not to be lost sight of by a jury. For on one side is life, on 
the other, death : life, it may be, encumbered with long and 
severe punishment; but still it is life, — life which is clung 
to — life rendered radiant with hope. And though this line 
may be a narrow line, and though the circumstances may fade 
into each other, they are not to be lost sight of. And as one 
is deliberate, cruel, and without provocation, the other is 
hasty, in heat of blood, and with provocation, or sudden 
combat. 

Thus much, gentlemen, for murder from implied malice; 
and thus much for the general definition of manslaughter. 
But, gentlemen, it is necessary to go a little further here, as 
I have undertaken to give a definition of both of these 
offenses. The law states, as I have already remarked to vou, 
that manslaughter is in heat of blood, with reasonable provo- 
cation. Now the question arises, what is sufiicient provocation 
to reduce a murder to a manslaughter? What does the law 
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deem to be a reasonable provocation? To answer this, we 
must go to the books. And it is easy to answer it from the 
books, because the different acts of provocation have been 
well known and long defined, for numerous years. 

In ascertaining, gentlemen, what is deemed to be a reason- 
able provocation, the law always regards the weapon, or the 
instrument, with which the homicide is committed. For you 
will see, at once, that one kind of provocation might be con- 
sidered sufficient to excuse a blow f with one weapon, wliich 
may be very insufficient to excuse a blow with another. 
The provocation that might excuse a blow with a stick, might 
be insufficient to excuse it with an iron bar. In considering 
w T hat is a reasonable provocation to extenuate the murder into 
manslaughter, it is necessary to ascertain what the weapon 
is; because from the weapon the provocation is to be esti- 
mated. Now r , when we speak of deaths by a weapon, they may 
be divided into death from two general classes of weapons: 
those wliich are likely to produce death, and those which arc 
not; those which are deadly, and those which are not. Now, 
that is the question raised at once, What, is considered a rea- 
sonable provocation to reduce a homicide from murder to 
manslaughter, where a deadly weapon is used? And then, 
what is a sufficient provocation to reduce it whore a weapon 
not deadly is used ? 1 am dwelling upon this, in regard to 

the manner of death, because by and by it will become mate- 
rial, when it is necessary to speak — when wo come to speak 
of the indictment. It may be essential to our positions, by 
and by. 

What is a reasonable provocation for the use of a danger- 
ous weapon? and then for a weapon not dangerous? 
I will answer that first question from a book. And 1 read 
from East’s Pleas of the Crown. “Any assault, made with 
violence or circumstances of indignity, upon a man’s person, 
as by pulling him by the nose, if it be resented immediately, 
by the death of the aggressor, and it appears that the party 
acted in the heat of blood upon that provocation, will reduce 
the crime to manslaughter.” Take Lanure’s case, as it is 




188 


IV. AMERICAN STATE TRIALS 


called, where a person was riding upon a highway, and an- 
other individual whipped his horse out of the track. Then the 
rider killed the aggressor. That was considered as man- 
slaughter, because the rider was considered as having reason- 
able provocation. I will also refer to Taylor’s case, the same 
chapter: “Three Scotch soldiers were drinking together in 
a public house; some strangers, in another box, abused the 
Scotch nation, and used several provoking expressions to- 
wards the soldiers ; on which one of them, the prisoner, struck 
one of the strangers with a small rattan cane, not bigger than 
a man ’s little finger. The stranger went out for assistance ; 
and, in the meantime, an altercation ensued between the pris- 
oner and the deceased, who then came into the room, and 
who, on the prisoner’s offering to go without paying his reck- 
oning, laid hold of him by the collar, and threw him against 
a settle. The altercation increased ; and when the soldier had 
paid the reckoning, the deceased again collared him, and 
shoved him from the room into the passage. Upon this, the 
soldier exclaimed, that he did not mind killing an English- 
man more than eating a mess of crowdy. The deceased, as- 
sisted by another person, then violently pushed the soldier 
out of the house; whereupon the latter instantly turned 
around, drew his sword and stabbed the deceased to the heart. 
Adjudged manslaughter. ’ ’ 

That illustrates the position. An assault here existed; 
turning him out of the house. Upon the heat of blood, occa- 
sioned by this assault, he killed his opponent; and it is held 
to be manslaughter. 1 state these, as among the provocations 
to reduce the offense to manslaughter, if the homicide is com- 
mitted with a dangerous weapon. 

The next question is, What is considered a sufficient provo- 
cation for a homicide which is committed with some weapon 
not likely in itself to produce death? The whole doctrine is 
summed up in East, chap. 5, sec. 20 : 

“Words of reproach, how grievous soever, are not provocation 
sufficient to free the party killing from the guilt of murder; nor are 
contemptuous or insulting actions or gestures, without assault upon 
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the person; nor is any trespass against lands, or goods. This rule 
governs every case where the party killing, upon such provocation, 
made use of a deadly weapon, or otherwise manifested an intention 
to kill, or to do some great bodily harm. Hut if he had given the 
other a box on the ear. or had struck him with a stick, or other 
weapon, not likely to kill, and had unluckily, and against his inten- 
tion, killed him, it had been blit manslaughter.” 

And this, gentlemen, is the answer to that question, What 
is reasonable provocation? Always look at the weapon. If 
it is a deadly one, it must be an assault upon a person; if 
not a deadly one, words or aetions are sufficient to produce it. 

The next question is, What is meant in tile law by sudden 
combat? For the rules state this: “Manslaughter is a kill- 
ing, on reasonable provocation, or on sudden combat/’ What, 
then, is sudden combat, as it is stated? 1 will answer by rend- 
ing from the same book, see. 24, of the same chapter: 

“There are eases where, upon words of reproach, or, indeed, any 
oilier sudden provocation, the parlies came to blows, and a combat 
ensues, no undue advantage being taken or sought, on either side: if 
death ensue, this amounts to manslaughter. And here it matters not 
what the cause be, whether real or imagined, or who draws or strikes 
first, provided the occasion he sudden.” 

It is thus, gentlemen, that if two persons get into what is 
called a combat with each other — no matter which begins it — 
if they get into the combat, and then, being heated by the 
eombat, om; kills the other, then the law considers the frailty 
of human nature, and, under such circumstances, the* offense 
is reduced from murder to manslaughter. An example is 
given. A uses provoking language towards B , who thereupon 
strikes him, and a eombat ensues, wherein A is killed, field 
manslaughter; for it was a sudden affray, and they fought 
upon equal terms. 

But this has nothing to do with it, except when they com- 
mence. If they get excited, on equal terms, and they com- 
mence their quarrel with the fist, and afterwards have some 
other weapon, it is excused, as caused by beat of blood, ex- 
cited by the quarrel. 

This is stated, perhaps, a little stronger in Whiteley’s ease, 
which I cite from Lewis’ Report, 17a, in which the Justice 
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says, “When persons fight on fair terms, and merely with 
fists; where life is not likely to be at hazard, and the blows 
passing between them are not likely to occasion death; if 
death ensues, it is manslaughter / 9 

These authorities, which I have stated, show the real dis- 
distinction between murder from implied malice, and man- 
slaughter, — the one being, as I have said, the reverse of the 
other: one being voluntary, deliberate and without provoca- 
tion; the other being hasty and on provocation, or with a 
sudden affray. The provocation being in violent assault, when 
a deadly weapon is used ; the provocation being words, when 
a weapon not deadly is used, and when, they being excited 
by the combat, one chances to destroy the other. These are 
the definitions which I bring to your mind. 

Professor Webster stands charged with murder and man- 
slaughter. If he committed the murder, it must have been 
either express or implied malice, or that he killed him in a 
deliberate and cruel manner, without reasonable provocation, 
malice being judged of by the manner and the want of provo- 
cation, and the provocation being judged of by the weapon. 
And hence follows the extreme and vital importance, in a 
case of this kind, of the government’s alleging and proving 
the manner, beyond all reasonable doubt; for it is the manner, 
the manner of death, the manner in which the homicide is 
committed, which creates this crime of murder, from which 
all the distinguishing marks are to be drawn between murder 
and manslaughter. And therefore it is that I have been over 
this — that we may bear it in mind, and apply it, when we 
consider this part of the case. 

When the government say that Professor Webster killed 
Dr. Parkman with implied malice, they say he killed him cru- 
elly, deliberately, and without provocation. And this is to 
be judged of by the manner. When the government says that 
he committed the act of manslaughter, then it virtually al- 
leges that he killed him not deliberately, but in heat of blood, 
and with some provocation. And there, gentlemen, as we 
apprehend, is the definition; and this is a statement of the 
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rules of law defining the various offenses which are embraced 
virtually under this indictment. 

I come, then, gentlemen, to state what we conceive to be the 
rules of law applicable to the manner in which the crime shall 
be charged ; that is, the rules of law applicable to the indict- 
ment. 

In examining, in criminal cases, it is essential that the jury 
should bear in mind, not only what the rules are defining the 
offense charged, but they should bear in mind, particularly and 
strictly, what the various particulars of the offense are which 
is charged ; not only what the offense is, in general, but what 
the particulars of the offense are. 

Gentlemen, it is to be borne in mind — and this is a rule of 
law which is essential absolutely to the safety of every one — 
that it is a matter of no consequence how many crimes a man 
has committed, if he has not committed the particular crime 
set forth in his indictment. It is a matter of no consequence, 
if he has committed the crime charged, if lie has not commit- 
ted it by the means charged. This is the position which we 
take, and it is a rule of law intended for the protection of the 
citizen; and if it is broken in upon, man has no safety. If a 
man is to be tried for particulars of offense, or for an offense 
in which the facts are erroneously set. forth, no man can pro- 
vide for his defense; and therefore it is that no man shall be 
tried for any offense, unless that offense is fully, substantially, 
plainly, formally, set forth. Not only must the statement be 
full, but it must be plain, so that every one shall understand 
it. Not only must it be substantially, but it must be for- 
mally, made. If this rule is departed from, there is no safety 
for any one. 

It is essential that we should examine this indictment, and 
it is essential that we should understand precisely what; it is 
that the government undertake to eliarge the defendant, with. 
What are the particulars of the offense which Professor Web- 
ster is now set at the bar to answer? These particulars must 
be fully, plainly, substantially, and formally, set forth ; and 
I must, therefore, ask your attention to the indictment. 
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This indictment contains four counts; that is, it has set 
forth, in four distinct forms, the charge, and the government 
are at liberty to prove any one. First, the allegation is, that 
the prisoner, Professor Webster, killed Dr. Parkman by strik- 
ing him with a knife. Secondly, that he killed him by strik- 
ing him with a hammer. Thirdly, that he killed him by 
striking him with his fists and his feet, and striking him 
against the floor. Fourthly, that he killed him in some way, 
or by some means, instruments, and weapons, to the Grand 
Jury unknown. 

Now, may it please the Court, and gentlemen of the jury, I 
must ask your attention to the rules of law applicable to this 
indictment. And I shall, in the first place, ask your atten- 
tion to the rules of law, as I conceive them to be applicable 
to the three first counts, which can all be readily considered 
together. 

In an indictment for murder, gentlemen, it is an impera- 
tive rule, that the means of death shall be accurately described. 
And when we say that a thing is to be accurately described, 
we mean that the government shall prove it as they have 
described it. They shall state the means of death accurately ; 
that is to say, their proof shall sustain their statement of the 
means of death. 

Now I ask your attention to another position. I under- 
stand it to be a well-settled rule of law, that there are certain 
means by which human nature may be overcome, which have 
been settled and adjudicated by the law to be totally separate 
and distinct from each other. 

One very large class of means of death is embraced under 
the head of striking with a weapon. Another class, gentle- 
men, very distinct — distinct upon authority — is striking a 
man against an object. That is another class, as I apprehend. 
And there are various other means of death, well distinguished 
from each other, such as poisoning, strangling, burning, starv- 
ing, and others. I put this by way of illustration ; and I put 
the position, that these particular means of death are distinct 
and separate from each other, to-wit, striking a man with a 
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weapon, striking a man against an object, poisoning a man, 
strangling a man, burning him, starving him, drowning him, 
and the like. They are separate and distinct means of death. 

Whichever of these means which I have mentioned — and 
you will notice I say means — whichever of these means the 
government see fit to adopt, and charge as the means used, 
the government is bound to prove, and prove beyond reason- 
able doubt — the particular means. Now, under this class of 
means, as 1 call it, producing death by striking, it is usual for 
the government to allege some particular weapon. But it is 
not necessary that the particular and express weapon should 
be proved. Any weapon which will produce death by the 
means stated, that is to say, by the striking, would answer in 
proof, instead of what the government charge. 

For instance, suppose the government charge that the man 
produced death by means of striking with a knife, and it 
turns out that he struck with a hatchet; it is sufficient, be- 
cause the means, the class, is spoken of; and if it turns out 
that it is produced by some other weapon, tin* case is made out. 
For instance, the government charge Professor Webster with 
striking with a knife, and it turns out that he actually pro- 
duced death by a hammer; the ease is proved. But, if they 
charge that he did it in a separate manner, to-wit, by stran- 
gling, or by seizing a man, and striking him against a door, 
and the death is produced, as before, by the blow of the ham- 
mer, the indictment would not be sustained. The weapon is 
of no consequence; but that such a means were used, is of 
consequence, and must be proved. 

I will refer to Kelley's case, Moody's Crown Cases, p. 113; 
also to Thompson's ease. p. 131). In an indictment for mur- 
der or manslaughter, when the cause of dentil is knocking a 
person down with a stone or other substance, and the mortal 
wound is from the stone or substance, the charge should be 
accordingly. A charge that the prisoner struck a mortal blow 
will not be sufficient. Also, in Thompson’s case, the indict- 
ment stated that the prisoner assaulted the deceased, and beat 
him on the head. The evidence was that the prisoner knocked 
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the deceased down with a blow on the head, and the mortal 
wound proceeded from the ground. The learned Judge 
thought the case did not come within the indictment. 

I will also refer to another case: to Martin 5, p. 128. In 
this case, the other two cases which I have cited were con- 
firmed. Here a man was indicted for producing death by 
striking. The charge was that the prisoner willfully struck 
him with a hammer. 

The kind of instrument is not material. The truth was, 
there was doubt whether the death was produced by being 
struck against the door, or' by the hammer. The Judge ruled 
that there was nothing in the count about being struck against 
a door, and unless the jury were satisfied that the death was 
produced by the blow, and not by the door, the indictment 
would not be sustained. 

Unless the government prove the means asserted, it don’t 
prove the indictment. The law. as I understand it, is, that 
the particular means stated must be proved to the satisfaction 
of the jury. 

Now, then, gentlemen, putting our attention to those first 
two counts, the government alleges that death was produced 
by striking. What becomes of their evidence? The govern- 
ment allege in the two first counts, and, therefore, the gov- 
ernment must prove, that the killing, here in this case, was 
by striking with some weapon or other. In the third count, 
the government, if they rely upon it, assert that the striking 
was with hands, or fists, or beating against the floor. And 
that is precisely what the government must sustain upon 
this count. 

I come now to the fourth count. We shall submit here, if 
it be regular, in this part of the case, that this count, may it 
please your Honors, is totally insufficient, and ought not to 
be considered by a jury; and that the government had no 
right to introduce any proof, under this count. That is an 
insufficient count. And in the second place, if the government 
have a right to introduce proof under it, still, that they have 
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not introduced it at all. This count states, as I have said, 
that the death was produced in some way or manner, and by 
some means, to the jurors unknown. 

Now, we shall submit that there is no precedent whatever 
for any such count; and if there is no precedent for it, the 
precedents are all against it. There is no authority for it 
which we have been able to find anywhere ; and the authori- 
ties are directly against it. 

I will cite, may it please your Honors, in the first place, 
from Hale’s Pleas of the Crown, p. 185: “An indictment of 
murder or manslaughter hath these certainties or requisites 
to be added to it, more than other indictments. For it must 
not be only fclonict, and ascertain the time of the act done, 
but must also declare how and with what it was done. Yet, 
if the party were killed with another weapon, it maintains 
the indictment; but if it were with another kind of death, as 
poisoning or strangling, it doth not maintain the indictment 
upon evidence.” The same doctrine is laid down in Ilawkins’ 
Pleas of the Crown, Hook 2d, 84, 25. The doctrine is laid 
down in these words : “If the killing were with a weapon, 
the count must show with what weapon in particular; ami yet, 
if upon the evidence it shall appear that the killing was not 
by such weapon, but by some other, the variance is immate- 
rial, and the appellee ought to be convicted, as shall l>e shown 
more at large, under the Chapter of Evidence. And if the 
killing were not by a weapon, but by some other means, as by 
poisoning, drowning, suffocating, burning, or the like, the 
count must set forth the circumstances of the fact as specially 
as the nature of it will admit.” East's Picas of the Crown, 
c. 5, sec. 107 : It is essentially necessary to set forth, particu- 
larly, the manner of the death, and the means by which it was 
effected ; and an omission in this respect, is not aided by a 
general conclusion from the evidence that he was murdered,” 
etc. 

The count, may it please your Honors, now under con- 
sideration, is clearly distinguishable from the count made 
use of in the case of Colt. There is one of the counts 
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which charged that the crime was committed, in the first 
place, by striking the deceased with a hatchet; and an- 
other count charged it to have been committed by striking 
and cutting him with a certain instrument to the jurors un- 
known. This case comes nearer to disproving my position 
than any before the Court. But the means of death are stated ; 
and the means are, to-wit, striking with the instrument which 
is alleged to be unknown to the jury; and the instrument is 
immaterial, if it be a striking instrument. He might have 
struck him with a ramrod, and it would make no difference. 

The distinction between our case and that is, that the means 
of death are clearly stated, but the instrument is stated to be 
unknown. And we apprehend, may it please your Honors, 
that this mode, which the government have adopted in the 
fourth count, of alleging an indictment, would give rise to 
great confusion. We apprehend that it might contravene many 
established rules. Why, under a count of this kind, may it 
please your Honors, there may be an indefinite number of 
issues tried. Killing in every possible way in which human 
life may be taken, may be tried under an issue of this kind. 

We submit, then, so far as one of these counts is concerned, 
that it is imperfect and insufficient, for the reasons that I have 
stated to the Court. In regard to the three others, — the first 
two allege a death by striking; the third, a death produced 
by striking with hands and feet, and beating against the floor. 

Now then, gentlemen, the question presented to you is this: 
Has the government proved, beyond reasonable doubt, that 
Professor Webster destroyed George Parkman by striking him 
with a weapon? That is the point. The government must 
prove the killing by the means stated. That is the first propo- 
sition. And if the killing is proved by the government to be 
in any other mode, then they fail upon their own proof. 
And if the jury, upon the evidence, are left in doubt, 
whether the killing was produced by the means stated, or by 
some other means, then they are bound to acquit, under their 
oaths ; because it is the right of the defendant — it is his right 
and privilege, and it is every man’s right and privilege — to 
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have the government held strictly and distinctly to prove what 
they allege, in all its material particulars. Here they allege, 
in these two counts, a striking by a weapon. If they fail in 
this, there is an end of the case. If you are left in doubt, 
there is an end of this case. If you believe that he killed him 
in this way, but you are left in doubt, then you are bound to 
acquit him. 

This is no hardship upon the government. The government 
may allege as many counts as they choose. They may bring 
forward charges of death committed by burning, strangling, 
poisoning, or in any other way. They never need suffer from 
the privilege which they have to give in stating the means. 
Hut then the law holds them to prove some one of the means 
alleged : and if they fail in that, they fail in their case. 

To recapitulate that point. To convict on these first two 
counts, you must be satisfied, beyond reasonable doubt, that 
the death was produced by the means of striking: under the 
third count, that it was produced by means of striking with 
the hands and fists, and beating against the floor. And we 
shall submit to you that, with regaid to that point, there iN 
not a tittle of proof. 1 do not suppose that the government 
will contend that the death was produeed in that way. And 
1 apprehend that we might pass from that, and carry you 
more particularly to the first two counts, of death by striking, 
because on those the government have produeed some apparent, 
proof. 

I say that these counts are to he proved here, and proved 
beyond reasonable doubt. And this brings me to the third 
statement which I intended to make — what it is that the gov- 
ernment must do, to entitle themselves to a conviction, sup- 
posing the defendant introduces no proof whatever. What, 
are the government to do, under any circumstances, to pro- 
duce a conviction ? They are to prove that Professor Web- 
ster destroyed Dr. Parkman, according to the allegations road 
over to you, and that lie destroyed him by means of striking 
with a deadly weapon ; and if they fail, beyond reasonable 
doubt, there is an end to the government’s case. I say, be- 
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yond reasonable doubt ; and, as I am upon that point, I should 
like to dwell upon it for a moment. 

I am perfectly aware, gentlemen, that there is an idea 
abroad, that this matter of reasonable doubt is something that 
the law accords to the prisoner as a gratuity ; something that 
he is not -entitied to; something by which guilty men some- 
times escape punishment. But there never was a greater mis- 
take in the world. This matter, that the government are to 
prove a man guilty beyond all reasonable doubt, is no privi- 
lege to the individual, for which he does not have to give full 
compensation. It is not accorded to him as a gratuity. And 
the examination of our criminal system shows that I am right 
here. 

Under different systems of law, different criminal codes 
are adopted. I have no doubt but that ours is as perfect as 
any. Look at it, and see how imperfect it would be, if it were 
not for the checks put upon it. Every man must be proved 
to be guilty. 

What is our system ? We take a man from his family. We 
arrest him upon the charge of a heavy, heinous offense. We 
lock him up in a jail. And while his mind is paralyzed by his 
position, he is told to procure a defense — to proceed and pre- 
pare for his defense. What next ? Why, sx parte proceedings 
go on. The matter is tried and adjudicated before a Coroner’s 
Jury, where he is not present. It is afterwards tried before 
a Grand Jury, where he is not represented. An indictment is 
found ; and then, with all this accumulation of public opinion 
necessarily formed upon these proceedings, he is brought into 
court, and put upon his trial. 

How, then, is he placed? I am now taking the general 
position of a party ; I am not referring to particular instances. 
How, then, is he placed, and what is his position? Why, he 
is placed at the bar ; his mouth is shut. If he opens it at all, 
what he says is to go for nothing. And then witnesses are 
let loose upon him by the government. And who are they? 
In many instances, they are malicious, swearing on account 
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of some old grudge. In many eases, they are interested: 
sometimes for rewards and property ; interested sometimes, in 
swearing of crimes, from themselves ; sometimes interested for 
still worse motives. Now, in this situation, thus placed, and 
thus presented before a jury, what chance would many and 
many an innocent man have of an acquittal? It would be 
very small indeed, were it not for cheeks and counterbalances 
which we have provided in our system for him; and one of 
them is this same matter of reasonable doubt. The law says 
you may take a man in this way; you may lock him up; you 
may try him over and over again ; you may put him upon 
trial; you may close his mouth; you may produce your wit- 
nesses against him : but here you shall stop. And if, with all 
this, you cannot prove him guilty beyond reasonable doubt, 
he is to be acquitted. This is all the protection that an inno- 
cent man has. 

You may, any one of you, be charged with an offense done 
when you are alone. You cannot prove that you did not do 
it. Persons will be mistaken about identity. Put. you can 
prove your previous character, and that there is a reasonable 
doubt. You are, we say to the government, to prove your 
murder by your means, and beyond all reasonable doubt. 
And this is as much my privilege, as you have the privi- 
lege of trying me, and at your particular leisure. And, 
therefore, it is most certain and true, that this matter of rea- 
sonable doubt, so far from bring a gratuity to a defendant, is 
his right, it is what the law has provided for him as his 
shield; and though it may be that guilty men may occasion- 
ally take shelter under that shield, what does the motto say, 
but “that a hundred guilty would better escape, than that an 
innocent man be punished*’? The government are to prove 
it beyond reasonable doubt. And if they fail, there is an end 
to their case. 

It may be asked. What is a reasonable doubt? The answer 
is well stated in the first volume of Starkie: “ A juror ought 
not to condemn, unless the evidence exclude from his mind 
all reasonable doubt as to the guilt of the accused. And as 
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has well been said, unless he be so convinced as that he would 
venture to act upon that conviction in matters of the highest 
concern to his own interest . 9 9 

It must be such a certainty, then, gentlemen, that you would 
not hesitate to act upon it in matters of the highest concern 
to your own interest. It must be such a certainty, I contend, 
that you would act upon it, if your lives depended on it — 
“in the highest concern of your own interest.’ ’ 

If it be such a certainty that you would not venture your 
own life upon it, what right have you to venture his? You 
should be convinced, gentlemen, and convinced beyond a rea- 
sonable doubt. 

These remarks, gentlemen, bring me to the fourth head to 
which I said 1 should ask your attention; which was, to the 
nature of the government’s evidence, and to the rules of law 
applicable to evidence of that kind. Evidence, gentlemen, 
so far as there is any occasion of dividing it, for the purpose 
of this opening, may be divided into direct and circumstantial 
proof. Direct evidence needs no explanation ; and, in point of 
fact, there is none of it in this case. But merely for the purpose 
of convenience, 1 will say, that direct evidence consists of 
this: where the testimony is derived from persons who have 
actual knowledge of the facts in dispute — from persons who 
have actual knowledge of the matter they come to prove. 

For instance, gentlemen, if a person comes here and swears 
he saw a certain transaction take place, — there is direct evi- 
dence; and all the jury would have to inquire into would be 
whether they believed the man or not. If they believed him, 
there is direct evidence of a particular fact, which he is 
brought to sustain. 

But circumstantial evidence is, where a fact is attempted 
to be proved, not by anybody who saw it, not by any one who 
knows it, but by proving in advance certain other circum- 
stances, and certain other facts, and then drawing a conclu- 
sion, from those facts and circumstances, that these particu- 
lar facts which we are endeavoring to ascertain exist. This is 
called circumstantial evidence. Where the government, for 



PROFESSOR JOBS W . WEBSTER 


201 


instance, taking a cast' like this, — where the government un- 
dertake to prove a certain fact* to-wit. that a man was mur- 
dered. They bring nobody who saw it ; but they go to work and 
prove a certain quantity of other facts, — they may be many, or 
they may be few: and having proved those other facts, they 
say we draw a conclusion, that the main fact was as they 
contend it was, — that is, that the murder was committed. 

Now, gentlemen, as you see at once, in this matter of evi- 
dence, there is no comparison between the strength of direct 
and circumstantial evidence. Circumstantial evidence is 
weak, compared with direct ; and for the reason that the op- 
portunities for human error are multiplied. All we can do, 
in the investigation of facts — all we ever can do — is to ap- 
proximate towards certainty. 

Nothing human is infallible. On the contrary, everything 
is fallible. All we can do is to approximate ; and we approxi- 
mate near or at a distance, in accordance with the means we 
have at our command. 

Now, gentlemen, if a murder is proved by direct evidence, 
what are the chances of error ? A man comes here, and 
swears to a certain fact. What arc the chances of a jury 
being led into error? The chances depend upon his lying. If 
he swears falsely, then we are misled. Hut he comes, and 
swears to a solitary fact. Hut he is not likely to mislead 
us, because it is so simple. 

Take a ease of circumstantial evidence. The proof some- 
times consists, as in this case, of numerous facts — of scores of 
facts. Every single fact is a distinct issue. Every single fact 
must be proved, beyond a reasonable doubt. Very well. Here 
the chances of error accumulate. 

If they prove one fact, by one man. lie may lie. If tb**y 
prove another fact, by another man. In* may lie; and so the 
chances of error multiply. And then, after all the circum- 
stances are in, what do you do with them? Then yon are to 
draw the correct conclusion from them. Human judgment 
is called in. to draw the accurate conelusiou from these facts. 
And here there is a great source of error. Circumstantial 
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proof is exposed to error from beginning to end; errors in 
testimony from which the circumstances are intended to be 
established ; errors in the inferences and conclusions which we 
draw from after we have collected them. 

Take the most simple case we can possibly put. Suppose 
a man is seen killed upon the sidewalk. Suppose a watchman 
comes, and swears that he saw a man running away. A sec- 
ond swears, that, the house being pointed out to him, he went 
in, and arrested a man who appeared to be out of breath. A 
third comes, to say that he afterwards found blood on some 
clothes belonging to the prisoner. Take the first witness. He 
may be mistaken about the man, and about the house, and 
he may lie ; — three chances of error. The second may be mis- 
taken about the man whom he arrested, or the house which 
he thought was pointed out, or he may lie; — three more 
chances of error. And the third may be able to detect blood 
or not, and he may be mistaken about his statement whether 
the clothes were those of the prisoner, or he may lie, too. Here 
are all these accumulated chances of error. And then, when 
they are all proved, correct conclusions are to be drawn from 
them. It may be that he did commit murder. It may be that 
lie was an innocent man, who was running along that way; 
it may be that he ran away from terror, at seeing such a blow 
struck ; it may be he was a friend of the deceased. 

I put this as a simple* case ; and yet you see how great the 
chances of error arc. But when you come to such a case, as 
this, there is no telling to what a height those chances reach. 

It is, gentlemen, necessary also to remember, as I appre- 
hend — certainly it is not the least important part of this evi- 
dence — that we are always drawing incorrect conclusions ; and 
hence the number of innocent persons who have suffered from 
circumstantial proofs have lost their lives, so far as we can 
judge, from cases made up from incorrect inferences; not so 
much from paucity on the part of witnesses, as from the in- 
correct inferences drawn by the jurors. 

Take that most common of all cases, cited continually : 
where an uncle and a niece lived together ; and the niece, one 
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evening, was heard crying out, begging him not to kill her. 
On the next morning, she had disappeared. He, being charged 
with the deed, and being put to his wit *s end, found another 
girl to simulate his niece. The deception was found out, and 
the man was convicted and hanged. But it afterwards ap- 
peared that the niece came back, having only run away. Here 
were these circumstances laid before conscientious jurors; cir- 
cumstances proved by conscientious witnesses. But they erred. 

lie who is arrested with stolen goods in his possession has 
to answer for it. It implies a theft. There is an old and well- 
established ease, in illustration of this, where a man, who had 
stolen a horse, got a countryman to hold him, knowing he was 
pursued. Presently, the constable came up, and arrested the 
countryman. Here was a plain case. He was found with the 
stolen property in his possession, immediately after the theft 
had taken place; and he was hanged for it. 

1 am induced to dwell upon this for a moment, because I am 
perfectly aware that then* are certain opinions, that circum- 
stantial evidence is necessarily correct, and that circumstances 
cannot lie, and various other sayings, that are totally false; 
sayings which probably applied to the circumstances in con- 
nection with which they were first mentioned, but, by being 
stupidly repeated over and over again, have received the dig- 
nity of proverbs. The truth is, that circumstances do not; 
but the witnesses who undertake to prove them may lie, and 
the conclusions drawn from them by human judgments may 
lie; and it is all idle to suppose* that there is any particular 
virtue in circumstantial evidence. But, on the contrary, it 
should be remembered, that it is always weak and uncertain. 

I will read, merely as a part of my argument, from Mr. 
Best’s work on Presumptions of the Law, p. 253. Speaking 
on this very point, and in regard to this prevalent idea, that 
circumstantial evidence is strong, he says: 

“Juries have been told from the bench, even in capital caws, that 
‘where a violent presumption necessarily arises from eireu instances, 
they are more convincing and satisfactory than any other kind of 
evidence, because facts cannot lie.’ Numerous remarks might he 
made on this strange proposition. The first that presents itself is 
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that the moment we talk of anything as a consequence necessarily 
following from others, all idea of presumptive reasons is at an end. 
Secondly, even assuming the truth of the assertion that facts or cir- 
cumstances cannot lie, still, so long as witnesses and documents, by 
which the existence of these facts is to be established, can, so long 
will it be impossible to arrive at infallible conclusions. But, with- 
out dwelling on these considerations, look at the broad proposition — 
facts cannot lie. Can they not, indeed? When, in order to effect 
the ruin of a poor servant, his box is opened with a false key, and 
a quantity of goods stolen from his master deposited in it; or, when 
a man is found dead, with a bloody weapon lying beside him, which 
is proved to belong to a person with whom he had a quarrel a short 
time before, and footmarks of that person are traced near the corpse 
— but the murder has, in reality, been committed by a third person, 
who, owing a spite to both, put on the shoes and borrowed the weapon 
of one to kill the other — did not the circumstances lie — wickedly, 
cruelly lie? There is reason to fear blind reliance upon the dictum, 
‘that circumstances cannot lie,’ has occasionally exercised a mis- 
chievous effect in the administration of justice.” 

Another great cause, gentlemen, why circumstantial evi- 
dence is not to be relied on, to a great extent, is, what is called 
a moral cause; that there is a well-known tendency of the 
mind, when great crimes arc suspected, which leads witnesses 
particularly, and even jurors, to exaggerate facts, and to place 
great reliance upon their own shrewdness. This, gentlemen, 
is also alluded to in the same book from which 1 have quoted. 
I will read it, as a part of my argument. Speaking on this 
very subject, Mr. Best says : 

‘There is an anxiety naturally felt for the detection of crimes, par- 
ticularly such as are either very heinous, or peculiar in their circum- 
stances, which often leads witnesses to mistake or exaggerate facts, 
and tribunals to draw rash inferences, and there is also natural to 
the human mind a tendency to suppose greater order and conformity 
in tilings than really exist, and a sort of pride, or vanity, in draw- 
ing conclusions from an isolated number of facts, which is apt to 
deceive the judgment. Accordingly the true meaning of the ex- 
pressions so frequently to be found in our books that all pre- 
sumptive evidence of felony should be warily pressed, and admitted 
cautiously.” 

So far with regard to the government’s evidence. In this 
case it consists entirely, solely, of circumstantial proof. And 
in many cases the circumstances relied upon are actually 
proved by other circumstances. 
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It is undertaken to prove circumstances by circumstantial 
evidence itself. And who shall say to what extent the sources 
of error have thus multiplied? Owing to this known ten- 
dency of circumstantial evidence to mislead the mind, owing 
to the danger which is likely to arise, the law lias adopted 
certain rules, which are to govern and to guide juries in con- 
sidering it. Some of these* rules 1 shall cull your attention 
to, because I consider them pertinent. There may be others 
mentioned hereafter. 

The first rule which the law has adopted, for the purpose 
of guarding, as far as possible, against error — (as for guard- 
ing against it entirely, it cannot be done; there is no human 
tribunal where it can be guarded against ; but to guard against 
error to some extent, certain rules of law have been adopted) 
— the first rule I shall name is this. It is an established rule 
of law, that every circumstance which is relied on must in 
itself be proved beyond all reasonable doubt. The first rule 
is, that every single circumstance from which the conclusion 
is to be drawn must be proved in itself beyond all reasonable 
doubt. That, of course*, shows you that every circumstance 
is a separate issue, in itself. Kvery circumstance is to be 
proved beyond reasonable doubt ; and that, von understand, 
means this: you must find that it is proved beyond all reason- 
able doubt, when all tin* evidence is in; not that any one wit- 
ness proves a point particularly; but, when you conn* to con- 
sider all the evidence in tin* ease, introduced by each sale, 
upon each point, you are to 1 m* satisfied of each individual 
circumstance, beyond all reasonable doubt. 

Therefore it follows necessarily, that if in a long train of 
circumstances, upon which the ease is hung up by the gov- 
ernment, there is any one single circumstance which fails, 
there is an end to tin* whole case at once?. They undertake to 
anchor their case l>v a chain of circumstances. If one link 
breaks, by its own intrinsic weakness, or by any force which 
the opposite party brings against it, then? is an end to the 
case. 

Secondly, gentlemen, the circumstances which are proved 
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when you find they are proved beyond reasonable doubt — 
those circumstances must establish, to a moral certainty, the 
particular hypothesis attempted to be proved by them. That 
is to say, if the government undertake to prove a certain 
fact, by circumstances, and you are to consider it proved by 
an inference drawn from those circumstances, the circum- 
stance must prove that the inference is correct. That is to 
say, not only the circumstance must be proved beyond reason- 
able doubt, but also you must be satisfied that the inference 
is proved beyond all reasonable doubt. And that is the sec- 
ond circumstance. 

Thirdly, gentlemen, the circumstances — and I pray your 
attention to this rule — these circumstances which are proved 
beyond reasonable doubt, must not only support the particu- 
lar hypothesis which the government intend they shall sup- 
port, but they must not support any other hypothesis. That 
is to say, they must not only sustain the inference which the 
government draws from them, but they must exclude every 
other possible inference. Because, if a set of circumstances 
could establish two distinct hypotheses, and one is contrary 
to what the government assert, and the other in accordance 
with it, — that is to say, if one is in favor of the defendant’s 
guilt, and the other of his innocence, — there is an end of their 
case. The jury are bound to take his innocence for granted. 
And it is from this rule’s being disregarded, being overlooked, 
that a vast quantity of misery has been inflicted upon inno- 
cent people. 

I will refer to Best upon Presumptions of the Law, p. 282. 
“The evidence against the accused — ” 

Mr. Clifford. I do not undertan d that that work is author- 
ity in these courts. 1 have not been much in this court ; but 
I suppose that that is the work of a very extravagant man, 
and I do not know that it has been passed upon by the Court. 

Mr . S oilier. It is a work that has been cited here very often ; 
and I am not sure that it was not cited in Peter York’s case. 

I think it was. 

Best refers to Starkie’s Evidence, and to Wills on Circum- 
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Btantial Evidence, as authorities. The rule is stated, as taken 
from several works, that the evidence must be such as to ex- 
clude, to a moral certainty, every hypothesis but that of the 
guilt of the defendant. And if any other hypothesis can be 
sustained, it is for the jury to assume that hypothesis to be the 
true one. And Mr. Best says that this must be “understood by 
reference to instances where inattention to contrary hypotheses 
has led into error. In the first place, then, the safety of indi- 
viduals has occasionally been jeopardized by the fabrication 
of circumstances; which may be either casual, or intentional. 
Under the former are ranked those cases where the accused, 
although innocent, is shown to have had peculiar temptations, 
or facilities, for committing the act with which he is charged: 
as where, in cases of murder, he has lived with the deceased, 
or had an interest in his death ; or where a man becomes cov- 
ered with blood, by coining in contact in the dark with a 
bleeding body ; or death is produced by a weapon which is 
proved to be the property of a person, who, nevertheless, is 
not the real criminal.’’ These are cases which 1 shall read, if 
they are proper authority. 

Chief Jtstich Shaw. Taken with a qualification, that it 
must be consistent with every other reasonable hypothesis. 

Mr. Sohivr. The particular ease which I was going to state 
to the jury — and there are several cases stated — was this: “A 
servant-girl was indicted for the murder of her mistress. The 
chief evidence against her was, that no one person lived in the 
house* but the prisoner and tin* deceased, and all the dam’s and 
windows were secure as usual. After the prisoner was con- 
demned and executed, it appeared, by the confession of one of 
the real criminals, that they had gained admittance into the 
house, which was situated in a very narrow street, by means 
of a board thrust across the street, from an upper window of 
an opposite house, to an upper window of that in which the 
deceased lived; and having committed the murder, returned 
the same way, leaving no trace behind them.” And there are 
numerous other cases. 

I put this by way of illustration, as a case in which the cir- 
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cumstances were proved. The error was in the inferences. 
And cases are continually occurring, in almost every man’s 
life, when these circumstances might take place. And hence 
these rules are considered most essential for every citizen ; and 
they can never be lost sight of without endangering the party, 
and every other person who may be placed in the same situ- 
ation. 

I wish to draw your attention, for a single moment, to these 
rules. There is only one of them to which I will ask your 
attention. Take the government’s evidence. I will merely 
state it generally. What is the government’s evidence? Why, it 
consists of one great chain of circumstantial proof, with which 
they have endeavored to surround the defendant, and by the 
weight of which they have endeavored to crush him. This 
chain consists, of course, of two great divisions, two great 
parts. First, what is called the corpus delicti; that is, that 
George Parkinan came to his deatli by violence from some- 
body. That is the first link. Secondly, that Professor Web- 
ster was the party who produced that, and that he produced 
it in the maimer alleged. These are the two great divisions, 
and each of these divisions, of course, goes into various sub- 
divisions, and the subdivisions into various links. 

But without, stopping to consider that, lei us see how the 
government support their case. Take the first great division 
of their chain. They say that l)r. George Parkman was mur- 
dered. That is the very first point with which they start, that 
he came to his death by violence. How do they undertake 
to prove that? By various circumstances, all leading to one 
end ; that Dr. Parkman being in the Medical College, where it 
is admitted he was, never came out. And that is the circum- 
stance upon which they begin to build their chain. 

Now you notice at once the various circumstances on which 
they rely — the handbills, search, and everything else. That 
is the first part of the division of their proof, that, being there, 
he never came out. Take the second. They have a link of 
precisely the same kind, or a duplicate of the other. They say 
that Professor Webster destroyed him by violence. Why? 
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Because he was the last person with whom he was known to 
be; ami if he did not destroy him by violence, the government 
do not know who did. 

Now suppose that he left the college If that one link be 
broken, their whole chain runs away. 

Take another department of their case. They say they prove 
the identity of the body; and that constitutes one department 
of their proof. IIow do they prove it ! Principally by the 
teeth found in tile furnace, by marks upon the teeth! Sup- 
pose it should turn out that there is no very great peculiarity; 
there is an end of their identity. If it was built upon other 
circumstances*, it might stand upon them. I have put these 
points solely by way of illustration. 

The great points to be borne in mind are, first, that every 
circumstance relied upon must hi* proved beyond reasonable 
doubt ; secondly, that the circumstances must establish to a 
moral certainty the guilt of Professor Webster. To do that, 
the third rule must come in — that these circumstances must 
not support- any other hypothesis. If they do, there is an 
end of the case. 

What must he the line of defense taken up by any man, who 
is indicted and tried upon circumstantial evidence? It must 
consist, in denying this; it must consist simply in this, — lo-wit, 
that the circumstances relied on by tin* government, are not, 
and cannot be considered to he. when all the evidence is in, 
established beyond all reasonable doubt. And that is the point 
which we take — that these circumstances are not and cam ml be 
established, when our evidence is in. beyond all reasonable 
doubt. 

Secondly, that these circumstances do not sustain the hypo- 
thesis attempted to be founded upon them, to the rxnlusion of 
a\l others; but, upon the contrary, conclusions can W drawn 
from these circumstances better in favor of the innocence than 
in favor of the guilt of Dr. Webster. So much with regard to 
the rules of law as applicable to the crime charged, as appli- 
cable to the manner in which it is charged, as applicable to 
the nature of the evidence which has been adduced here. 



210 


IV. AMERICAN STATE TRIALS 


T come, then, to state, very briefly, and very generally, 
merely the heads under which we intend to introduce some 
evidence. We do nqt intend, gentlemen, in this stage of the 
proceedings, — for it is not necessary, and it would, in my 
opinion, be totally irregular, — to go into any examination of 
the circumstances which the government have been attempting 
to prove, or to show which of these circumstances we deny, 
and which we admit. That is to be explained in another stage 
of the case. My duty is to show to you the heads under which 
we intend to introduce our proof. 

We say we do not intend to produce any direct evidence for 
the purpose of explaining by what means those human remains 
came into that laboratory, or beneath it. Professor Webster 
remains on the position which he originally took. He knows 
nothing about it. Those are the remains of a human body. We 
can no more explain these than the government can. We can 
explain it only by hypothesis, as the government has explained 
it. The defendant stands as you would stand, if similar re- 
mains were found upon your premises, under the foundation 
of your house, in your work-shop, anywhere. So he stands, 
and so he must stand. And we know of no direct proof by 
which anything of the kind can be explained. 

Again, in regard to the interview which took place between 
Dr. Webster and Dr. Packman, it is impossible for us to intro- 
duet* direct proof. Tn the nature of things, no direct proof 
can be introduced. For, as you see, the circumstances exclude 
all direct proof. The statement of tin* ease, as put to you, is 
that the parties met alone, and that the interview was an inter- 
view by themselves. Of course, there can be no proof brought 
about that, interview. The evidence in regard to this, seeing 
that we have no direct proof, — seeing that, from the nature of 
things, we can have no direct proof, — must be circumstantial. 
And such circumstances as we can introduce, in connection 
with such of the government's circumstances as you give 
credit to, must constitute the bulk of the testimony in this 
case, upon which you must render your verdict. 

The evidence, under the heads in which we shall introduce 
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it, is simply this: Professor Webster stands charged here 
with having committed a cruel and an inhuman act. That 
is the charge against, him. In regard to his being the person 
to commit an act of. that kind, we shall introduce his char- 
acter and reputation. The law, gentlemen, I am free to say 
to you, does not give the same weight to character, where 
direct evidence is brought to bear upon a party, which it does 
in all doubtful cases, or where the government depends upon 
circumstantial evidence, which make up, of course, doubtful 
eases, and which must be doubtful eases. 

Where a man stands charged, on circumstantial evidence, 
and in a doubtful ease, with the commission of a great crime, 
the very greatest weight is to be given to character. .And his 
character is always admissible, with this view. If a man 
should be proved, by direct evidence, to have committed mur- 
der, it would be of little importance to prove that lie had 
previously been of good character. The only issues that could 
be made of his character, in such a ease, would be to show that 
the witnesses who swore to the fact could not be true. The 
argument would be that the witnesses did not swear to what 
he did do. 

But when you come to a doubtful ease — a ease of circum- 
stantial evidence — then there is weight to be placed on char- 
acter; and a man has a right to be judged of, by his fellow- 
citizens, by a character which he has earnt and established by 
a long life. Now, in introducing character, a man shall be 
at liberty to introduce it simply and solely so far as his traits 
of character have 1 a direct bearing upon the offense charged. 
For instance, suppose a man should be indicted for felony 
and larceny. It would be perfectly ridiculous :o show that 
his character for humanity was good. His character for hon- 
esty would be in issue. Suppose a man was indicted for per- 
jury. His character for truth and veracity would he at stake. 

Professor Webster is charged with doing a violent, inhu- 
man and cruel act. And T shall introduce evidence, with re- 
gard to his character, by winch you will judge whether he 
would do this act. And I shall be very much mistaken, if 



212 


IV. AMERICAN STATE TRIALS 


we do not establish strongly upon that ground. Again, we 
shall undertake to show, so far as proof is accessible to us 
(for you will bear in mind that the arrest of Professor Web- 
ster took place after a week, in which many of his acts were 
committed), what his conduct was, and how he spent his time, 
.during that period. 

We shall also introduce proof, gentlemen, in regard to the 
question, whether Dr. Parkrnan was ever out of that college, 
after that fatal Friday noon. For we are mistaken if there is 
not proof to show that In* did come out of it. That may not have 
bearing as to whether that is his body or not; but it will have 
an important bearing as to whether he was destroyed by Pro- 
fessor Webster, as is alleged by the government. The facts 
are simply these, in regard to the evidence we introduce : — 

In regard to the character, and to the various heads to 
which 1 have alluded. Professor Webster is a person who has 
all his life been devoted to the pursuit of chemistry, lie is 
a person of nervous disposition ; but a man exceedingly peace- 
able and harmless in his habits and his conduct. We make no 
question, in regard to his nervousness, lie may sometimes 
show petulance. Put so far from being a violent man, fami- 
liar with deeds of blood, nothing can be further from this. lie 
is naturally a timid man. 

He has, gentlemen, as I have stated to you, always been de- 
voted to this pursuit ; and lie has devoted his days and his 
nights to it. Whatever advancement he may have made in 
this pursuit of chemistry — whatever accumulated wisdom he 
may have — we do not claim for him. 

In reference to dealing with the world, ho is not a shrewd 
man. On the contrary, he may lie considered the reverse; 
that is his character, so far as we know it. But it is not a new 
thing for him to be locked up in his laboratory, days and 
nights. It is no new thing for him to exclude the janitor, or 
anybody else, when he is conducting his experiments. It is 
a safe and necessary practice, in all laboratories. True it is, 
that, at the time when these pipes were new, certain persons 
had access to them, for the purpose of keeping them clear; 
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but, for certain very good reasons, he stopped that use of it, 
and let the water run off. 

All this is, and this alone, the head and front of his offend- 
ing. The interview took place precisely as Dr. Webster has 
stated, and Dr. Parkman left the college; and Dr. Webster 
left the college at quite an early hour for him, on that Friday 
afternoon. 

We shall show you how Professor Webster passed the rest 
of the week; that he was at home almost every day, at dinner; 
almost every night, at tea. These are all the peculiar circum- 
stances under which we are prepared to produce evidence, ex- 
cepting that we may introduce evidence directly contrary to 
what the government have put in, upon certain points. This 
is the statement, and all the statement, that we intend to make 
to you, upon the opening of the case. 

WITNESSES FOR THE PRISONER. 

A number of prominent resi- hut never violent. These gentle- 
dents of Boston and Cambridge men were Joseph T. Kuvking- 
testified that, they had known him haw, 1,7 John (i. PalfregA" James 
well and long; that lie had the Walker™ Francis Kowrn™ il 
reputation of a quiet and peace- Joseph LoecringA" George I 1 . 
able man, sometimes irritable, Sanger 41 ('onrers Francis 42 

37 Buck ingham, Joseph Ti kkeii. ( 1 770-1 SGI . ) Born Windham, 
Conn. Editor New England Magazine, 1831-1834. Host on Ft wrier . 
1828-1848. Author of “Specimens of Newspaper Literature," 
“Recollections of Editorial Life." 

38 Palfrey, John Gorham. (170(1-1881.) Born Boston, Muss. 
Unitarian minister. Editor North American Kerim for many years. 
Professor of Sacred Literature, Harvard, 1830-1838. Member Mas- 
sachusetts General Court, 1847-1840. Secretary of State ('(infer- 
ence, 1847-1840. Postmaster City of Boston, .18(51. Author of a 
number of works. 

30 Walker, James. (1704-1874.) Horn Burlington, Mass. Uni- 
tarian clergyman, 1818-1838. President Harvard University, 18.i3- 
1860. Author of many lectures and sermons. 

80a Bowen, Francis. (1811-1800.) Born Charlestown, Mass. 
Professor of Philosophy Harvard l niversity for many years, and 
editor of North American Kerim'. 

40 Lovertng, Joseph. Born Boston. Mass.. 1813. Professor of 
Mathematics and Natural Philosophy, Harvard University. 

41 Sanger, George Partridge. (1810-1800.) Born Dover, Mass. 



214 


IV. AMERICAN STATE TRIALS 


Abel Willard , John Chamber - 
lain, Joel Giles, Edmund T. Has- 
tings, John A. Fulton , James D. 
Green , Charles H . Hovey,*'* Dan- 
iel Treadwell ,** Nathaniel /. Bo t w- 
ditch , 45 J. Dunham Hedge, 
James Kavanagh, Abraham Ed- 
wards, Peleg W. Chandler,** 
Morrill Wyman* 7 President 
Jared Sparks* 8 Robert E . Ap - 
thorp, Samuei P . P . Fai/. 

JfarcJi -85. 

Charles 0 . Eaton . Am a sign 
and ornamental painter; have 
been employed by Professor 
Webster to do painting for him, 
during the last three years ; have 
been to the Medical College fre- 
quently to see him; more during 
the medical lectures than at any 
other time ; always found him 
in his private room or in the lec- 
ture room; he always told me to 
come to his private room by the 
door leading from the dissecting 


room entry ; have frequently 
been to the college to see him 
when 1 could not get admission 
to his rooms, any way; the doors 
being all locked on the inside; 
have been there when the janitor 
himself could not gain admis- 
sion; and have gone away a 
great many times in consequence 
of finding the doors fastened up ; 
have of tener found the doors 
bolted than otherwise when I 
called, unless it would be at lec- 
ture hours; presume that Pro- 
fessor Webster was in his rooms 
at these times, as Mr. Littlefield 
would tell me so when I saw him. 

Samuel S . Green. Reside in 
Cambridge ; gave the information 
to the city marshal that Dr. 
Parkman had been seen to go 
over to Cambridge; was at the 
toll house the evening when two 
men stopped in and entered into 
conversation; one was Mr. Lit- 
tlefield. lie said that he had 


Lawyer and journalist. Editor of American Almanac , Boston Law 
Reporter f and other legal works. 

42 Francis, Convers. (1795-1863.) Born Cambridge, Mass. 
Clergyman and author. Parkman Professor of Pulpit Eloquence, 
Harvard University, 1843-1863. 

48 Hovey, Charles Mason. (1810-1887.) Born Cambridge, Mass. 
Noted horticulturist. 

44 Treadwell, Davis. (1791-1872.) Born Ipswich, Mass. Inventor 
and author. Rumford Professor, Harvard University, 1834-1845. 

45 Bowditcii, Nathaniel Ingersoll. (1805-1861.) Born Salem, 
Mass. Conveyancer and author. 

40 Chandler, Peleg Whitman. (1816-1889.) Bom New Glou- 
cester, Me. Admitted to Boston Bar 1837. Founded Boston Law 
Reporter , 1838. Author of “American Criminal Trials” (1841). 
Member State Legislature, 1845, and City Solicitor of Boston, 1846- 
1853. 

47 Wyman, Morrill. Born 1812, Chelmsford, Mass. Physician 
and author. 

48 Sparks, Jared. (1789-1886.) Born Willington, Conn. Unita- 
rian clergyman, Baltimore, 1819-1823. Professor of History, 1839- 
1849. President of Harvard University, 1849-1853. Author of 
“American Biography,” “Life of Gouvemor Morris,” and editor of 
works of Franklin and Washington. 
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seen Dr. Webster pay Dr. Park- 
man $470. I was sitting back in 
the toll house when the conver- 
sation occurred, and there was 
a police officer near me; under- 
stood Mr. Littlefield to say that 
he saw Dr. Parkman go out of 
the college the Friday when the 
money was paid him; noticed 
the discrepancy in his statements 
and remarked upon it at the 
time, after he went out. 

Cross-examined . There were 
several persons present. Mr. 
Edward Whitney was one, and 
he understood him as I did at 
first, but has since changed his 
mind. Mr. P'ifield, the toll man, 
was there; didn’t know the po- 
lice officer or others. He named 
the sum as $480; he did not give 
any odd cents. 

Mr . Bern is. You stated a mo- 
ment since that it was $470. No, 
I said that it was $480. 

Two of the jurors , simultane- 
ously. He said $470. 

Mr. Green. Well it was $480, 
and I made a mistake in saying 
that it was $470, if T said so; 
cannot recollect where he said 
he stood when he saw this money 
paid; in what particular room; 
don’t recollect his saying any- 
thing about seeing Dr. Park- 
man come into the college. 

Samuel I J . P. Fay. Saw Dr. 
Webster the day of Dr. Park- 
man’s disappearance in the eve- 
ning, called at a mutual 
friend’s house, with my wife; 
and Dr. Morrill Wyman and wife: 
staved there about an hour; 
Dr. Webster’s appearance did 
not attract attention; lie 
seemed as usual and par- 
ticipated in the conversation 
upon the common topics of the 
day; one subject broached with 
Dr. Wyman was in regard to 
recent improvements or discov- 


eries in ventilation; saw Pro- 
fessor Webster several times the 
following week; was at his 
house Sunday or Monday eve- 
ning, and again Tuesday eve- 
ning; called Sunday evening to 
make inquiries in regard to Dr. 
Parkman; supposing that Dr. 
Webster would bo likely to know 
it. Another evening, Monday or 
Tuesday, spent two or three 
hours at his house playing 
whist, having been invited to 
play with himself and family, 
and played three or four games; 
Dr. Webster and his daughter 
playing against Mrs. Webster 
and myself. 

Joseph Kidder. Am a drug- 
gist in this city; saw Professor 
Webster the day of Dr. Park- 
man’s disappearance, in inv shop, 
about :> o'clock; he called to 
buy a box of cologne and pur- 
chased a whole one; a box con- 
tains six bottles. 

Marianne Webster, Am n 
daughter of Dr. Webster; 
Friday, 2Hrd, father was at 
home, at tea, a lit lie be- 
fore (» o'clock; lie remained till 
8. then went to a neighbor’s 
house with mother, my two sis- 
ters, and myself, to a friend’s 
house, to a small party, and left 
us at the gate; when we re- 
turned home, at half past 12, lie 
opened the door for us; we re- 
mained up a half an hour talk- 
ing, and lie retired to his room 
at 1 o’clock; don’t know where 
he spent the evening; it was his 
custom to breakfast at home, 
but not being up early, Satur- 
day morning did not breakfast 
with him; saw him again Satur- 
day afternoon, a little after 1 ; 
he dined at home with us; after 
dinner did not see him again til 1 
dark, at tea time; he stayed at 
home that evening, reading 
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aloud and playing whist with us. 
This was not one of the evenings 
when Judge Fay was at our 
house; remember seeing father 
come from his study to the tea 
table; am certain he was at 
home during the evening; we 
all went to bed about 10 o’clock; 
Sunday morning, don’t remember 
seeing father until I saw him at 
church, at the college chapel ; 
after church he walked with 
mother and sister, and returned 
to dinner at half-past 12; we 
generally dine at 1 on Sundays, 
but dined earlier that day, that 
he might go to Boston and in- 
form Dr. Francis Parkman of 
his having seen his brother the 
Friday before. Father dined at 
home on Monday; came home 
just at dinner time, which is 2 
o’clock on week days ; lie was 
not at home after dinner; saw 
him at tea, but think he was 
away during the afternoon; he 
was at home in the evening; 
spent the whole evening with us; 
had a friend visiting us, and 
Judge Fay called in and played 
whist; went to bed about 10 
o’clock; father was then in and 
the rest of the family up. Tues- 
day, father was at home at din- 
ner, and a little while after; 
don’t recollect as to the after- 
noon; he was at home at tea, 
and during the evening; saw him 
at home between 10 and 11 
o’clock; left him up at that time, 
when 1 went to bed; Wednesday, 
saw him at about 11 o’clock in 
the forenoon; he came into the 
house at that hour; was in the 
dining room reading a book and 
he came in and made some re- 
mark about the book; he went 
out into the garden to trim the 
grape vines, and worked there 
till dinner time; he dined at 
home and remained at home 


till after 6, when he came into 
Boston with us to a family party 
at Mr. Cunningham’s; we left 
Mr. Cunningham’s at half-past 
10 o’clock and took the 11 o’clock 
hourly to Cambridge ; left him up 
when I went to bed that night, 
sitting in his dressing gown and 
reading a newspaper; Thurs- 
day, Thanksgiving day, father 
was at home; he spent the most 
part of the morning in the gar- 
den, and spent the evening at 
home; recollect first seeing him, 
on Friday, at dinner; he was at 
home about half an hour after 
dinner, and then again at sun- 
set; also a part of the evening, 
till his arrest ; have a married sis- 
ter abroad, at Fayal; there is a 
constant intercourse kept up be- 
tween our family and the fam- 
ily there; we keep a journal of 
ail the passing occurrences, from 
which we write to our sister 
there ; it is from this journal that 
I have refreshed niv memory in 
regard to the facts which 1 have 
testified to; father frequently 
sends things to Fayal ; frequently 
sends plants put up in air-tight 
boxes; know that he intended to 
send some this winter, but can- 
not say whether he had made any 
preparations towards it; father 
lias also had corals sent him 
from Fayal. 

Harriet P . Webster . Am a 
daughter. On Friday, 23rd No- 
vember, saw father, between half- 
past 3 and 6 o’clock, at home, at 
tea; lie remained at home till 8 
o'clock, when he accompanied us 
to Mr. Batchelder’s ; we got home 
from half-past 12 to 1 o’clock, 
when 1 saw him again ; he 
opened the door for us and sat 
up half an hour with us; he 
went upstairs at the same time 
that I did, to go to bed. 

Saturday, saw him at 1 o’clock 
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and afterwards at dinner at 2 
o'clock; he spent the afternoon 
at home till about dark when he 
went out for about a half an 
hour; when he came back he 
brought home a new book with 
him; he spent the evening with 
us, reading aloud from the book 
which he had purchased, an 
illustrated edition of Milton's 
L’Allegro and II Penseroso; we 
played whist; saw him Sunday 
morning, about breakfast time; 
he went to church and was at 
home at dinner; after dinner he. 
went into town to inform Dr. 
Francis Parkman of his inter- 
view with his brother; had 
heard him mention his intention 
in the morning, but. mother dis- 
suaded him, and he put it off till 
afternoon; recollect seeing him 
again in the evening, but don’t 
remember at what time; it was 
after 10 that I retired; think I 
left him up; saw him on Mon- 
day, at dinner time; don’t re- 
member seeing him in the after- 
noon of that day; he was at 
home in the evening; Miss Wells 
and Judge Fay were there and 
we played whist. On Tuesday, 
saw him at dinner time; don’t 
recollect seeing him again till tea 
time; in the evening he read 
aloud part of the time, and a 
part of the time he played whist ; 
Wednesday morning, breakfasted 
with him; saw him again about 
11 o’clock; he spent the rest of 
the forenoon in the garden ; he 
was at home in the afternoon, 
and about 6 o’clock came into 
town with my two sisters. Thurs- 
day, he passed the day at home, 
in the garden; the evening with 
us; Friday, he dined at home; 
saw him again about 5 o’clock in 
the afternoon; he took tea at 
home. 

Ann Finnigan . I live in Dr. 


Webster’s family as a domestic. 
The doctor usually breakfasted 
from half-past 7 to 8 o’clock ; his 
usual dining hour was 2 o’clock; 
Wednesday before Thanksgiv- 
ing, the doctor was at home 
earlier than usual; he came into 
t)ie kitchen at 12 o’clock, and I 
was frightened, thinking that it 
was dinner time, or 2 o’clock; 
know that the doctor breakfasted 
at home every morning while I 
was there, before his arrest; tirst 
missed him the morning after. 

Catharine /\ Wehster. Am a 
daughter of Dr. Webster. Wed- 
nesday before Thanksgiving saw 
father soon after breakfast ; he 
came home again between 11 and 
12 and went into the garden to 
work, before dinner; lie was at 
home till half-past (», when he 
went to Mr. ('unniiighnm's with 
my sister and myself; we look 
the 11 o’clock omnibus for rum- 
bridge; while waiting at the toll 
house noticed the hand hill of- 
fering a reward for the discov- 
ery of Dr. Purktnnn; tnv sister 
pointed it out to father and lie 
read it aloud, as it was pasted 
rather high up, above our reach. 

Winshtir Lewis , Jr., ( recalled ) . 
When Dr. Webster was at the 
Mason street college he used 
to lock his doors against in- 
trusion; 1 have often found dif- 
ficulty there in gaining admis- 
sion to him; was at 1 hat: time 
Demonstrator of Anatomy, and 
he a professor; took very spe- 
cial notice of the cut under the 
fifth rib in the remains at the 
Medical College, and am sure 
that it was anything but a clean 
cut; it had a ragged opening; 
would not necessarily follow 
from its being a dean cut that 
it was made before death. 

Oliver W. Holmes (recalled). 
There are two leading authori- 
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ties on the quantity of blood 
there is in the human body; 
Haller and Valentine; one says 
that it is one-fifth of the weight 
of the whole body; which in the 
instance of a person weighing 
one hundred and forty pounds, 
would make -twenty-eight pounds. 
The other states it at from one- 
fifth to a quarter; which in the 
case before supposed, would give 
from twenty-eight to thirty-five 
pounds. This last quantity 
would probably measure some- 
thing less than seventeen quarts. 

The condition of a fracture of 
a bone after calcination would 
depend upon the degree of cal- 
cination; if the calcination had 
been very complete, the bone 
would easily crumble; if only 
partially calcined, the bone 
might split and break in any di- 
rection; in either case one could 
not give a very reliable opinion 
whether the fracture was before 
or after calcination; such is the 
result of my observations. 

To the Attorney General. Up- 
on this I should not defer to 
Professor Wyman; it is a simple 
physical fact open to the obser- 
vation of any one; have exam- 
ined the piece referred to by 
Professor Wyman, and cannot 
see any sufficient reasons for de- 
ciding whether the fracture was 
before or after calcination. 

F.ben N. Hors ford , 40 Am in- 
structor in chemistry in the Uni- 
versity at Cambridge, in the 
Lawrence Scientific School; have 
delivered part of the course of 
chemical lectures at the Medical 
College in this city since Dr. 


Webster’s arrest. Have nitrate 
of copper in my laboratory; 
should not consider it the best 
article to remove stains of 
blood; have made some experi- 
ments to see how shortly bone 
and flesh can be dissolved with 
nitric acid and potash; being 
kept in a temperature a little be- 
low boiling, the bone had disap- 
peared (all except a very few 
small pieces) in four hours and 
twenty minutes, and in five 
hours and twenty minutes not 
a vestige of it was to be seen; 
the flesh disappeared in three or 
four hours, so that the liquid 
was perfectly clear; I have also 
tried the experiment of dissolv- 
ing human flesh; it took less 
time than the beef; T have not 
made any experiments in dis- 
solving human bones; occupied 
Professor Webster’s laboratory 
after his arrest; found salts of 
copper there; these salts, or 
solutions, might be wanted for 
Sanctorious thermometers, such 
as I saw there; also saw copper 
solutions in two other vessels; 
human blood is not infrequently 
used for chemical experiments. 

After Professor Webster’s ar- 
rest, sent out various articles of 
clothing from the laboratory to 
his house at Cambridge; an old 
blanket — perhaps more than 
one; two pairs of pantaloons; 
one or two coats; a pair of blue 
overalls, and a light-colored sum- 
mer cap; can find no trace of 
blood upon them. 

William T , G. Morton.* 0 T am 
a physician; practice dentistry, 
and have done so for about eight 


Horsford, Eben Norton. (1818-1893.) Born Moscow, N. Y. 
Rumford Professor Harvard, 1847-1863. One of the Founders of 
the Lawrence Scientific School. 

50 Morton, William Thomas Green. (1819-1868.) Born Charles- 
town, Mass. Discoverer of the anaesthetic treatment in dentistry. 
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years; usually manufacture the 
mineral teeth which 1 use; have 
had an opportunity of seeing 
and becoming acquainted with 
Dr. Keep's mode of making his 
mineral teeth; was instructed in 
it some five years ago; see no 
particular marks about these 
teeth by which to identify them; 
should think nothing could be 
judged from the material; 
should say that they had been 
ground after being finished, but 
this is not an unusual thing. 

Don't think that the teeth as 
they now are, fit the blocks with 
any great degree of exactness; 
have a block of my own which 
fits the right side of the cast of 
the lower jaw of Dr. Parkman. 
If the blocks shown to me did 
not appear to have been fused, 
or to have had an opportunity 
to warp, should say that it might 
have been made on this model, 
as probably as upon any other, 
and not more so; but as some 
of the accompanying blocks seem 
to have warped so as to fall over, 
1 should think that there was 
a liability of this having warped 
out of its original shape, and so 
into a shape to fit the mould. 

Cross-examined. K i le w Dr. 
George Parkman. I don't know 
how to answer your question, 
whether his jaw was a peculiar 
one. No two jaws are alike, 
though there is a general resem- 
blance among all jaws; never 
saw a person's that his could not 
be distinguished from, yet I have 
seen many persons whose under 
jaw projected as much as his; 
could identify individuals among 
my patients who have as promi- 
nent a lower jaw as his, but pre- 
fer not to do so, from motives 
of professional delicacy. Per- 
haps these teeth taken from the 
furnace might be capable of 


identification if they had not 
been subjected to the action of 
heat ; can identify my own work 
in many cases. 

3/r. Bern is. Did you ever see 
a set of artificial teeth made for 
one person’s jaw that would fit 
another’s f The teetli might an- 
swer for another person’s jaw, 
perhaps, the plate would not. 

The Chief Justice. Take a 
complete set, sir, fitted to the 
plate. I never saw a set thus 
complete, made for one person, 
that would answer for another; 
the case might happen once in a 
thousand times. 

Mr. Hem is. Would the diffi- 
culty he enhanced in attempting 
to find a set t lint would fit both 
jaws in connection? I mean 
that would fit both upper and 
lower jaw, and at the same time 
conform to the adaptation of the 
two jaws to each other? Cer- 
tainly there would he very much 
less likelihood of finding such a 
coincidence in all these respects 
at the same time. The most 
prominent specimen of absorp- 
tion among the easts produced 
by me is that of n person about 
fifty-live years old; the absorp- 
tion lias taken a different shape 
in this instance from that of Dr. 
Keep's model of Dr. Parkman’s 
mouth; the absorption on the 
right side also is not coincident 
with that of the right, side of 
the model. 

Daniel Treadwell. Live in the 
neighborhood of Dr. Webster, 
at Cambridge, and saw him on 
Friday, November 2'lrd, at my 
house, at about half past eight 
o’clock ; he called with his wife. 
Dr. Morrill Wyman and wife 
and Mrs. Treadwell and myself 
were present when they entered. 
Judge Fay afterwards came in. 
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A general conversation ensued, 
on a variety of topics, and Dr. 
and Mrs. Webster left at about 
10 o’clock. Have endeavored to 
recall the particulars of the in- 
terview but can recollect nothing 
unusual. He conversed upon any 
subject that was introduced and 
appeared cheerful and perfectly 
self-possessed ; th£re was noth- 
ing like distraction or absent- 
mindedness in his manner; am 
familiar with his usual de- 
meanor; saw Dr. Webster twice 
in the course of the ensuing 
week; first, Tuesday evening, 
near the burying ground, about 
6 o’clock; I had taken tea and 
was walking down town ; we 
stopped and had a moment’s 
conversation together; met him 
again on some other occasion, 
but cannot say when; at both 
interviews I noticed nothing un- 
usual in his demeanor; we talked 
of Dr. Parkman’s disappear- 
ance and he spoke of it in his 
usual manner; perhaps with 
some animation, but not differ- 
ently from what he would of any 
other passing subject which ex- 
cited interest. On this occasion, 
or the other, after we had 
spoken of Dr. Parkman, he 
pointed up to a star that was 
particularly bright and asked 
some question in regard to it. 

James W. Stone (recalled). 
The hole under the rib in the re- 
mains shown to us at the Med- 
ical College was not a clean cut ; 
there is no difficulty in making a 
clean cut after death so long as 
the intercostal muscles remain 
tense; no more difficulty than 
for a butcher to make a clean 
cut of a piece of beef. 

Philena G. B. Hatch . Am the 
wife of Joseph Hatch; knew Dr. 
George Parkman for fourteen 
years; last saw him on Friday, 


23rd November, in Cambridge 
street, between Blossom and 
North Russell; was going to- 
wards home ift the direction of 
Cambridge bridge, and he in the 
opposite direction, towards 
Court street; the time was a 
little before ten minutes before 
2 o’clock; looked at the clock 
when I got home and it wanted 
either ten or twelve minutes of 
two. 

I fix the day by my husband’s 
starting the morning before, the 
22nd, on a journey to Vermont, 
and that same night, the 22nd, 
my sister came to stay with me, 
from Maine, on a visit. The next 
day, 23rd, I went up to the 
South End, to inform her 
daughter, ray niece, of her ar- 
rival, and it was on my way 
back that 1 met Dr. Parkman; 
looked at the clock to see how 
long I had been gone. Recalled 
this to mind the Sunday follow- 
ing, when I was told that Dr. 
Parkman was missing; said at 
once that lie could not have been 
missing long, for I saw him Fri- 
day afternoon. 1 mentioned the 
circumstance of my meeting him 
to my sister as soon as I got 
home. 

Cross-examined. Did not turn 
round to see what direction Dr. 
Parkman took after meeting me; 
don’t know, but that he, himself, 
turned directly round and walked 
towards the Medical College; 
was not his keeper; mentioned it 
to my sister to cheer her up and 
make her smile, as she was rather 
gloomy; told my sister I had 
met Chin in the street ; she asked 
me who I meant, and 1 told her 
Dr. Parkman. Everybody knows 
that he had a very large chin. 

Joseph Hatch. Am husband 
of last witness; left the city to 
go to Vermont on 22nd Novem- 
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ber last, and did not return till 
3rd December. 

William V . Thompson . Reside 
at East Cambridge; am clerk in 
registry of deeds; went to Pro- 
fessor Webster's house Sunday 
evening, Nov. 25th, with Mr. 
Fuller, the officer, to ascertain 
the date of a mortgage, found 
Professor Webster at home; 
asked him if he recollected the 
time he gave the mortgage to Dr. 
Pnrkman; he looked into a trunk 
on the floor and said that it was 
strange that he could not find 
the papers; said he could give 
me the information another 
way, and read from his journal. 
He gave me the date of* a mort- 
gage and said, But 1 suppose 
that that is not the one you 
want. Told him I wanted the 
date of the one upon which lie 
had paid the money, the Friday 
preceding, lie gave me the 
date and on calling on Mr. 
Paige, the city clerk, found a 
mortgage on personalty and not 
on realty. 

I)r. Webster said that lie had 
been over to see Dr. Francis 
Parkrnan and tell him that lie 
was the person who was to meet 
his brother; that on his return 
he asked the toll man if he saw 
Dr. Parkrnan come over the 
bridge to Cambridge, as he had 
understood that he did; that lie 
had called on Mr. Paige, the city 
clerk, to see if the mortgage had 
been canceled. He said lie did 
not find Mr. Paige at home, as 
he was not aware that commun- 
ion day in his church came on the 
last Sunday of the month instead 
of the first ; and so that he was 
detained; that he had ascer- 
tained from him that the mort- 
gage was not discharged. 1 said 
we could call at Mr. Paige’s our- 
selves and make the inquiry for 


our own satisfaction, as we re- 
turned home; that Mr. Paige 
might have overlooked the can- 
cellation. Saw nothing pcculiur 
about him except his giving me 
the date of the wrong mortgage. 
Didn’t notice any trembling. Was 
acquainted with Dr. (Jeorge 
Park man for ten years; saw him 
very frequently; saw him last on 
Friday, 23rd November, in 
Causeway street, ten or fifteen 
minutes past 2 p. m., was going 
down the street, and he was com- 
ing up. 1 fix the day, because 
1 paid for this coal which 1 now 
have on on that day ; also made 
an abstract of a title for a mer- 
chant in India street, which was 
paid for, that day, and of which 
I have the copy of the receipt 
which 1 gave; had not been in 
Boston before for nine days. 1 
started from Fast Cambridge to 
walk over at 2; the first place 
that 1 called at in Boston was 
the store of Orr N. Townc, cor- 
ner of Flm and Hanover streets; 
stopped there to leave some 
deeds; took out my watch to see 
the time, and found that it was 
about twenty-five minutes past 2. 
This was after 1 met Dr. Park- 
man; had walked in from Fast 
Cambridge, through Ijoverot t, 
Causeway, Merrimae, or Port- 
ia ml streets to Mr. Tow lie’s, at 
a quick pace. 

Noticed Dr. Parkman's appear- 
ance, when 1 met him. lie was 
dressed in a dark frock-coat, 
dark pants, and dark hat; he 
had his hands behind him and ap- 
peared excited, as if angry about, 
some matter; did not turn round 
to look after him; recalled this 
to mind on Sunday following, 
and so stated to Mr. James H. 
Blake. 

Cross-examined. Never use 
spectacles: am not near- sighted ; 
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my eyes are sometimes weak, 
and I use glasses slightly col- 
ored. My occupation is mainly 
that of copying; suppose that it 
tends to weaken by eyes, but not 
to impair my sight. The broad- 
est part of Causeway street is op- 
posite Lowell* street ; where I met 
Dr. Parkman in Causeway street 
was at the corner of Lancaster 
street, not Merrimac street; 
after examination of this map, 
I should now say that it is Mer- 
rimac street; do not carry a 
magnifying glass for my own 
use; have one with me now which 
I sometimes use to examine fine 
writing; sometimes write in a 
very fine hand; have never writ- 
ten so finely at one time that I 
could not read it at another; 
have never made this statement 
to any one. 

Mr. Bemis. Have you never 
told any one that you could 
write so finely in the mesmeric 
state that no one else could read 
it in the natural state? No, sir. 

Mr. Bemis. Have you never 
said anything about writing in 
the mesmeric state? No, sir, I 
never use the term mesmeric. I 
may have said something about 
the biological state. I sometimes 
lecture on biology. Mr. Bemis. 
What have you said about writ- 
ing in the biological state? I 
may have told Mr. Andrews that 
I could write a very fine hand in 
the biological state; never told 
bim that 1 could write so finely 
in that state, that I could not 
read it in my natural state; may 
have told him that others could 
not read it without a glass. I 
simply carried the glass for 
others to use, not for my own 
satisfaction; do not pretend to 
say that T have a better sight at 
one time than at another. 

Mr. Sohier objected to the 


mode of cross-examination pur- 
sued Mr. Clifford and Mr. 
Bemis contended that the in- 
quiry as to the strength or kind 
of vision possessed by the wit- 
ness was material and pertinent. 
The Court ruled the line of in- 
quiry competent. 

Mr. Thompson. Do not know 
whether my power of vision is 
augmented in the biological 
state, or not; nor, whether I can 
see better in that state, at a dis- 
tance; never use a glass to aid 
me to see distant objects. Dr. 
Parkman did not speak to me 
when I met him nor did he bow. 

There was further conversa- 
tion at Dr. Webster’s house, 
Sunday night; I asked Dr. Web- 
ster how Dr. Parkman appeared 
when lie paid him the money. 
He said that he seemed angry 
and excited, that Dr. Parkman 
had called on Mr. Pettee and in- 
quired if he had any money in 
his hands belonging to Dr. Web- 
ster; that Mr. Pettee told Dr. 
Parkman that lie had some of 
his (Dr. Webster’s) money in 
bis bands, and that Dr. Park- 
man urged bim to pay it over 
to him, and he would give him 
his receipt. Mr. Pettee, he said, 
refused, and Dr. Parkman was 
very angrv and said that Pro- 
fessor Webster was a d — d 
whelp. 

When we went out- Dr. Web- 
ster said, I trust that you will 
be successful in your search; 
that he should be happy to ren- 
der any assistance that he could. 

That is my signature and my 
handwriting, made at the request 
of Mr. Andrews; it is a rough 
outline of what occurred at the 
Sunday evening's interview; Dr. 
Webster did speak of Dr. Park- 
man’s disappearance creating 
great feeling in his family, and 
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the community; he also said that 
Dr. Parkman had been very in- 
sulting to him, every time* that 
he met him ; that he had told l)r. 
Parkman that he would pay him 
when he got his money for the 
tickets to his lectures; and that 
Dr. Parkman said that lie would 
not believe his word. Mr. An- 
drews was the secretary of the 
coroner’s inquest, and has 
been employed in collecting 
testimony for the govern- 
ment; he came to the reg- 
istry of deeds and inquired of 
me about the interview; told 
him that either Dr. Webster said, 
that two persons, one of whom 
was the janitor of the college, 
were present, when the money 
was paid, or the moment before, 
or that was my impression of 
what he said; told him*] could 
not swear to it, but lie said that 
I might as well put it down and 
sign my name to the paper, and 
1 did so. 

Samuel A. Wentv'orlh. Am a 
provision dealer at the corner of 
Lynde and Cambridge streets, 
Boston ; knew Dr. George Park- 
man for two years; last saw him 
in Court street Friday 23rd No- 
vember between half past 2 and 
half-past 3 o’clock p. m.; fix t he 
time by my dinner hour being 
1 o’clock; went to dinner and 
returned and then my young 
man went to his dinner at 2 
o’clock; waited for him to come 
back to my shop, and after lie 
returned, having been gone 
more than half an hour, went 
down town to get my marketing 
for . Saturday; went towards 
Haymarket Square, and when in 
Court street, nearly opposite the 
head of Sudbury street, met Dr. 
Parkman, opposite Mts. Kid- 
der’s medicine store; he was on 
the same side of the street with 


me, and after I had passed he 
suddenly faced half round to- 
wards the middle of the street 
with his hands behind him and 
appeared to be looking up to- 
wards the tops of the houses op- 
posite; did not notice whether 
lie left the side walk; he was 
going towards Bowdoin Square 
when he stopped. 

First called this to mind Sat- 
urday evening, when 1 went 
home from my shop, about ten 
or half-past ten o'clock; my 
wife told me, that two men had 
been there to inquire about- Dr. 
Parkman. I immediately made 
the remark, that 1 guessed that 
he hadn't gone a great ways, for 
J saw him in Court street yes- 
terday afternoon. 

('ross-iwa mined. There was 
another lady present when I 
communicated this to my wife. 
I also communicated it to Mr. 
Henry L. Foster, who lives in 
Blossom street, — after the re- 
remains were found; did not 
mention il to the police. 

I can't be precise ns to the 
time when I met Dr. Parkman; 
should think, that it was about 
3 o'clock; it must have been 
after half-past 2; am sure, that 
it was not Thursday; for I never 
buy my Saturday’s marketing 
till Friday. There was with me, 
Mr. Isaac II. Bussell, who recol- 
lects seeing Dr. Parkman at some 
time, but cannot recollect the 
day; did not mention the fact of 
seeing Dr. Parkman, out of niv 
house till I told il to Mr. Fos- 
ter, the Saturday after the re- 
mains were found; knew that the 
search was going on, for Dr. 
Parkman, and that rewards were 
offered for the discovery of his 
body. 

Samuel Cleland. Reside in 
Chelsea, but do business at No. 
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26 South Market street, Boston; 
was acquainted with Dr. George 
Parkman ; was a tenant of his in 
1839; last saw him on Friday, 
23d November, in Washington 
street, between Milk and Frank- 
lin, between a quarter past and 
half past three o’clock on the 
east side of Washington street, 
going towards Roxbury. 

Fix the hour from my going 
up to see the Rev. George 
Wildes that afternoon ; always 
called on him, (as he officiated 
occasionally for our church in 
Chelsea) at 3 o’clock. It was 
on my way from there that I 
met Dr. Parkman; know that the 
day was Friday, in this way. On 
Wednesday, 21st, I addressed a 
note to Rev. Mr. Allen, of East 
Boston, requesting him to olli- 
ciate at St. Luke’s church, in 
Chelsea, on the Sunday follow- 
ing. Not receiving any answer, 
Friday morning, 1 wrote another 
note to him, and sent it by a 
boy, to East Boston. The boy 
returned, and said that he could 
not find Mr. Allen. He brought 
back the note and T preserved it, 
and now have it in my pocket. 
About eleven, I addressed a note 
to Rev. Mr. Woart, of Christ 
church, asking him to preach for 
us, and sent a boy with it. He 
returned with an answer, which 
I have now in my pocket, stat- 
ing that he could not preach all 
day, the next Sunday. Waited 
till 3 o’clock, in hopes of seeing 
Mr. Wildes; remember, distinct- 
ly, leaving my store at 3 o’clock; 
went up through Devonshire 
street and Theatre alley, to 
Franklin street, and found Mr. 
Wildes in; spent a few minutes 
with him, and started to come 
back again to the store, through 
Washington street. In coming 
down Washington street, saw 


Dr. Parkman; thought that he 
was walking with a laboring 
man, and that attracted my at- 
tention. On getting nearer, saw 
that he was alone. We passed 
on the same side, nearly touch- 
ing each other; did not speak to 
him, as I have not done so for 
several years; first heard of his 
disappearance on the Monday 
following. 

Cross-examined. First com- 
municated the fact of my meet- 
ing Dr. Parkman, to my part- 
ner, Monday morning, when he 
read the notice of his disappear- 
ance, from the newspaper. Did 
not tell this to Dr. Parkman’s 
family, or the City Marshal; met 
Mr. Knapp, the Clerk of the 
Police Court, and told him of it, 
and he said, that it was unneces- 
sary fo speak about it, as Dr. 
Parkman had been seen at a lat- 
er hour at the South End; saw 
the advertisement, offering a re- 
ward, in Monday’s papers; can- 
not fix the exact place in Wash- 
ington street, where I saw Dr. 
Parkman ; think that it was half 
way between Franklin and Milk 
streets. The street was not much 
crowded. He might have been 
four or five rods off, when I first 
noticed him. I was on the inner 
side of the sidewalk, and he, on 
the outer. There were persons 
between us, at first. He was 
walking at liis usual pace. 

Made no statement about the 
occurrence, to Mr. Lee, the sup- 
erintendent of the Providence 
railroad; may have conversed 
with him about it; was not aware 
of any advertisement, requesting 
notice to be given to the police, 
of any information about Dr. 
Parkman. 

Lucius R. Paige . — Am City 
Clerk of the city of Cambridge; 
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keep the records of the mort- 
gages of personal property. 

Saw Dr. Webster at my* house 
on Sunday succeeding 23d of 
November in the afternoon. He 
stated that he had called to see 
if Dr. Parkman had been there 
since Friday noon, to discharge 
a mortgage; replied at once that 
1 knew Dr. Parkman, and that 
I was very sure that he had not 
been there. 

Abby B. Rhoades. Reside in 
Minot street; knew Dr. George 
Parkman enough to bow to hitn 
for twenty-five years; last saw 
him, Friday, 23d November, in 
Green street, near the corner of 
Lyman place, in front of Finery 
Souther’s apothecary shop, about 
a quarter before f> o’clock p. m. 
There was another man with 
him; was on the inside of the 
sidewalk, and my daughter, who 
was walking with me, was be- 
tween me and the Doctor, as he 
passed us, as near as he could. 
We were going towards Cham- 
bers street, and Dr. Parkman to- 
wards Bowdoin square. We 
bowed as we passed; fix the day, 
because there was no other day, 
that week, when my daughter 
and myself went home together 
through Green street. We had 
been out shopping, and made 
some purchases, at Mr. Hovcy’s 
store. After leaving there, we 
went into Hanover street, my 
daughter taking the bundle with 
her. The purchase, 11 yards de- 
laine, I paid for at the time, so 
that no charge was made against 
me; have been there since, and 
ascertained that there was an en- 
try made that day, on their 
books of that amount of cash re- 
ceived, for what 1 bought. 

Have taken the greatest pains 
to be sure of the day; know that 
I was at home the next day, Sat- 


urday, all day. The day before, 
Thursday, 1 was at home also all 
day; communicated my recollec- 
tion of meeting Dr. Parkman 
to his brother, Rev. Dr. Francis 
Parkman, on the Tuesday follow- 
ing; first heard of Dr. Parkmnu’s 
disappearance, Sunday morning, 
in one the newspapers. My 
daughter first recalled my atten- 
tion to the fact of having met 
him on Tuesday. There was con- 
versation at dinner, about the 
Doctor's disappearance, and she 
asked me if I didn’t remember 
meeting him in Green street Fri- 
day, when he bowed 1o us; ami 
it then occurred to my recollec- 
tion. immediately; have a memo- 
randum of my purchase, at 
home. I cannot he mistaken in 
the day; remember all my en- 
gagements that day. before and 
after meeting him; did not go 
out, until after dinner, between 
2 and 3 o’clock. 1 did my shop- 
ping, and 1 was on my way 
home when I met him. 

Cross-era mined. Have been 
a parishioner of the Rev. Dr. 
Francis Parkman, and felt a 
great interest in the matter of 
his brother’s disappearance; 
asked my son some question 
about it, on Tuesday, at dinner, 
which led to my daughter’s ask- 
ing me the question which I have 
mentioned; June never expressed 
any doubts or misgivings about 
the accuracy of my recollection. 
I have not done so, to Miss Pat- 
terson. 1 have talked with her 
about it, but do not reeolleet say- 
ing anything of the nature of 
my doubting rny memory. If I 
have I didn’t mean to do so; 
never told Mrs. Harrington, my 
sister, that if I hadn’t said so 
often that I had seen Dr. Park- 
man, Friday, 1 shouldn’t feel 
confident of it now; didn’t know 
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the gentlemen who was walking 
with Dr. Parkman. It was not 
Dr. Webster. He was taller and 
stouter than Dr. Webster; don’t 
know whether they were talking 
together. They passed so quick- 
ly, that 1 could not see. I don’t 
recollect what the weather was 
that afternoon. 

Mary Rhoades. Am daugh- 
ter of Mrs. Rhoades. Knew 
Dr. George Parkman nearly 
ten years; saw him last, 
Friday, 23d November, in Green 
street, opjmsite Mr. Souther’s 
apothecary shop. My mother 
was with me. We had come from 
Mr. Hovey’s store, in Winter 
street. Dr. Parkman -was walk- 
ing with another gentleman, and 
bowed to Mother as he passed, 
lie was nearer to me than to iny 
mother, and 1 had to move my 
bundle to avoid hitting 1 i i in. The 
bundle was some de laine, which 
we had bought at Mr. Hovey’s. 

Went, to Lexington, Saturday, 
and heard of Dr. Parkman’s dis- 
appearance, there, the same day. 
1 first mentioned my recollection 
of seeing Dr. Parkman, to mv 
mother and brother, Tuesday. I 
did not mention it to any one, 
before coming to Boston; have 
taken a. great deal of pains to 
fix the time when 1 saw Dr. 
Parkman. The hour was be- 
tween half past 4 and o, near 
dark. 

C ross-e.ra in I ned. Did not 

mention this fact at Lexington; 
heard no discussion there about 
it. The gentleman, where 1 was 
staying, read the advertisement 
aloud from the newspaper, to 
the family; thought it related to 
his disappearing that same day; 
heard nothing more said about it 
till I came into town, Tuesday, 
and mentioned to nobody in the 
meantime that I had seen him; 


did not inquire myself, when I 
came to town, whether Dr. Park- 
man had been heard of. 1 don't 
know whether my mother said 
anything about a reward being 
offered for him, before I told her 
that we had met him, Friday. 

The gentleman walking 'with 
Dr. Parkrnan, was a stout- man; 
not so tall as l)r. Parkman. He 
was dressed in a dark surtout ; 
don’t recollect the streets 
through which we returned from 
Mr. Hovey’s. 

Sarah (i reenough. Reside in 
Cambridge; knew Dr. George 
Parkman, personally, for many 
years, in early life; but only 
know him by sight for a few 
years past ; saw him last, on Fri- 
day of week before Thanksgiv- 
ing, in Cambridge street, be- 
tween Belknap and South Rus- 
sell streets, about ten minutes 
before 3 o’clock p. rn.; had an 
engagement at tea, and wished to 
he at my son’s house before 3 
o'clock, at which hour he was in 
the habit of leaving it ; had the 
horse harnessed, and was 
brought down, from my house in 
Cambridge, to the bridge, and 
then walked over the bridge, 
thinking that 1 should have time 
to get to my son’s, in Temple 
street, before lie left; looked at 
my watch, after getting across 
the bridge, and into Cambridge 
street, and it wanted ten min- 
utes of 3; saw Dr. Parkman just 
about that time on the opposite 
side of the street; was on the 
left hand side, and he on the 
right hand side; reached my 
son’s just as lie was leaving; 
know that it was the Friday be- 
fore Thanksgiving that I had an 
engagement to take tea with a 
lady in the city, and that it was 
Friday that I wished to see my 
son. 
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Cross-examined. Dr. Park- 
man was going towards the 
bridge; had no particular occa- 
sion to notice him; only saw him 
just as he was passing abreast 
of me, and probably should nev- 
er have thought, of it again, ex- 
cept for the report of his disap- 
pearance; do not mean to be 
positive of having seen him, only 
believe so. 

Samuel B. Dean . Am sales- 


man for (\ F. Jlovey & fo. % 
Winter street; sold eleven yards 
of muslin do laine. on 2:ui No- 
vember at twenty cents a yard, 
coming to $2.20. There was no 
other cash sale that day, of that 
kind of article; made the memo- 
randum of it at the time; cannot 
tell to whom it was sold, nor the 
time of day; from the position 
of entry, should infer that it 
was in the latter part of the day. 


IN BEBFTTAL. 


Joseph Sanderson . Am a po- 
lice officer of Cambridge. 

Mr. Sohier. We should like 
to be informed, to what point, 
this witness is called, for the 
purpose of rebutting; to know 
if the evidence is admissible. 

Mr. Bern is. We intend to 
show by him, where the defen- 
dant- was, on one of the nights 
subsequent to the 2dd, when he 
attempts to account for himself. 

Mr. Sanderson. Have known 
Dr. Webster for four years; saw 
him late one night, between Sun- 
day and Thanksgiving, of the 
week succeeding Dr. Parkman’s 
disappearance in Harvard 
square, in Old Cambridge, close 
to the colleges, where the omni- 
busses stop; saw him get out of 
the “Theatre,” or, late omnibus, 
there one night between 11 and 
12 o'clock. No one was with 
1 i i m ; a nd n o ot her ] >erson ; 
though others got out at the 
same time; was standing near 
the omnibus when he got out, 
and I turned and followed him 
in the direction of his house; 
don’t recollect seeing him after 
he passed Graduate’s Hall. 

Am a watchman, and was on 
duty at the time; met Mr. John 
Bryant, another watchman, di- 
rectly after Dr. Webster passed, 


and made some remarks about 
bis passing. Dr. Webster passed 
near enough to me to have 
touched me if lie had pleased. 

1 first mentioned the fact of 
seeing Dr. Webster on Saturday- 
after his arrest, 1o Mr. Bryant; 
talked over the fact of our see- 
ing him, but did not specify the 
ii iirlit ; can’t say that it was not 
Wednesday night ; am confident 
that it was after Dr. Parkman’s 
disappearance. It was not 
Thanksgiving night, for that was 
pleasant. This evening, there 
was a moon, but it was a little 
hazy, so that a person would not 
cast a shadow. 

Followed Dr. Webster some 
considerable distance in the di- 
rection of his house. I did not 
speak to Dr. Webster. .1 know 
him. 

Daniel 11 annual. Am a den- 
tist in this city. 

The Counsel for Iht defense in- 
quired as to the rebutting char- 
acter of the proposed tost imony. 

The Attorney Ueneral replied 
that the prosecution expected to 
prove, bv this witness, and other 
dentists, in opposition to the tes- 
timony of Dr. Morton, that there 
were marks of identification 
about mineral teeth, which 
would enable the maker to re- 
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cognize his own work; and also, 
that there was a peculiarity 
about Dr. Keep’s work, in par- 
ticular, which made it distin- 
guishable from other dentists. 
The Court deemed the evidence 
competent. 

Mr. Harwood. I have resid- 
ed and practiced dentistry here 
since 1829; am a member of the 
Massachusetts Medical Society, 
and one of its counsellors; was 
one of the first who did any- 
thing extensively in this city, in 
the manufacture and setting of 
mineral teeth. 

A dentist would be as able to 
recognize large cases of his own 
manufacture, as a sculptor the 
product of his own chisel, or a 
merchant his own handwriting. 
By “large cases,” I mean, where 
there are several teeth, or sev- 
eral blocks of teeth, all connect- 
ed together upon one plate. A 
dentist cannot recognize single 
teeth, except from their compo- 
sition; but in teeth in combina- 
tion, there are characteristics of 
form and arrangement, by which 
he is able, to recognize his own 
work; could not always identify 
Dr. Keep’s work, but can, usual- 
ly. Dentists often examine other 
work than their own, expressing 
an opinion as to the dentist. I 
frequently say to patients, “This 
is Dr. Keep’s work,” or “Dr. 
Flagg’s work,” or “Dr. Tucker’s 
work.” When teeth come into 
my laboratory of others’ manu- 
facture, the makers are recog- 
nized by my assistants, as well 
as by myself. 

(The^ blocks of mineral teeth 
found in the furnace were ex- 
hibited to the witness, and he 
was asked. If he could identify 
them as of Doctor Keep’s manu- 
facture?) 

Mr. Harwood . These are cov- 


ered with foreign substances, 
and somewhat changed from 
their original appearance. Some 
other dentists in this vicin- 
ity, use the same material for 
the composition of their teeth as 
Dr. Keep. Dr. Keep’s teeth ap- 
pear to have but very little, if 
any, pipe clay, in their compo- 
sition; feel confident that these 
are of Dr. Keep’s manufacture. 
The block is certainly in his 
style; he does not separate the 
teeth down to the gum, as I, and 
many others do. If 1 had made 
such a block of teeth as this, and 
had the mould, I think that I 
could recognize them; and that 
Dr. Keep could not be mistaken, 
in saying that he could identify' 
them. 

Cross-examined. The block 
itself has a peculiarity such as 
T never saw ; a projection 
below the molar teeth, amount- 
ing to an extraordinary ab- 
sorption. From this, as well 
as the general workmanship and 
style of making, should know 
them if they were mine. The 
material is not peculiar; the pe- 
culiarity consists in the compo- 
sition of the block. I never saw 
an absorption like this. I think 
that Dr. Keep could not have 
been mistaken. 

Joshua Tucker. Am a den- 
tist in this city; have been in 
practice twenty-one years. 

[The teeth found in the fur- 
nace were exhibited to the wit- 
ness, and he was asked, If he 
could observe upon them any 
means of identification?] 

The left lower block affords as 
complete a means of identifica- 
tion, and the maker could 
as certainly recognize it, as the 
artist who has spent a week 
studying a face and painting it 
on canvas, can tell that the por- 
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trait is his work, wherever he 
may see it 

Williard W. Codman. Am a 
dentist; and have been practicing 
seventeen years. 

[The blocks of teeth were here 
exhibited.] 

Think that the dentist who 
made them could identity them 
in their present condition, from 
the workmanship and materials. 

Benjamin II. Todd. Was 
present at a conversation at the 
toll house on Cragie’s bridge, the 
Sunday succeeding Dr. Park- 
man’s disappearance. Mr. Lit- 
tlefield and myself were going 
over to East Cambridge. 

Mr. Littlefield asked the toll 
man if the policeman had been 
along over; and he replied, that 
there had been some by, but that 
they had gone back again. I 
asked the toll man if he was the 
person who saw Dr. Parkmnn 
pass over, in company with an 
Irishman; and lie replied that lie 
was not; but that it was the 
young man who had gone to tea. 
Mr. Littlefield remarked that lie 
was concerned, or employed at 
the college; and one of us spoke 
of the report that Dr. Webster 
had paid Dr. Parkman money. 
Mr. Littlefield then said that he 
saw Dr. Parkman coming to- 
wards the college, Friday after- 
noon; and that is all 1 recollect 
of his saying about Dr. Park- 
man. 

Isaac H. Bussell. Am a dry 
goods dealer, of the firm of 
Jacobs & Co., Boston. 

Know Mr. S. A. Wentworth; 
have no recollection of walking 
with him, or being in his com- 
pany, Friday, Nov. 23d; think 
that I have been in his company, 
once, when he pointed out Dr. 


Parkman to me; but I don’t re- 
collect how shortly it was before 
his disappearance. It might 
have been one day, or three 
months before. If it had been 
that day, think that 1 should 
have recollected it ; heard of Dr. 
Parkumn’s disappearance, short- 
ly after it occurred; can’t tell 
the day, hut 1 saw advertise- 
ments in the newspapers about 
Dr. Parkman, nud didn’t then 
recollect having seen him; have 
no recollection of the place 
where I was with Mr. Wentworth 
when we saw Dr. Parkman. 

Cross-examined. Know Mr. 
Wentworth and sometimes walk 
with him; have no doubt t hat 1 
should have rememliered the 
fact of seeing I)r. Parkman, if 
it had occurred about the time 
of his disappearance; don’t re- 
collect when, where, or how, 1 
first heard of his disappearance. 

The Attorney General staled 
to the Pourt that there were some 
four or live witnesses who had 
been summoned on the part of 
tile government, whom he wished 
to call to show that there was 
a person about the streets of 
Poston at the time of Dr. Park- 
man’s disappearance, who bore 
a strong resemblance to him, in 
form, gait, and manner; so 
strong, that he was approached 
and spoken to, for him, by per- 
sons well acquainted with Dr. 
Parkman. 

Mr. Merrick objected to the 
evidence, as unusual in its char- 
acter, and as amounting to noth- 
ing more, than that the witnesses 
were persons of such poor per- 
ception, that they could not dis- 
tinguish one rnnn from another. 

The Attorney General said 
that the witnesses for the de- 
fense had been allowed to tes- 
tify to seeing some person whom 
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they believed to be Dr. Parkman, 
but to whom they had not spok- 
en or offered to speak, while in 
the present instance, the wit- 
nesses had addressed, or been 
upon the point of addressing, 
the supposed Dr. Parkman, and 
then discovered their mistake. 

The Court deemed the evi- 
dence incompetent; the Chief 
Justice remarking* that there 
would perhaps be no objection 
to the introduction of the very 
person supposed to resemble Dr. 
Parkman, but that this testimony 
of the resemblance of an un- 


known stranger, was quite too 
remote and unsatisfactory. 

Georye W. Fi field. Am keep- 
er of the toll house on Cragie’s 
bridge; recollect when the clock 
was put up on the Court House 
at East Cambridge. 

It has not kept accurate time. 
It has often stopped, and does 
not agree with other clocks. 

Samuel D. Fuller . Am toll 
keeper on the Cambridge end of 
the West Boston bridge; have 
observed the Court House clock 
at East Cambridge. It has not 
been an accurate time keeper. 


CLOSING ARGUMENT OF MR. MERRICK. 

Mr. Merrick. I need not say to you, gentlemen, with what 
feeling of embarrassment I rise to address you, at the close of 
this protracted investigation. I cannot be more sensible than 
you are, of the difficulty to be encountered in the examination 
of so much testimony, or of the interest there is that all this 
testimony shall be rightly understood, and the consequences 
which properly ensue from it be rightly deduced. A case, 
gentlemen, is presented to you, transcending in public inter- 
est any that has heretofore occupied the attention of our judi- 
cial tribunals. A few months since, a well-known and highly 
respectable individual suddenly disappeared from this city. 
Ilis disappearance was followed by inquiries broad, extensive, 
almost universal. An individual connected with a family well 
known in this community — himself connected with large and 
great interests in it — who had been accustomed, day by day, 
and month by month, and year after year, to mingle freely in 
the community — without any known cause, was lost. 

Ilis friends, naturally, inevitably, took the deepest interest 
in his discovery, and in his recovery. They enlisted the entire 
official force of the community in their service. Much more 
than that ! They enlisted the entire sympathies of the whole 
community. When all inquiry, and ail investigation, and all 
effort, seemed to be utterly baffled, and there was no hope 
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left, and there was, in reference to this individual, one uni- 
versal darkness, a sudden and astounding notice fell upon us 
all- The mangled remains of his dead body, it was believed, 
were found. The perpetrator of the awful crime, which 
brought that body to the condition in which it was found, was 
said also to have been detected; and that individual was one 
who, in the ordinary course of things, would have been no 
more suspected of such atrocious criminality than you, or any 
one of you or of us who are engaged in this present trial. 

That discovery, gentlemen, so astounding, so overwhelming, 
was instantaneously followed by a disclosure to the commun- 
ity, in every form in which disclosure can be made, of the 
various circumstances tending to establish the facts, that these 
remains which were found were the remains of the body of 
Dr. George Parkman, and that the prisoner at tin* bar was 
connected with the scene of his death. Incident after incident 
was communicated to the public, and everything which could 
bear against this unhappy prisoner was spread abroad, as it 
were, on the wings of the wind. Every sheet that was pub- 
lished — every hour that passed — gave new tokens to the com- 
munity, at once of tin* death of Dr. Parkman, and, as it was 
supposed, of the guilt of this prisoner. 

In the meantime, gentlemen, the prisoner now at the bar 
w r as in the cells of your prison, a silent sufferer. While every 
incident tending most unfavorably to affect him was the sub- 
ject of daily communication and discussion abroad, lie was 
alone, and without friends, and without help, to repel these? 
accumulating circumstances of the charge against him. Gen- 
tlemen, he waited not only in silence, but in hope and in con- 
fidence. lie sent forth no appeal to the community. He suf- 
fered these communications of which I have spoken to ho 
spread broadcast through the communty, till the voice of the 
echo, returned from the most distant parts of our country, and 
from other lands, without ever once asking this community 
even to suspend the formation of their judgment. He waited, 
gentlemen, in silence, and in hope and in eonfidenee, because 
he had lived long in our midst, and knew who were finally to 
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be bis judges. He knew that a time was coming, when pas- 
sion would subside, when prejudice would give way, when 
calm reason would intervene, and his country would try him 
fairly, in the midst of her tribunals of justice. 

That hope and that expectation are not disappointed. He 
never asked, gentlemen of the jury, one hour’s delay of this 
investigation; but so soon as it was the pleasure and con- 
venience of the government, consistently with the arrange- 
ments of this court, to enter upon this trial, he was prepared ; 
— not prepared, gentlemen, by a series of experiments and in- 
vestigations, which he could make in his silent and solitary 
cell — but prepared in that consciousness which enabled him, 
or would enable him, to come before a jury of his country, and 
say, whatever might be the appearances against him, he could 
confidently trust at once his cause and his life with an impar- 
tial jury, under the instructions of a learned and impartial 
court. 

Gentlemen, it is impossible that you yourselves did not know 
much of this cause, before you took the seats you now occupy. 
It is impossible that you have not, in one form or in another 
form, heard much of that which has been detailed to you in the 
evidence which the government have produced upon the pres- 
ent trial. And yet, one and all of you, under as solemn re- 
sponsibilities as can be imposed upon you, have declared that 
all those circumstances, and all the comments which may have 
been made upon them, created not only no prejudice in your 
minds, but not even a bias, against the prisoner. And if, gen- 
tlemen, these circumstances, though known as well before as 
since this trial, could not then produce even so much as a bias 
on your minds, I have some ground upon which I may esti- 
mate the effect which this same evidence, now presented in a 
judicial form, is entitled to produce, on the same minds. 

What, gentlemen, is the charge that the government have 
made against the prisoner — what is the issue to be tried, and 
what the proofs by which that issue is to be determined ? The 
government charge that, on the 23d of November, 1849, George 
Parkman was murdered by the prisoner at the bar. In vari- 
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ou8 forms, such as the officer of the government chose to make, 
upon the investigation which took place before the Grand 
Jury, the charge is presented, in the indictment upon which 
the prisoner is now tried. 

It has been stated to you, that it is competent for the gov- 
ernment, or the officer of the government, in preparing an in- 
dictment, to present the charge in various forms ; because, upon 
the trial — the final trial — some difference of evidence may 
render the different statement of the particular grounds of the 
charge essential. It is competent, and the government have 
availed themselves of that competency, to present different 
counts. I do not now speak, gentlemen — it is not necessary 
that at this moment I should — upon the different manners in 
which the government have, in this indictment, charged this 
defendant with this crime. Enough, that the defendant is on 
trial for his life, charged with a capital offense. 

To establish this charge against the defendant, there are 
certain facts which it is indispensable that the government 
must prove. They must prove the death of George Park- 
man. They must prove that his death was by the 
agency of another person. They must prove that tin* pris- 
oner at the bar was that agent; ami that, in causing the death 
of George Parkman, he acted with malice aforethought. If 
any one of these facts is not proved, the government cannot 
claim nor ask for a conviction. Unless the death is proved, 
and that it was by the agency of the individual, they can have 
no ground of conviction. Unless they show that the dentil 
occurred, and by the agency of the defendant, and that it was 
also with malice aforethought, they can have no verdict for 
murder, but may have a verdict for a less offense — for man- 
slaughter. 

These facts, then, gentlemen, which the government must 
prove, they have undertaken to establish by much evidence. 
Time has been exhausted to an unusual extent., — not to an un- 
necessary extent, but to an unusual extent, — in gathering to- 
gether the facts which are called the proofs in this ease against 
the prisoner at the bar. Though, gentlemen, we have spent 
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day after day, not one single fact is proved which comes 
directly to any one of the great facts which the government 
are bound to establish. By no direct evidence is it shown 
even that Dr. George Parkman is no longer in the land of the 
living; by no direct evidence that he was slain by the agency 
of another human being. By no direct evidence is it claimed 
that it is shown that the defendant had any direct agency in 
causing or procuring that death. But every one of these facts 
is sought to be proved by collateral circumstances; thus ask- 
ing you to say that certain facts, which are not proved, are 
known ; and from those facts you may draw, by inference, 
those other facts which are yet unknown. 

Let us see, then, gentlemen, precisely what the proposition 
of the government is, let us see precisely what the prisoner at 
the bar concedes; and then we shall find the precise issue to 
be tried, and the question which you, upon your high respon- 
sibility as jurors, are called upon to determine. The precise 
proposition which the government undertakes to establish, by 
the indirect testimony which the counsel has introduced here, 
is, that on the 23d of November, 1849, Dr. George Parkman, 
between the hours of 1 and 2 o'clock, entered into the Medi- 
cal College, and had an interview there with the prisoner at 
the bar; and that he never left that building — that he and the 
prisoner never separated; but that, shortly afterwards, the 
body of Dr. Parkman was found dead in the same building. 
This is the proposition which the government undertake to 
establish. Mark, gentlemen, that the government do not un- 
dertake to establish, nor is there any evidence in the case from 
which it is by possibility to be inferred, that these parties ever 
met again. If they separated there, there is no proof that they 
have seen each other since. None, gentlemen ! Unless George 
Parkman was the victim of violence then, there is nothing to 
connect his death with the hand of the prisoner at the bar. 
This is the proposition of the government. 

What does the defendant say ? He concedes that wdiich he 
has always stated, that at half after 1 o’clock, on the 23d of 
November, 1849, there was an interview at that college, for a 
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specific purpose, between him and Dr. Parknian ; that that 
specific purpose, was then accomplished: and that Dr. Park- 
man then, in life and in activity, left that building, or at least 
the room in which the interview between the parties then took 
place. That is the proposition of the prisoner at the bar, whose 
life is in your hands,— that Dr. Parkman left this building, 
after a short interview of half a moment, at half after 1 o'clock. 
That is all the prisoner at the bar concedes. Reyond that, he 
denies everything. And if the government will have it that 
George Parkman was in that building, or in that room, at a 
later hour than that, they must prove it. Tin* prisoner con- 
cedes no time to them at all. It was half after 1 o’clock, as 
he says, that this interview took place, and it terminated then. 

Now, gentlemen, we stand upon these two propositions, 
which make the issue between the government and the pris- 
oner. Whether l)r. Parkman did, in faet, leave that building 
or not, is to be determined. We are to examine all the evi- 
dence which is in this ease. To show that In* did not leave this 
building — that he was slain there — that the interview termi- 
nated in the death of Dr. Parkman — they must prove that he 
never left that building. All the evidence of the government 
is in the case. 

I do not mean to say to you, gentlemen, by any means, that 
this mass of circumstantial evidence that the government have 
brought in here has not a tendency, or. if you please, a very 
strong tendency, to show tin* truth of the fuel charged upon 
the prisoner, without explanation, and without further ex- 
amination, and without the closest analysis. That would be 
saying more than any one could assert, after this Jong chain 
of circumstances has been presented. If it did not have such 
a tendency, the Grand Tnquest would have found no indict- 
ment, and we should have had no trial. It is because it has 
such a tendency that it is here. And it is for you to say that 
this tendency is such as to produce irresistible conviction upon 
your minds. If it does not, the prisoner is entitled to an ac- 
quittal. 

On the other side, we have undertaken to satisfy you, by 
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proofs, that Dr. George Parkman did leave this building, and 
was abroad in various parts of this city at a late hour that 
same day. Suppose, gentlemen, that you shall be satisfied of 
this latter fact. Suppose that the evidence in the case shall 
convince you that Dr. Parkman separated himself from Dr. 
Webster, tmd went his way, where he would. In the absence 
of all evidence that these parties ever met again on earth, there 
is no proof that Dr. Parkman came to his death by the hand 
of Dr. Webster. Say, if you please, gentlemen of the jury, 
in this state of things, that the remains found on Friday, the 
30th of November, are the remnants of the body of George 
Parkman. Say that there are proofs, conclusive proofs, for 
the purpose of this argument, that he was slain by violence. 
Say, gentlemen, further, if you please, that we cannot tell, 
except by this connection with Dr. Webster, how all these 
things were brought about. What is the conclusion? Why, 
gentlemen, simply this: that if these parties separated once, 
and there is no proof that they ever met again, there is behind 
it all one great, inexplicable mystery — that, with all our ef- 
forts, — earnest, zealous, persevering, — these facts of human 
life have baffled human reason and human investigation ; and 
that is all. 

And so, gentlemen, is the every-day experience of life. 
It has been said that realities are stranger than fiction. The 
imagination cannot keep pace with the extraordinary events 
of life ; and there are mysteries in the order of Providence, 
and in the course of human life, which human reason cannot 
fathom — which lie deeper and lower than the human mind 
can sound. 

Then, gentlemen of the jury, if these parties separated — 
although it may be that the remains of Dr. George Parkman 
were found lying in dishonor under the foundations of the 
Medical College — if these parties separated, then there is no 
proof ; none that touches, or can touch, the life of the prisoner 
at the bar; none that can connect him with the sad events 
which transpired on, or immediately after, the 23d of No- 
vember. 
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And how, gentlemen, does the proof stand T Did they sepa- 
rate, or did they not ? 

We have called, gentlemen, several witnesses of respectabil- 
ity— inhabitants of this community— to testify to you upon 
this subject. See the condition in which Dr. Webster has 
been placed in reference to the discovery of the witnesses! 
Alone in his cell, with no great, opulent family around him, of 
large connections, to aid and assist him — with a wife, and the 
three daughters whom you have seen upon this stand, occu- 
pying his mansion in a neighboring city — these witnesses have 
sprung up, as it were, by tJioir casual recollections ; and we 
have been enabled to discover these proofs, and bring them to 
your attention. 

Gentlemen, the number of witnesses is not large ; but, con- 
trasting it, even in this aspect, with the number of witnesses 
whom the government, with all their search, with the aid of 
the municipal government here — its police officers searching 
night and day, their agents employed tracking Dr. Parkman ’s 
footsteps — compare the number of witnesses we have brought 
here, who have seen Dr. Parkman in the afternoon, with the 
number whom the government brought here, who saw him in 
the morning, when he was engaged in his ordinary pursuits — 
and, even in that light, our proof does not stand in a disad- 
vantageous position, in comparison with that of the govern- 
ment. 

We have presented to you the testimony of Mr. Thompson, 
Mr. Wentworth, Mr. Cleland, Mrs. Greenough and Mrs. and 
Miss Rhodes. We have called also before us Mrs. Hatch. I 
shall not, at this moment, dwell upon the testimony of Mrs. 
Hatch. She testifies — to speak simply of her testimony — that, 
at a quarter before 2 o’clock, on Friday, the 23d of Novem- 
ber, she saw Dr. Parkman in Cambridge street, going toward 
Court street. At ten minutes before two, according to the 
government’s testimony — that is, five minutes after he was 
seen by Mrs. Hatch — he was seen going to the Medical College ; 
and that he turned from Cambridge street into one of the 
streets leading to the Medical College, furnishes the explana- 



238 


IV. AMERICAN STATE TRIALS 


tion that the government may give to this. Of this testimony 
I shall have occasion to speak hereafter, in a connection of the 
highest importance, most pregnant of suggestions, and worthy, 
as I think evidently will be found, of the highest moment and 
consideration. 

But, passing from her testimony to the testimony of others, 
Mr. Thompson says that he came in from Cambridge that after- 
noon, and that about twenty minutes after 2 oclock, at an hour 
confessedly much after Dr. Parkman entered the Medical Col- 
lege, he met Dr. Parkman in Causeway street. He knew him 
very well. He had seen him many times before. He had 
known him ten years. For the last five years, as a clerk in the 
Registry of Deeds, in East Cambridge, he had had occasion 
often to see Dr. Parkman ; and he knew him, I suppose, vastly 
better than I know any one of you. He knew him perfectly 
well, as he says. He asserts that, he passed Dr. Parkman, that 
he recognized him, and passed his way ; that he transacted his 
business, and returned home. If this is true, these parties did 
separate. Why is it not true ? 

I did not know, from the cross-examination, but that an 
attempt would be made to show that this witness had given, 
at another time, a different account — said something which 
would be calculated to create a distrust of the accuracy of the 
statement which he has given here — that he had made a differ- 
ent statement somewhere else. And when the Attorney-Gen- 
eral cross-examined that witness from a paper subscribed to 
by that witness, I did not know but what you thought that the 
paper did not conform to his testimony here. The witness 
stated how that was. Mr. Andrews asked him to write down 
the testimony in the. rough. He did so ; and the paper is not 
produced. And we may fairly infer from this, that there is 
nothing in the paper which could conflict with the credibility 
of this witness. He stands in this position : He is the clerk 
in the Registry of Deeds’ office, at East Cambridge. He has 
been employed there many years. He was fully acquainted 
with Dr. Parkman, and he swears to you that he met him at 
twenty minutes past 2 oclock. 
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I do not suppose that this witness is to Ik* discredited upon 
a part of the ground of the cross-examination. This kiologicul 
state, of which he speaks, is nothing. We all know that many 
individuals have their belief, which seems strange, and fan- 
tastical, and groundless, but which they, in the utmost sincer- 
ity, adopt for themselves. Yet, because they adopt these 
strange beliefs of theory, we cannot say that they are not sin- 
cere. More frequently they are the most sincere, and they 
adopt them on this very account. They adopt them, not to 
make themselves agreeable by falling in with the common tone 
of society; but they adopt them from conviction, because they 
believe them to be true. And whether the world says yea or 
nay, in all truth and integrity, they feel bound to adopt and 
promulgate them. This is the position of this witness. There 
is no attempt to impeach him. They have not attempted to 
disparage his visual organs, and he swears they are good ; and 
he also swears that he saw Dr. Parkinan in Causeway street 
at a time which is incompatible with the proposition upon 
which the government rest this prosecution. 

Mr. Wentworth, a witness probably well known in this com- 
munity — a man whose personal appearance upon the stand 
certainly entitles him to a favorable consideration — testifies, 
that in the afternoon of the Friday of the disappearance, be- 
tween the hours of half after two and half after three, he met 
Dr. Parkman in Court street. The witness was walking with 
Mr. I. H. Russell. II e saw Dr. Parkman approaching, and, at 
the point of meeting, he crossed from the right hand side to 
the left hand side of the street; and, as lie crossed over, he 
saw Dr. Parkman was coming ; that Dr. Parkman turned 
round, placing his hand under his coat; and he mentioned it, 
at the time, to Mr. Russell, lie says he went to his dinner, 
eame back, and waited there till his young man — -who went 
at 2 o'clock — returned ; and that he thence went to the market, 
to purchase his provisions for the succeeding day ; and that 
he knows that he did it upon that day ; and that he knows 
that he did not do it at any other time. And he fixes it by 
saying that on Saturday his business required him to be at 
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his store at a later hour than on any other day. He was in- 
formed by his \$ife that two men came to his house to inquire 
for Dr. Parkman, who was missing ; and he immediately said 
to his wife, “I do not think Dr. Parkman can be far off, for 
I saw him yesterday afternoon.” Now, gentlemen, if this is 
true, here is evidence inconsistent with the theory of the gov- 
ernment. 

The only circumstance which has been interposed here, to 
affect the testimony of Mr. Wentworth, is that Mr. Bussell 
has been called, this morning, and testifies that he has no recol- 
lection of that event — none at all. He remembers now, that 
at some time he was walking with Mr. Wentworth; that they 
met Dr. Parkman, and that Dr. Parkman was spoken of to him 
by Mr. Wentworth. But the time when it was has faded from 
his recollection to such an extraordinary extent, that he told 
you he could not say whether it was one day or three months 
before the disappearance of Dr. Parkman. It has faded en- 
tirely from his recollection. He remembers nothing at all 
about time when, or place where; but he remembers simply 
the fact that it did occur. He says, indeed, that if it had 
been on the occasion mentioned by Mr. Wentworth, he thinks 
when the disappearance of Dr. Parkman came to be spoken 
of, he should have recollected it. It may be so, or it may be 
not. We cannot explain the workings of our own minds. 

I put it, gentlemen of the jury, to your experience. We are 
engaged in a vast number of occupations. We see a vast num- 
ber of individuals. Crowds pass in the street. A casual ob- 
servation is made. We speak to this friend and to that; and 
there being nothing to impress it upon our mind, no impression 
is made — no process of association can bring it back again. 

And I put it to you, gentlemen of the jury. You have been 
separated from your fellow-citizens many tedious days. Throw 
back your recollections to the day of your separation, and an- 
swer to your own consciences and your own understandings, 
individually, whether you can now account to yourselves, or 
to anybody else, all the persons whom you saw the day before 
you came, and the conversations that took place. The impor- 
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tant transactions of that day are stamped upon your minds ; 
but the unimportant, the transient ones, are gone, gentlemen, 
with the air that you breathe. And so it is with Mr. Russell. 
The thing was of no consequence. It passed out of his mind ; 
so utterly passed out of his mind, that time, place and circum- 
stances, are gone, and all that he ean bring back is, that, some 
time or other, something of tins sort took place. 

But Mr. Wentworth, on the other hand, an unimpeached, 
and I stand here to say an unimpeachable witness, — with a 
responsibility which touches this government, a responsibility 
for which he is to answer here and hereafter, — stands here 
to say that he knows when it was; that he has always known 
it; that this fact did make an impression on his mind; that 
he found the trace of it, at the moment when he knew that 
Dr. George Parkman was lost; and that he not only recognized 
that trace then, but that he gave audible utterance of it at the 
time. Such, gentlemen, is the testimony of Wentworth, and 
such the position he occupies. 

We come, then, gentlemen, to the testimony of Mr. Oleland, 
the witness from Chelsea, a man of intelligence; and one would 
think, from the account he gave of the pursuit in which he 
was engaged on the afternoon of the 2Ud of November, con- 
nected, as he is, with valuable institutions, and a man of 
standing and substance in the community, that he would be 
a witness entitled to your most implicit confidence. 

Mr. Cl el and tells you, gentlemen, that on tin? morning of 
that day, he, as a member of a religious society in Chelsea, 
as an agent acting in its behalf, was taking measures to secure 
the attendance of a clergyman upon the next Sabbath morn- 
ing; that he wrote a note to one of his friends, and that that 
note was despatched, but returned to him unopened; that he 
had occasion to write another to one of his friends, to which 
he received an answer. The note returned was thrown into 
his desk, and those notes can now be produced. They are on 
the table, and can be presented to you the moment the Attor- 
ney-General is willing. 

He knows this was Friday, from the business in which he 
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was engaged, from the time in which he did that business, 
and from the notes which were written,— one of them by him- 
self, and the other by a clergyman, a friend of his, — both of 
which notes he offers to produce, to fortify his recollection. 
He says that in the afternoon he had occasion to go to Frank- 
lin street, to meet a clergyman ; that he passed through Dev- 
onshire street, Theatre alley, into Franklin street; saw his 
friend; had his communication with him; and then immedi- 
ately passed into Washington street; and in that street, be- 
tween Franklin and Milk streets, at an hour which could not 
vary much from twenty minutes after three, he saw Dr. George 
Parbman coming towards him. He saw him under circum- 
stances which particularly attracted his attention. He thought 
them a little peculiar. He knew the possition which Dr. 
Parkman occupied in society; that he was a man of affluence 
and wealth. He saw him walking with a laboring man, in 
his common and ordinary dress. In consequence, he watched 
him. He discovered that they separated, and that Dr. Park- 
man was not walking with this individual, as he thought he 
was. He kept his eye upon him, and they pass side by side, 
lie saw him at a distance of four or five rods, and saw him 
when they met and passed each other. 

About the time there can be no question. About the place 
there can be no question. It was Friday, the 23d of Novem- 
ber, twenty minutes after three, in Washington street, be- 
tween Franklin and Milk streets. Was it Dr. Parkman? Mr. 
Cleland knows him as well as you know his Honor on the 
bench. He had known him for years. His attention was par- 
ticularly attracted towards him. It was fixed in his mind. 
And when he came to know of the disappearance of Dr. Park- 
man, he communicated it to the government, and was told that 
it was of no consequence to inform the police of it, because 
Dr. Parkman had been seen on Washington street, at the 
South End, afterwards. Here is a gentleman, beyond all 
doubt and suspicion, who tells you that he saw Dr. Parkman 
at this hour. 

Then, gentlemen, there is the testimony of Mrs. Rhodes and 
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her daughter. They say that on that afternoon they visited 
this part of the city. They came from the westerly part of 
the city, where they reside, to do some shopping for the fam- 
ily. Among other places, they went to Hovey & Co.'s store, 
in Winter street, and there purchased a dress. The number of 
yards and price were given; and going to Mr. Ilove.v s. it is 
found that on that day there was sold this article, precisely 
at this price per yard, and precisely this price in the aggre- 
gate, and that there was no other such sale as that on that 
day! 

I suppose that no one in his senses will question that this 
dress was purchased, and that they went home. Mrs. Rhodes 
says that the bundle was carried by her daughter; and the 
daughter says she carried the bundle, and as she passed Dr. 
Parkman, she shifted the bundle onto the other arnf, in order 
to avoid striking him with it. I suppose there is no doubt but 
that they passed an individual who they say was Dr. Park- 
man. Mrs. Rhodes says that she was acquainted with Dr. 
Parkman, and had been for many years. Sin* was a member 
of Dr. Francis Parkman ’s church, and knew the brother in 
the pulpit and the brother in the world — the one as well as 
the other. She says that this acquaintance between them was 
such that they always bowed to each other as they passed; 
and, as she came up to this gentleman, that she did lmw to 
him, and that he recognized her, and returned the how. The 
daughter says that she noticed what took place; saw I)r. Park- 
man; knew who it was; saw him how to her mother, and saw 
her mother bow to him. It was Dr. Parkman. They both tell 
you so, upon all the responsibility which can rest upon any 
individual in society. They have much at stake. Tlvy know 
perfectly well the importance and the materiality of this tes- 
timony of theirs. They know, gentlemen, that it contravenes 
the hypothesis of the government. They know that it comes jn 
opposition to views now taken, and now held, not only by the 
government, but by the family and friends of Dr. Parkman; 
and Mrs. Rhodes, a woman of unblemished reputation, and 
unsuspected character, knowing full well how this thing is 



244 


IV. AMERICAN STATE TRIALS 


held out to the family, how her friends think in relation to 
this matter, that she is laboring under a mistake, has dwelt 
upon it with all hope and all desire to come to the truth ; and 
she asserts, that she must now say, let the consequences be 
what they may, that this man whom she met at that time was 
Dr. Georgie Parkman. Do you know that it was not ? 

Another witness, Mrs. Greenough, says, that on the same 
day, ten minutes before 8 o’clock, she met, as she believes, Dr. 
Parkman, in Cambridge street. She is a woman of much re- 
spectability, as I venture to say any of you will admit. She 
had occasion to come into the city on an engagement of a 
social character. She had occasion to see her son, who left 
his home at 3 o’clock. She says, that, as she was coming 
through Cambridge street, making no particular observation, 
she saw hfer old acquaintance, Dr. Parkman, on the other side 
of the street. She recognized him, passed on, and looked at 
the Lynde street church. She fixes the hour, and the time and 
place. She (loes not state as strongly as the other witnesses 
that the person she saw was Dr. Parkman ; but she believed it 
then, and believes it now. She would not say, in dogmatical 
language, that it was not possible for her to be mistaken. 

On the next day, her husband informed her that Dr. George 
Parkman was missing. She immediately said, “I saw Dr. 
George Parkman yesterday.” 

This, then, gentlemen of the jury, is the testimony upon 
which we rely to convince you that Dr. George Parkman did 
separate from Dr. Webster ; that Dr. Parkman went from that 
college, and was abroad in various parts of the city. During 
the afternoon of that day, he was seen in different, and, to 
some extent, in distant parts of the city. He did not return 
to his family, and that is strange. He was never seen after- 
wards; and that is strange. Something intervened that day 
that was very strange. Something occurred that day which 
we cannot understand, which we cannot reach or know. What 
that was, who can tell ? Can you, upon the evidence which has 
been presented to you t 

When his friends made first a comparatively slight and 
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fruitless search, they gave notice to the world that they put 
their minds upon causes which might produce a strange effect. 
And it is neither uncharitable, nor unjust, nor unreasonable, 
to suggest to you now what upon the greatest deliberation was 
suggested by his friends then. We start no new theory ; but 
we take up the theory of his friends, those who knew him 
best. They say, in the advertisement which they put forth 
to the community, that he might have strayed away, under 
the influence of some sudden aberration of mind. They 
thought that reasonable, or they would not have said it. They 
would not have put forth a suggestion of that sort under a 
reward of $3000, without believing it. And yet they did it. 
We cannot tell whether it were so. 

We know that responsible, unimpeachable men and women, 
with organs of vision capable of determining this question, did 
see this man abroad. Who can say that that is not true? 
The suggestion may be, that they are mistaken. They may 
be mistaken, but are you certain that they are mistaken ; so 
certain, gentlemen, that these men and women are mistaken, 
that you dare touch the heart’s blood of this man w f ho is upon 
trial ? 

Gentlemen, contrast this proof with some other that has 
been presented here. When the mangled remains of this 
human being, whosoever he w-as, were spread out on the floors 
or on the tables of this Medical College, and exposed to medi- 
cal gentlemen and friends, they were asked to view, and sec 
if they could find anything dissimilar to the frame of Dr. 
Parkman. And they bring the answer to that question here 
as a fact, from which you are to draw' an inference. Yet, in 
the same moment that they are asking you to systematize the 
evidence which they present in regard to the* w’ant of dissimi- 
larity in these remains, so that you can draw such a conclu- 
sion as that, — they are asking you to believe that responsible 
men and women are mistaken, not in the naked leg, but in the 
open face, the open, clear living peculiarities of the living 
man. What are we here for? What is your solemn duty? 
To weigh all the evidence ; — not a part ! Not to take up the 
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system, the theory of the government, and see whether the 
evidence of the government will sustain that theory ; not to 
see whether the evidence which they produce tends to estab- 
lish that hypothesis. It may be that all the facts they maintain 
should exist, and yet that the prisoner at the bar should have 
had no hand in the atrocious perpetration of the murder, 
because they parted after the interview had taken place be- 
tween them. I commend it, gentlemen, to your sober consid- 
eration, that you have, upon this question, as solemn a respon- 
sibility as ever rested upon the consciences of human beings. 

Gentlemen, I shall proceed to the examination of the testi- 
mony which the government have brought to your considera- 
tion. And I mean, gentlemen, to treat that testimony with 
all the fairness of which my mind is capable, in examining 
or in presenting it to you. I do not feel, gentlemen of the 
jury, as if I was here in strife or in contest with you, or with 
any one. I do not feel, gentlemen, as if I was here in strife 
or in contest with my friend, the Attorney-General. We come 
here, not to contend for victory, but to learn the truth, to 
vindicate justice, to administer the law. And when I speak 
to you, I do it in the hope that I may aid you in the great 
duty, the solemn duty, which you have to perform. If I 
sometimes speak earnestly, from deep convitions, I know that 
you will not understand me as fearing or apprehending that 
I have anything to overcome, any resistance to be encountered, 
any opposition to contend with. No: you are my friends — the 
friends of the prisoner at the bar — as you are the friends of 
all men in the community of which you are brethren with 
them. 

Let us look, gentlemen, to the facts, in the order in which 
the government are bound to prove them, and see how far their 
evidence, direct or circumstantial, tends to prove their case. 
The government must prove the guilt of the defendant. I 
say they must prove it The burden of proof is exclusively 
upon them. If they do not establish, beyond reasonable doubt, 
the several facts which they are bound to prove, they cannot 
claim nor ask for a verdict of conviction. 
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The law presumes that the prisoner at the bar is not guilty, 
unless it is forced upon the minds of the jury, by a just con- 
sideration of the evidence brought against him. And it is 
upon these two great and leading presumptions of the law, 
that the defendant is innocent until his guilt is proved by 
the government, and proved beyond reasonable doubt, that 
I approach towards the consideration of them. 

They are, first, to establish the death of Dr. Purkman ; sec- 
ondly, to establish that his death was occasioned by the agency 
of the defendant. First — have they proved to your satisfac- 
tion that Dr. Parkman is dead ? They have much evidence, 
certainly, tending to establish this fact. And I wish to state 
that evidence to you, with the single remark, that it is for 
you to pass upon, before you can proceed into the investiga- 
tion of the other more material parts of tin* case. 

Dr. Parkman entered the Medical College on Friday, the 
23d of November; and since that day lie has not been seen. 
To show that he is dead subsequent to that day, certain re- 
mains of a human hotly are found, and evidence has been given 
to you, in reference to those remains, tending to show the iden- 
tity of that which has been found with that which was lost — 
tending to identify the dead with the living. 

In the first place, gentlemen, there were remains found in 
the vault beneath the privy, other parts in the tea-chest, and 
still other parts of a human body in the cinders of the fur- 
nace. Intelligent and most respectable gentlemen have been 
called here to testify with regard to each and all the parts 
of t-hia body. Dr. Wyman, who has exhibited much skill, 
much science, much knowledge in his profession, has stated to 
you that the bones — the fragments of bones — which hi* finds, 
corresponds with, or belong to, parts of a body which were 
not found in the tea-chest or vault. And he states that these 
fragments of bones constitute part of the head, neck, arms, 
hands, feet, and one leg below the knee; and that there was 
among these fragments nothing duplicated; no fragment 
which must necessarily have existed in two human bodies; no 
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fragment which could have existed in any part of that found 
in the tea-chest and vault. 

Now, upon this testimony, you are to consider ; and I have 
no doubt of the result to which you will arrive. If all these 
fragments did constitute the parts of one human body, in 
different states and in different conditions, the inquiry then 
is, were those remains the body of Dr. Parkman, or not? 
And upon this point, certainly, you have strong proofs — per- 
haps entirely decisive ; but of that you must judge. 

Tou have the testimony of these same medical gentlemen, 
who say that the structure of Dr. Parkman was somewhat 
peculiar; that these remains, examined in the best way they 
could, corresponded in all particulars with the body of Dr. 
Parkman — in the form, the structure, the size, the height, the 
color of the hair, the growth upon the back; certainly very 
strong circufnstances, tending to establish a probability that 
this was the body of Dr. Parkman. And this is done, per- 
haps, effectually, perhaps conclusively, by the testimony of 
Dr. Keep, the medical gentleman who had occasion to make 
the teeth of Dr. Parkman three years before, who had occa- 
sion often to examine them, who has compared the teeth with 
the model, to which it adapts itself. He declares that he can 
not entertain a particle of doubt that they are the same ; and 
these, connected with circumstances which tend to show that 
they were fused while in the mouth of Dr. Parkman. These 
circumstances are strong. 

We have called your attention to the testimony of Dr. Mor- 
ton, an eminent, and intelligent, and skillful dentist of this 
city, who has given to you clearly his views on the subject. 
Not that we call him to contradict Dr. Keep, but that you 
may understand this testimony which has been presented. 

This has enabled the government to bring in Drs. Harwood, 
Tucker, and Codman, who have confirmed the general state- 
ment of Dr. Keep ; and I have only to say that this is a ques- 
tion upon which you are to pass. 

If you are satisfied that this is the body of Dr. Parkman, 
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that settles that point. If you are not satisfied, their case is 
gone. 

*What was the cause of the death ? — and that is a thing 
which requires your particular attention. Have the govern- 
ment satisfied you, beyond reasonable doubt, that Dr. Park- 
man died by violence ? I shall not now, of course, call your 
attention to any part of the testimony of the government by 
which they attempt to implicate Dr. Webster; but, taking the 
circumstances having a tendency to show that Dr. Parkman 
came to his death by violence separate from anything which 
implicates Dr. Webster, let us see whether it is certain, beyond 
reasonable doubt, that this body which was found came to 
death by violence. 

I suppose the government will rely upon two circumstances, 
which have been given in evidence, as tending to show this 
fact; which two circumstances are quite insufficient in justify- 
ing a jury to come to such a conclusion. I refer to the sup- 
posed fracture of the skull, and to the perforation of the side. 
As to that portion of the bone presented by Dr. J. Wyman as 
having some tendency to show that there was a fracture, I 
have scarcely occasion to say more than to remind you that, in 
answer to an inquiry from the Chief Justice, Dr. Wyman said 
that though there was an appearance that that fracture oc- 
curred before the bone was subjected to heat, yet there was 
nothing which would enable him to determine whether it was 
before or after death. But with regard to the other question, 
even whether it was before or after calcination, Dr. Wyman 
was by no means certain that it was before it. If it had not 
gone so far in the calcination, then he might not have found 
the ragged suture, as it might have been caused by calcination. 

Dr. Holmes, a young gentleman — [A voice, “Not young. M ] 
Dr. Holmes, a middle-aged, but very respectable and intelli- 
gent physician, who is old enough to have been one of the phy- 
sicians in the Massachusetts General Hospital, and a professor 
in the Medical College, tells you that, in his opinion, this frac- 
ture was not caused before calcination ; and, when asked 
whether he would not defer to Dr. Wyman, he says, “Not in 
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this particular, though I would cheerfully in others.” In ref- 
erence to this particular examination, he says that he has ex- 
amined, and his own observation is as good as anybody’s else. 
It is uncertain whether that fracture was before or after cal- 
cination, — whether it was before or after death, — and so it 
furnishes .no guide to the jury, in determining whether death 
was caused by this fracture or not. 

Next, as to the perforation in the side. It appears, from 
the testimony of Mr. Eaton and Mr. Fuller, that this perfora- 
tion was discovered almost immediately after the thorax was 
taken from the tea-chest. They noticed it. If they are right, 
it was so. I shall not stop to question their accuracy. It was 
there before. But, how? Was it a cut? Dr. Woodbridge 
Strong testifies that it was a clean cut, made with a knife; 
and, in his judgment, it must have been made with a knife, 
on the other hand, you have the opinion of three intelligent and 
scientific gentlemen, called upon to make the examination of 
the body — Drs. Lewis, Stone, and Gay ; and who made the ex- 
amination with care and precision, writing down their testi- 
mony at the time, preparing to testify before the Coroner’s 
Jury — an examination made at the moment when all inquiry 
was of the utmost importance — when every circumstance was 
sought for as a momentous matter, in ascertaining the truth 
in relation to this great and overwhelming calamity which had 
come upon the community. They tell you, one and all, that 
there was no knife-cut there; that it was a ragged opening; 
that there were no indications upon the side, external or inter- 
nal, that it was a clean cut, made before or after death. Now 
here is a disagreement between these medical gentlemen. What 
are you to do ? Do you know how the fact is ? If you do, you 
can act upon your own judgment. If yo\i do not know, but 
are trying this cause upon the evidence, then you have the 
testimony of three witnesses, that, whenever or however that 
hole was made, it was not made by a sharp instrument. If 
that is a fact, then the government are destitute of evidence 
to show that Dr. Parkman, if this was his body, came to his 
death by a blow upon his head or a stab upon his side. 
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How did he come to his death ? Remember, it is not for the 
prisoner at the bar to explain how these were dead remains, 
but the government are to show you that a living man was 
killed. How was he killed ? Was he killed at all ? Do you 
find upon the person wounds, blows, and evidences of destruc- 
tion, sufficient to take human life? To take a man’s head off, 
kills him. To take his breast-bone out, and separate all the 
internal parts of the body, kills him ; to cut off his arms and 
his thighs, kills him; to put his head in the fire and burn it 
to cinders, kills him. Was Dr. Parkman killed in any of these 
ways? Do you think he was burnt to death? Was his limb 
placed in the fire — that limb of which you found fragments — 
was that put in the fire till the fire scorched him to death ? Was 
his head placed so as to be burnt alive ? Nobody believes it. Do 
you believe that he was killed, by having these two legs cut 
off ? that he was laid upon the floor, or upon an anatomist ’s 
table, and held there until his legs were chopped off? Nobody 
believes that. Or, was he held there until his arms wen.* 
chopped off, and all his limbs severed ? Nobody believes that. 
That is to say, that, though you find this body mutilated — dis- 
tressingly mutilated — yet nobody believes that this mutilation 
was the cause of death. 

What, then, was the cause of death? After all the investi- 
gation which has been made, this matter is as dark as it was 
before light went into the cavern underneath the Medical 
College. How the man — ay, the victim, call him which you 
will — how he died, no man knows. 

Then, gentlemen of the jury, are the government to ask you 
to say that this was a death by violence, when they cannot say 
how it took place. When the charge shows that they don’t 
know, can they ask you to draw the inference that, he must 
have been slain? Can they ask you to draw the inference 
from the fact, that he was alive on the 23d of November, and 
that, on the 30th, his mangled remains were found, that it is 
an inevitable consequence that he must have been slain? 

Take the case which is ordinarily put of presumptive evi- 
dence, and see how widely it differs. A man is seen running 
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from a house, with a bloody sword in his hand. The specta- 
tors immediately pass into the house, and find a bleeding body, 
convincing them that there has been sudden death. Upon 
examining him, a wound is found upon his side, which corre- 
sponds with the sword. The inference is unavoidable, that the 
man has died in consequence of the flowing blood. He is sud- 
denly found dead. 

But here, the disappearance was on the 23d ; the discovery of 
the body on the 30th, seven days afterwards; and there is 
nothing found but what might have been inflicted after death. 
How, then, is it certain beyond reasonable doubt, so that it 
is safe to say, “There has been murder here — that this body 
was brought to its death by crime and violence f ” Gentlemen, 
death visits the human family in ten thousand forms. Some- 
times its approaches are lingering and slow; sometimes it 
takes us suddenly by the hand, and relieves us at once of life. 

Can you say certainly — have you this evidence — that, be- 
cause seven days after the disappearance of Dr. Parkman, his 
mangled remains were found in this college, that he did not 
die a natural death, which might have reached him, as it often 
reaches the rest of the human family, suddenly and unawares? 
— that, in some strange way, which you cannot see, because of 
the thick darkness in which all human life is shrouded— be- 
cause you cannot see how it is done, you will leap through the 
thick fog, and by circumstances almost irrelevant conclude — 
I mean imperfectly conclude — that death came in the form of 
violence applied to him ? 

Gentlemen, you will take care, in forming your judgments 
upon this matter, if one man has gone — if that man was our 
friend; if he was most respected in the community; if his 
loss has left a deep chasm in society; if his absence has 
touched many hearts, and he be mourned over my many 
friends — still, you are to remember that, before you affect the 
rights, the liberty, and the life of one of your fellow-beings, 
you must be sure that the great fact of death by violence was 
established. 

Lord Hale said, in reference to circumstantial evidence, 
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that he would ne\er advise a conviction upon circumstantial 
proofs, unless, at least, the body had been found. * * 

Gentlemen, the writers upon law, the expositors of the law, 
upon the bench and in the books, have declared that this same 
caution is equally applicable to the means of death as to the 
discovery of the body. When the body has been found, and 
can be identified, the first care should be, to see that the proof 
is clear that that body ceased to live by violence applied. And 
if it cannot be shown, by direct or by indirect circumstances, 
that the body came to its death by the agency of another, 
though strong suspicions may exist, and the greatest of jeal- 
ousies may fill the minds of men, still there is a want of that 
perfect judicial proof, upon which men — conscientious men, 
acting in the discharge of their duty— are bound to proceed. 

It is so here, gentlemen. I do not undertake to say to you 
that Dr. Webster can, or that his counsel can — supposing these 
remains to have been those of Dr. Parkman — explain how lie 
came to his death. We do not pretend to do any such thing. 
But, gentlemen, we do pretend to say that the government 
must prove this fact — an essential fact in the case. And when 
we say that these marks might have been inflicted long after 
death, and that there is no evidence that they were inflicted 
before death — when death comes in a thousand forms: when 
he might have fallen by the wayside ; when some robber may 
have seized the body, and, having plundered it, then, in the 
midst of an excited community, searching everywhere, fearful 
of discovery, have thought to have taken these remains, and 
placed them there— can you say that such was not the case? 
or can you say that these circumstances impel you irresistibly 
to the conclusion, that George Parkman came to his death by 
the agency of another person ? 

I submit it, gentlemen, to your calm inquiry ; and if the 
evidence on the part of the government, upon this subject, 
comes only to create a strong probability, but does not come 
up to the clear fact, beyond reasonable doubt, that this body 
was slain, there is an end of this trial. 

But, gentlemen of the jury, suppose that you pass these 
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questions by; that you come to the conclusion that this was 
the body of George Parkman, and that his death was caused 
by the violent agency of another person ; what was the crime 
which was committed in taking his life? I shall here, neces- 
sarily, gentlemen, be obliged to anticipate; but I ask you 
carefully to discriminate. 

I am going to attempt to show you, upon the circumstances 
which have been developed upon this trial — taking all the 
government’s case, and making the worst of it for the pris- 
oner, in their behalf — that the crime which was committed, if 
it was committed by Dr. Webster, was not murder, but man- 
slaughter, because the circumstances warrant the conclusion 
that it was the lesser crime. Do not misunderstand me. 
As the counsel of Dr. Webster, — called here to protect him in 
this hour of peril, when his life is at stake, — his counsel do 
not feel at liberty to stand exclusively upon the ground upon 
which he stands, lie denies that he took the life of Dr. Park- 
man. But, gentlemen, his counsel cannot know what effect 
the evidence which the government have presented upon that 
question may produce upon your minds. And, therefore, if 
it should come to that, that you should arrive at such a con- 
clusion as that. Dr. Webster did the deed, then, gentlemen of 
the jury, we must ask you to say, What was it that the pris- 
oner did? What law did he violate? What crime did he com- 
mit ? I contend that it was manslaughter, if it was commit- 
ted at all. 

Gentlemen of the jury, the law upon the subject of murder 
and manslaughter was stated to you, in the clearest and most 
distinct manner, by the counsel with whom I have the pleasure 
to be associated. The distinction is simply this: Homicide 
with or without malice. And we contend that the evidence in 
the case will warrant the jury in coming to the conclusion, 
that, if there was a homicide here, that if Dr. Parkman came 
to his death by the hands of Dr. Webster, it was under circum- 
stances of such extenuation as reduces the offense from mur- 
der to manslaughter. You understand, that if a homicide be 
committed, it is murder, unless there is extenuation ; that is to 
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say, unless it was done with sudden combat, or with justifiable 
provocation. 

The question, then, is, if a homicide occurred, if Dr. Web- 
ster was the cause of the death of Dr. Parkman, did it occur 
under such extenuating circumstances ns will reduce the crime 
from murder to manslaughter? Now. gentlemen, you will re- 
ceive the diiection of the Court as to what is neeessarv for 
the government to do in order to establish the fact of malice 
aforethought. Without malice, the crime of murder could not 
have been committed, in a homicide. I do not understand the 
case of York precisely as it. was understood by the Attorney 
General, though 1 do not know as the difference is material. 
I understand the case of Y ork to have the same bearing as the 
case of Sir Michael Foster; that, the fact of the murder being 
first proved, all the circumstances of extenuation, which are 
to reduce from murder to manslaughter, are to lie established, 
or it is murder. The opinion put forth in the case of York, 
as it was applicable to that case, was on the question, whether 
it was voluntary or not. I do not understand that it made 
a difference whether it was done in secret or not ; this refer- 
ence to secret murder being argued by the Magistrate. 

Chief Justice Siiaw. The proposition that was allirmed 
there is universally applied. It was. that the fact of homicide 
— voluntary killing by design, or hv the use of a deadly weapon 
— having been first proved, the cireumstanees of justification 
in self-defense, or in whatever oilier way it may he instiguted, 
must either be established by proof, or arise out of all the cir- 
cumstances of the ease. 

Mr. Merrick. That is as 1 understood the ease, and as 1 had 
supposed the law of the ease would be stated to the Court. 

Chief Justice Shaw. The evidence on both sides is to be 
taken into consideration, and the instigating facts may arise 
out of all the circumstances of the ease. 

Mr. Merrick. That is all material to this ease. Gentlemen 
of the jury, upon this question, whether the homicide was mur- 
der or manslaughter, if you are satisfied that Dr. Parkman 
came to his death by the hand of the defendant, and that he 
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killed him by design, then the law implies malice, or malice 
aforethought accompanies the act of killing by design — the 
use of a deadly weapon indicating design or purpose to accom- 
plish that object. 

But, in determining this question, the jury are to look at all 
the evidence in the case, and see under what circumstances the 
homicide must have been committed ; and if, upon the consid- 
eration of all those circumstances, it shall appear to the jury, 
by a fair and proper inference from all of them, that the 
homicide was not by design, but was committed under extenu- 
ating circumstances of provocation, or sudden combat between 
the parties, then the crime committed was manslaughter, and 
not murder. 

1 suppose, gentlemen of the jury, that the government mean 
to put to the jury that there is evidence, in this case, of ex- 
press malice. It was so stated by the Attorney General, in the 
opening of the case. I understand what that express malice 
is understood to consist in. And, therefore, before I go to the 
circumstances of the case, I would call your attention to the 
other circumstances, which go to establish the fact that there 
was malice prepense ; that is, that this crime was premeditated 
— that he designed to kill Dr. Parkman, before he went into 
the college. That is the broad statement of the government: 
that Dr. Webster planned this homicide ; that he devised the 
means; that he seduced him to the college by false pretences. 
The ground upon which this conclusion is based is this: Dr. 
Webster states, that on Friday, the 23d, Dr. Parkman met him 
by appointment. The appointment was to accomplish a par- 
ticular piece of business, namely, that Dr. Parkman should 
bring to his place certain papers and notes, and that he should 
receive there certain money, and cancel those papers. Prof. 
Webster says that, following this appointment, the interview 
took place, and the business transaction occurred; that Dr. 
Parkman came there, bringing with him all, or a part, of the 
papers; that the business was transacted between them, and 
that they separated. The government deny this. They say 
that this business transaction did not take place; that Dr. 
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Webster did not pay Dr. Parkman this money. And they ask 
you, gentlemen, to believe and to conclude that he did not pay 
it, because he had not the means of paying it. And then they 
ask you to conclude, that, as lie had not the means, and did 
not pay it, that this appointment was the means by which he 
intended to induce Dr. Parkman to come to the college. 

It becomes, then, necessary to allude to the evidence of the 
government, in relation to this matter. They have called sev- 
eral witnesses. They have called air. Pottoo, who sold Dr. 
Webster’s tickets to the medical course of lectures; and they 
have shown how the money was paid by Pet tee to Webster; 
then they have shown evidence, from the deposits in the 
Charles River Bank, that deposits to an equivalent amount 
followed the payments of Pettee for the tickets. Then they 
have shown either what become of these deposits before Dr. 
Webster was arrested, or since; and they attempted to show, 
in that way, that all the funds which l)r. Webster derived 
from the students were used in such a manner that he had 
none of them to pay Dr. Parkman with. The evidence seems 
so satisfactory, that I shall not attempt to contest it at all. I 
suppose it is so. Not only do I suppose it is so, but 1 am fully 
authorized to concede it w'as so. That was not the money 
paid to Dr. Parkman. 

Then the government have called certain other witnesses: 
Mr. Henchman, w r ho testifies that, on the morning of this day, 
the 23d of November, Dr. Webster presented him a cheek, 
drawn on that day, or the day before, for $10, which Mr. 
Henchman cashed for him. lie had funds in the bank, and 
the money might have been paid; and if the check had been 
sent over at that time, it would have been paid. There is no 
doubt of that fact — that Dr. Webster wanted this small stun 
of money for his temporary use. He w r as in the habit of depos- 
iting, for his daily use, in the Charles River Bank; and as he 
wished to use the money, he drew it out. And, accordingly, 
you will find that, in almost all the instances, the money w f as 
drawn out in small checks. 

Then they have called Mr. Smith, to show that Dr. Webster 
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was unable to pay, or unprepared to pay, a small bill to him ; 
and that Dr. Webster wrote back to him, saying that that bill 
should be paid when the money came in from the sale of his 
chemical lecture tickets. That is true. You perceive that that 
debt, like that of Henchman, was unpaid, on account of his 
daily expenses. That was to be paid from the chemical lecture 
fund. 

We conceive that Dr. Webster wanted money for his daily 
expenses; and that he drew it from the source from which he 
was accustomed to draw all his money, and that he did not 
wish to appropriate this money to other uses. 

Now, as to this money paid Dr. Parkman, I am free to say 
to you that we have not offered proof to show where it came 
from. And this we cannot do. Yet, the circumstances of the 
case are such as do not show that Dr. Webster had malice in 
his heart to contrive the perpetration of this most atrocious 
crime, for the want of this money. Gentlemen, you know now, 
as well as Dr. Webster knew then, that he was a debtor, and that 
Dr. Parkman was his creditor. You know that Dr. Parkman 
had made up his mind, resolutely, in reference to his debtor, 
and that Dr. Webster knew it too. You know that Dr. Webster 
knew that there had been transactions between himself and 
another party, which, unexplained, thrown out to the com- 
munity, would touch to the core the reputation of a man 
standing in the position in which he did. You know that, in 
the exigency of the time, he had mortgaged his property to 
George Parkman ; that consisted in part of his minerals. You 
know that, subsequent to that, in his exigency, he had after- 
wards raised $1200 by a bill of sale of those minerals, which 
had exasperated Dr. Parkman, but which Dr. Webster vindi- 
cated by a long letter to Mr. Shaw, which, unhappily, is not 
here. Dr. Webster knew that the time was coming, and that 
speedily too, when he must answer to Dr. George Parkman. 
He knew that the time was coming when he could no longer 
ask for delay or forbearance, but must be prepared to meet 
the claim — T will not call it inexorable, but the earnest claim 
— which Dr. Parkman must make against him. He must be 
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prepared for that great day ; for it is a great day with a man 
in Dr. Webster s situation, — with a man with a large family, 
with expensive habits, and an expensive condition in life. 
When such a man is called upon to pay a considerable sum of 
money, he is obliged to strain himself on that side, and on this 
side, and to gather in a fifty dollar bill here, and a twenty 
dollar bill there. And it was in this way that this money for 
Dr. Parkman was hoarded together, little by little, gathering 
it where he could, and collecting it where he could; knowing 
that the time was coming when he could not put off the day. 

If you will examine the books, you will find, that of $105 
paid at one time by Mr. Pettce to I)r. Webster, $150 were de- 
posited in the Charles River Bank. All the other stuns which 
he received from Mr. Pettee were deposited in the bank. But, 
of this $195, $45 were saved out, and made up. gentlemen, with 
the previous savings, the means of meeting the claims of Dr. 
Parkman. 

In the meantime, he was subject to calls from other quarters ; 
and though he might, at somewhat of an earlier day, have 
made payment to Dr. Parkman, yet, from the relalion in 
which they were placed to each other, he was not over willing 
to gratify the immediate demands of Hr. Parkman, but was 
willing to put him off as long as lie could. Then* was no 
friendly relation between them. All he meant to do was to 
put himself in a situation, when t lie* time did come, and Dr. 
Parkman came with a pressure that he could no longer resist, 
that then he could meet him, pay him, and be rid of him. 
And that, gentlemen, is the history, as far as I can detail it 
to you, of the circumstances in this ease*. 

There are corroborating circumstances, gentlemen : Under- 
stand me, that this is not gathered from imagination. Do 
not say that Dr. Webster, to some extent at least, is not forti- 
fied by the facts in the case*. Let us sec if wo eannot find sueh 
facts. Remember two circumstances : Dr. Webster says that 
he paid $483. Of that money so paid, $100 was in a bill of the 
New England Bank. Another circumstance in this connec- 
tion: Brown, the toll-man, says, that on Friday he saw Dr. 
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Webster passing the Cambridge Bridge, and asked him what 
he paid Dr. Parkman. He replied he could not tell: some 
large and some small amounts ; some of which came from the 
students in the medical course. The toll-man asked if Dr. 
Webster could recognize that $20 bill; said that an Irishman 
had offered a $20 bill, to pay a one cent toll ; that he thought 
it rather strange that an Irishman should have that money, 
and pay it for toll. And, suspecting he might have got it from 
Dr. Parkman, he went to ask Dr. Webster about the bills that 
he had paid to Dr. Parkman. He had been at the college, 
and spoke of this as he was passing back to Cambridge. The 
toll-man said, that he understood that the money came from the 
students. But the idea intended to have been conveyed to the 
mind was, not that every dollar was derived from the students, 
but that portions of it were. This is apparent from the fact 
that he had received a considerable portion at a much earlier 
date. A considerable portion of the money received was dis- 
tributed at once : $230 were paid to Dr. Bigelow ; $195 were re- 
ceived afterwards ; and $150, the next day, were deposited, as 
the records, the testimony of Pettee, and the bank books show. 
And, therefore, it is perfectly obvious, that the idea Dr. Web- 
ster meant to convey to Mr. Brown, the toll-man, was, that he 
could not tell, because he could not recognize the various 
bills that were paid, as the money came without defining the 
precise source. I suppose that the toll-inan was the last man 
to whom he would tell his particular affairs. 

But some of the money came from the students; on which 
there are two suggestions to be made. 

The first suggestion is, of the saving of $45 from the $195. 
Second, that there was paid, according to the statement which 
he early made, the note of $100 from the New England Bank. 
Mr. Pettee went to the New England Bank to get his money. 
He can’t swear that he was paid, or that he paid Dr. Web- 
ster, in money of the New England Bank. But your personal 
acquaintance with such matters shows, the experience of every- 
body shows, that they do not pay anything but their own bills 
from banks. He laid this money aside, and paid it to Dr. 
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Parkman. He had saved the rest of the money, but with the 
exception of the $100 bill, he could not identify what he had 
paid. He could not determine whether the $20 bill was one 
which he ever had before. I suppose that he took this $100, 
which he had received from Mr. Pettee, and kept it, and de- 
posited other money in the Charles River Rank. I wish to 
fortify these presumptions. I wish I could go to the persons 
from whom he received this money. Suppose that Dr. Web- 
ster had apprized his counsel, “Why, I received such a sum 
of money here, and such a sum there.’’ — a careless man in his 
money matters, — and that “twenty, forty, or one hundred 
dollars, in another place, were received’’; and it should be 
proved not to be so — that there was a mistake about it. How 
hazardous a case it would be for him ! Then it comes back 
to this course of daily savings. It appears that his situation 
w r as such as to require him to do it : that he had means, and 
that it might have been done. He says it was. \ou see, Dr. 
Parkman was his creditor, and his pressing creditor. The 
time of the lectures had come, and at that moment lie must 
preserve his place. Dr. Parkman had him in his power. He 
prepared himself for the time; he availed himself of all prac- 
tical means to come to it. Then see if Dr. Webster is. or is 
not, corroborated in his statements on this subject. 

The government counsel apprized ns, after all tin- evidence 
was in, that he should claim not only that then- was this money 
due to Dr. Parkman that Dr. Webster says he paid, but that 
the large note comprehended debts which were due to other 


parties, amounting to 

Gentlemen, there is no other .-vid.-iK-.- in the i'1'on Art 
subject from which the Attorney General can anrur-notlmw 
hut the note and papers in the ease. These notes » 1 " 1 J>“T" 
are then, to V taken into consideration, to nee whetlnr this 
is » or not Now the mere fact that Dr. Webster ,s fonnd m 
possession of these papers wontd. nmlcr ordtnaiy -»«• 
stances, create a presumption in his favor, that he was fmr^ 
and honestly, and justly, entitled to 
presumes that he is innocent until he is proved guilt.v, 
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fore, this presumption exists in his favor until the govern- 
ment establishes the contra ry fact. 

Now, Dr. Webster does not pretend, and he never pretended, 
that he met Dr. Parkman in order to pay anything else than 
the small note. Now, gentlemen, if you will look upon that 
small note, and see how the $483.64 is made up, you will find 
that it is made up by computing the interest which is due to 
Dr. Parkman, not to the date of payment, but to a day con- 
siderably ahead ; that is to say, apparently Dr. Webster paid 
Dr. Parkman more than was due. How comes that? Simply 
that these parties understood each other, and there was some 
doubt about how much was due ; and then there was a proposi- 
tion, as Dr. Webster said to some witnesses, that when Dr. 
Parkman came and said, “There is so much due,” — “Yes,” 
he replied, “that is what we agreed upon” ; that is to say, they 
had fallen into some difficulty about it, and then had finally 
agreed on that amount. 

Then, gentlemen, you have another circumstance. It is 
staled, by every one who speaks of the conversation of Dr. 
Webster in relation to that individual, that Dr. Webster 
spoke of the mortgage. lie did speak of the mortgage. He 
says that after the money was paid — that is, the notes were 
cancelled — something was said in relation to the mortgage. 
It was rather an imperfect statement, but the amount of it 
was this: that Dr. Parkman said he would take care of the 
cancelling of the mortgage. Accordingly, you perceive that 
Dr. Webster did, on the next day, not only believe that the 
mortgage was to be cancelled, but, in point of fact, went to 
the city office to see if it was so. This is important, because, 
if you can find a basis of truth in that statement which is 
made by Dr. Webster at that time, it will enable you t-o com- 
plete the parts; just as Dr. Wyman found, from the frag- 
ments of bones which he collected, sufficient indications to 
determine to what parts they belonged, and to assist in recon- 
structing the entire skeleton. 

Dr. Webster says that Dr. Parkman would see to it. You 
do not find the mortgage in the possession of Dr. Webster, but 
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it has been produced here, from the papers of Dr. Parkman, 
by the government. Now I think, gentlemen, that this is a 
strong corroborating circumstance. Look at the whole series 
of these business transactions. It appears that Dr. Webster 
was the debtor, that Dr. Parkman was the creditor; that Dr. 
Parkman meant to have his debt paid, at all events’ and that 
the note must be met. Then, as to a portion of his money, you 
find that Dr. Webster did receive money from tin* New Kng- 
land Bank, which would correspond, in part, with the money 
paid; some portion of the money received from tin* tickets was 
not deposited. \ou find that the business transaction took 
place; that Dr. Parkman went down there with the exporta- 
tion that something would be done. He did carry his papers 
with him. That took place between the parties, at that time, 
which resulted in this, that Dr. Webster got possession of the 
notes, and Dr. Parkman kept the mortgage. 

Now, I put it to you, that, in this state of facts, although 
this is not clearly proved, yet, that the explanations are suffi- 
cient to refute this assumption taken by the government. This 
inference from his want of means, from the idea that Dr. Web- 
ster had not any money, and so seduced Dr. Parkman, by falsi? 
pretences, to come to Ids place, is totally groundless. These 
are all the considerations that I have to present upon this sub- 
ject, and I ask you to consider them. I do not say that the 
argument on this part is perfect ; but it is for you carefully to 
discriminate, and to secure the truth. And consider whether 
it is not ample? to repel that suspicion of the government, that 
it must have been that Dr. Webster had not any funds, and 
so premeditated this awful crime. I put it to you, whether it 
is not more reasonable, that this outline of this condition in 
which Dr. Webster was is true, than that a man of his stand- 
ing in life should have set down deliberately tin* way of blood ; 
and yet to one or the other of these conclusions you must eotne. 
And you must come to the latter conclusion, or you cannot 
sustain this hypothesis of the government, that there was 
malice aforethought, express, because Dr. Webster had not 



264 


IV. AMERICAN STATE TRIALS 


the means of making the pecuniary payment. I beg you to 
weigh it well, for on it are the issues of life and death. 

I wish now, gentlemen of the jury, to call your attention 
to those circumstances which tend to show the character of the 
transaction, upon the supposition — with the idea, or hypo- 
thesis — that the death of Dr. Parkman was caused by the pris- 
oner at the bar at the time of the interview between them, at 
the Medical College, November 23d. And here you perceive, 
gentlemen of the jury, that we are under the necessity of rely- 
ing exclusively upon the circumstances. If Dr. Parkman died 
under the hands of Dr. Webster upon that occasion, no human 
voice can relate to you the circumstances, except the voice of 
the prisoner himself; no direct testimony can come to you. 
Still, you are judges of the fact. And, in this instance, as in 
everything else in this case, you are to weigh circumstances, 
and deduce from circumstances the inferences which are the 
just and proper conclusions from the fact. Now, gentlemen, 
I contend that the circumstances which must have accom- 
panied that scene of death, if death there were, must have 
been such as to have extenuated the offence committed, from 
the crime of murder to the crime of manslaughter. 

What was the relation of these parties to one another, the 
circumstances under which they met, and from winch they 
never separated, according to the government, both alive? 
You have heard of the relation between these parties, of debt- 
or and creditor. You know that, for a long period of time, Dr. 
Webster had been indebted to Dr. Parkman. You know that 
Dr. Parkman became exasperated, to some extent, against him, 
in consequence of the acts on the part of Dr. Webster which 
Dr. Parkman denounced as unjust and dishonest. And, under 
that imputation of injustice and dishonesty, you know, from 
the evidence given, that Dr. Parkman meant to pursue, and 
did pursue him. I speak in terms well measured. So early as 
the first conversation which he had with his brother-in-law, 
Mr. Shaw, the feelings of Dr. Parkman were much excited 
against the prisoner. And I believe that, from that hour to 
the last ho^r when he was known to be in existence, that feel- 
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ing never was removed, but became increased. You have the 
testimony of Mr. Pettee, with whom Dr. Parkman held several 
interviews. He in vain endeavored to realize the monev that, 
was coming to Dr. Webster from his annual course of lectures. 
He was disappointed and chagrined. lie had said to Mr. Shaw 
that he would have this money, aud Mr. Shaw had endeavored 
to calm his mind. Doth these gentlemen occupy a relation, in 
respect to pecuniary means, well understood by the commun- 
ity. It was not the amount due from Dr. Webster to Dr. 
Parkman which made the money a matter of interest or of im- 
portance. A loss of that amount would never have been felt 
by Dr. Parkman; and undoubtedly, under other circum- 
stances, he would freely have parted with much more than 
that, perhaps to Dr. Webster himself. Put there were rela- 
tions between them of an angry character. Dr. Parkman, as I 
say, was disappointed and chagrined with his want of success 
with Mr. Pettee; yet he never forbore the purpose he had in 
his mind, to enforce against Dr. Webster the payment of this 
money. He did not call in the aid of the law: he did not ask 
for a writ, by which his property could bo attached ; but lie 
assumed, by his mode, I will not say of harassing the feelings 
of his debtor, that he should be able to obtain this money. Ae- 
cordingly, you find that his pursuit was constant, his purpose 
unchanged and inflexible, and his manner, T think, never calm, 
in relation to this matter. lie sent, by Mr. Pettee, a message, 
which, if it reached Dr. Webster, could not but have exasper- 
ated him. That that message, or another like it, did reach 
him, I think you cannot question. So early as Thursday even- 
ing preceding November 23, there were irritating circum- 
stances connected with this subject. Dr. Webster was ag- 
gravated. Probably, never a profane word was spoken by Dr. 
Parkman; yet, that rash language was used, and, in the com- 
mon parlance, vulgar language was used, which came in some 
way to Dr. Webster, certainly showing that there was not a 
kind relation between the two, 1 doubt not. You we it de- 
veloped in other circumstances. So early as Monday evening 
of that week, that fatal week. Dr. Webster was at a late hour 
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in that laboratory, where he toiled for his daily bread, read- 
ing a chemical book, as Littlefield has said. You find Dr. 
Parkman, I will not say intruding upon him, but calling upon 
him. A conversation ensued, and Dr. Parkman departed, 
with a menace upon his lips. “ Something must be done to- 
morrow',” said he. The time is passing, — the morrow passed. 
Dr. Webster, in the morning of that day, according to Little- 
field and Maxwell, wrote a note to Dr. Parkman. I wish it 
were here, and did htope, at one time, that, with the multi- 
farious papers produced on this trial by the government, that 
also would be presented. He wrote a note. Its precise terms 
are not communicated, but you will have no doubt that *it had 
relation to the circumstances existing between them. Dr. Web- 
ster says that he came to him. That is a part of the memo- 
randum found upon his arrest; and it is, therefore, competent 
for you to take into consideration that Dr. Parkman called 
again. At any rate, during that week, lie w r as watching the 
highways, endeavoring to anticipate the approach of Dr. Web- 
ster to the Medical College. He was more than once at Cam- 
bridge Bridge. lie was on the watch, — he was on the inquiry. 
He asked the toll gatherer of the passages of Dr. Webster. 

On Thursday, having been at the bridge, according to the 
testimony of the toll-man, he procured a conveyance, drove 
out to Cambridge, and, w r hen near Dr. Webster’s house, made 
inquiries for it, and returned. The next day they met, and by 
•appointment, under the state of feelings and excitement which 
had been generated by their whole course of dealing, and by 
the pursuit of Dr. Parkman, so constant and so unintermit- 
ting, so pressing and urgent. They met. Is it strange that 
men, meeting under such circumstances, should get into a 
wrangle? Is it strange, or unnatural, that one party, who felt 
himself to be pursuing a dishonest man ; that he had been per- 
sonally injured; would, therefore, take, I will not say the law 
into his owm hands, but take that which would do more for 
him than the law could do, and would pursue his debtor? Is 
it strange that the debtor, who had been thus pursued, should 
retaliate ? — that this should breed angry words, and that per- 
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soual collision should follow, and that personal collision should 
be followed by that from which, when done, death would en- 
sue ? I am arguing upon probabilities. There is in morals, as 
well as in politics, a regular succession of events. Passion has 
its sway, as well as the laws of nature. The action of the mind 
is as regular as the motion of the planets in their spheres. It 
was as natural that men should fall into altercation— that, al- 
tercation should be followed by blows, and that blows should 
be followed by death— as it is that any cause should produce 
its effect. 

Gentlemen, the parties met under these circumstances— in 
this state of excitement ; and \vc are now to suppose the death 
of this individual. This is all that we know. The creditor, 
pressing with a firm, if not with a hard hand ! The debtor re- 
sisting! Justice may sometimes seem to he too exuding in its 
requisitions. The claim of right may seem to him against 
whom it is pressed to In* urged too far, and the party will turn 
upon the other, who seems to him to he tin* aggressor. Word 
after word will be followed by blow after blow, and deadly 
consequences may ensue. 

Which, when we are speaking of probabilities, is more like- 
ly — which most likely — the sudden altercation, bringing tin- 
parties to* combat, and from combat to death; or that there 
should have been, on the part of Professor Webster, a cold, 
slow, fearful calculation, for a sin like this; — that lie prepared 
the way; that he seduced the victim ; that he led him on to the 
snare, and coldly and deliberately slew him ? No, gentlemen, 
tlie annals of crime tell no such story as that : that a man like 
Professor Webster, with such a character and such a position, 
has at one single step leaped away from all the influences of 
education, social life, religious instruction, all at once, to the 
highest and worst crime that man can commit against his fel- 
low! And yet, gentlemen of the jury, unsight and unseen, 
with these surrounding circumstances, and these amazing 
probabilities, you are asked to believe that this crime was de- 
liberate and with express malice; not that these parties hot 
and excited from former altercations, freshened from cverv 
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moment of intercourse that occurred between them — meeting 
for the last time, when the work was to be done effectually for 
Dr. Parkman — that it should have led on to a combat. There 
is no alternative. You are to judge which it was. 

You are not to go beyond this period of time, but to stop 
there. What had transpired between these parties before that 
time ? Nothing which afterwards transpired could change the 
character of the act, which was then complete. I leave to you 
gentlemen, as rational men, who are called upon here to de- 
cide upon the most numerous collection of circumstances that 
were ever presented to a jury, to determine whether you will 
not gather from the circumstances surrounding these parties, 
and under which they met, the conclusion that it must have 
been beyond all semblance, and all reasonable doubt that death 
came, not from premeditation, but from suddenness of anger, 
when there was a fearful heat of blood between these parties, 
exasperated the one against the other — exasperated until it 
came to death ! 

I have said that you are not to go beyond the act, to ascer- 
tain the character of the act itself. And it is easy to show that 
it must be so. Should you think that you could go further, to 
see what disposition was made of this body, when it was once 
killed, and gather premeditation from that, — stop and con- 
sider a moment. We should hope, perhaps we should even ex- 
pect, that parties so situated, if they came to combat — if com- 
bat went on till death came — I say we should hope, and per- 
haps expect, that the party who, in the heat of blood, had been 
guilty of crime, would have been so overcome that he would 
have rushed from the place, and said, “God have mercy upon 
me!” to the first person he met; “I have killed my friend! 
From angry words, w’e proceeded to blows. Fuel was added 
to the flame, and in the heat of passion I smote him to the 
earth, a bleeding corpse l” I say that we should have hoped 
that a man would do this. But would all do so? Professor 
Webster was a man of standing in society. lie had a wife and 
children. He ivas poor. While his blood was hot, and passion 
high — his victim slain — he does one rash act more. Before his 
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blood cools, he does one act more. Surrounded as he was, the 
temptation came over him to conceal ; and he did the first act of 
concealment. From that moment, all disclosure was too late. 
The expected time of his salvation, by a public disclosure, was 
passed ; and all that followed was the necessary consequence of 
the first false step that he took after his brother was no longer 
a living man. He attempted to conceal ; and, having attempted 
to conceal, and having cut himself off from all possibility of 
public disclosure, the arrest follows. One false step leads to 
another, and at length the temptation comes upon him to con- 
ceal and destroy. To conceal and destroy ! The temptation 
comes upon him to avert suspicion — to shut out proofs — to 
turn away inquiry. If, then, gentlemen of the jury, he shut 
up his doors — if he gave out false statements — if he did, what 
I do not think the evidence will warrant any one in saying — 
write these anonymous letters to the police, it would lx* only 
a continuance of that first false step, hv which lie shut himself 
out from his duty, and then, to cover up the crime he had 
committed, attempted concealment. 

Wrong in his impulses, he certainly was. Hut still, after it 
was done, and the concealment must come, painful as it was, 
he had driven himself into the circumstances. And I put this 
to you, to ask if you do not see that the explanation of his sub- 
sequent conduct has no tendency whatever to show you the 


character of the act. 

Then, riddle this testimony in all its parts. Sec the relation 
in which these men stood. See one pursuing the other. How 
natural to prompt resistance ! How natural for them to have 
had a combat ! The combat makes heat of blood. In the sud- 
denness of passion, life is lost. And then, according to the 
plain statements which have been made, you are to judge 
whether these probabilities do not show, clearly ami satis ac- 
torily, to any reasonable mind, that the crime could not have 
ton premeditated murder, but most ha.„ been extenusted 
by the heat of passion, and the combat of the part..-., ...to that 
great, but still lesser crime, of manslaughter. 

Pass, now, gentlemen, to the considerate,., of other matters. 
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And yet, before I enter upon the evidence of the government 
which bears directly upon Professor Webster, I have to ask 
your attention to that defence which was suggested by the 
counsel associated with me, and which I may term the techni- 
cal part : — the indictment and its averments — the duty of the 
government in relation to it, and the effect of the evidence 
which they have produced. 

The first and second counts in this indictment, gentlemen, 
in my judgment, are substantially, for all practical purposes 
in this trial, the same. The charge is, that the defendant, with 
a certain knife which he had in his right hand, made an as- 
sault upon George Parkman, “in i nd upon the left side of the 
breast of him the said George Parkman, then and there, feloni- 
ously, wilfully, and with malice aforethought, did strike, cut, 
stab, and thrust, giving to the said George Parkman, then and 
there, with the knife aforesaid, one mortal wound.” 

The second count charges that, “with a certain hammer, 
which he, the said John W. Webster, in both hands then and 
there held, him the said George Parkman, then and there, 
feloniously, wilfully, and with malice aforethought, did strike, 
giving unto him, the said George Parkman, then and there, 
with the hammer aforesaid, in and upon the head of him, the 
said George Parkman, one mortal wound. ’ 9 

Both of these counts charge that he killed George Parkman 
by striking; and I suppose that any evidence to show you that 
the death was occasioned by any instrument would sustain 
either indictment. I suppose that any evidence that would 
satisfy you that death was by the hammer, would be sufficient 
to support the charge that it was by the knife. 

But the proof to support these counts will not be sufficient 
to support the third, which charges that he “did strike, beat 
and kick, in and upon the head” of George Parkman, and cast 
him upon the floor. 

The fourth count charges that the individual, in some way 
or manner, and by some means, weapons and instruments, to 
the jury unknown, did cause the death of George Parkman. 
Now we claim, — and upon this claim we shall receive the in- 
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struction of the Court, by which you will be governed _ we 
claim that the government are bound, in a charge of murder, 
to set out the charge in a plain, substantial and formal man- 
ner. We claim that the law has distinctly declared what for- 
malities are necessary in an indictment. We claim that, among 
these formalities, the law has prescribed that the manner of 
death shall be distinctly described. We claim that no indict- 
ment is sufficient, which docs not set out distinctly and precise- 
ly tlm means of death. We have called the attention of the 
Court to such legal authorities as we think fully sustain this 
proposition. They were read to you by the Counsel associated 
with me. Of course, I have no purpose to repeat the particular 
statement, but to reassert generally the proposition, that the 
government are bound to make such an exact statement in the 
indictment, or the indictment must fail. The defendant can- 
not be convicted under such an indictment, lie is not bound 
to answer it. 

With respect to this indictment, we say. — and we trust that 
we shall be sustained in this by the Court, — that it is incom- 
petent for the government to offer any evidence, or to supply 
any evidence which is offered to support it, because it does not 
aver how the death was occasioned, in some particular way and 
manner. That last count, gentlemen, is no more than saying 
that the defendant might have killed Dr. Parkman by strang- 
ling, by poisoning, or by drowning him, in some way or some 
manner. Which of these, under this count of the indictment, 
is the defendant to prepare himself against — the fire, the 
water, the knife or the poison ? lie has a right to know. And, 
therefore, it is that the law has provided, that before an indi- 
vidual is brought to trial, the government may set. out the of- 
fence which is charged against; him in just as man\ different 
forms, and under just as many different allegations, as they 
choose. 

These different statements in the indictment are called 
counts. The law provides that the government shall not be 
limited at all as to the number of counts. They may be ex- 
tended, as my learned friend said, as far as the ingenuitv of 
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man can carry them ; but still, when the case comes to trial, 
the government are held within the counts which they have 
drawn, and the party is to be tried exactly upon the counts. 
And if it be that the government are bound to set out the man- 
ner of death, if there be any count in the indictment which 
does not^set out the manner of death, but is entirely indefinite, 
— so that it may have been done in one mode or in another 
mode, each of which is recognized by the law as a distinct 
method of taking life, and to be set out in a distinct form, — 
then the government cannot make out its case, because it does 
not affirm either the one or the other positively; but is loose 
and general, and does no more than if it had said these words 
— “John W. Webster murdered George Parkman.” 

If this proposition is correct, there is but one thing more I 
wish to say upon this point : that is, that, in applying the evi- 
dence, they must apply it to those counts which the evidence 
can sustain. For instance, if the government can satisfy you 
that death was inflicted upon George Parkman by a knife or a 
hammer, you may apply the charge to the first or second 
count ; but it would not support the third count, which charges 
a means of death recognized by the law, and, if relied upon by 
the government, to be distinctly charged. 

Then, again, if they present evidence to show that death 
was caused by striking with the hands and feet, and casting 
against the floor, that would not support the first two, but 
would the third alone. 

With this statement, I proceed to add, that, in my judg- 
ment, there is no evidence in the case, — and I submit to you 
w r hether there is any evidence in your minds that you can ap- 
ply to either of these counts, — to show that death was occa- 
sioned in that particular w r ay, by the hammer and the knife. 
Do you know it, and can you affirm it, that this was the mode 
in wdiich death came? It w r as not thought quite so certain by 
the Grand Inquest, by whom this indictment was presented. 
That is nothing. You are to pass upon it. 

The only proof tending to show, in my judgment, that death 
was produced by either the hammer or the knife, is the evi- 
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dence of Dr. Wyman, about the fracture of the skull, and the 
perforation on the left side. Will the evidence of those causes 
of death satisfy you, beyond reasonable doubt, that either of 
them were the causes? Remember that the government are 
claiming that George Parkin an was murdered by premedita- 
tion. Remember that they are saying, and asking you to say 
to John W. Webster, the fatal word, that he did premeditate 
this murder. If he did it premeditatedly, do you think he left 
the way of death to chance, to a chance blow, to the hammer 
which he might find, or the knife which he might seize ; or that 
he prepared in advance, the way ? Will you say that ho did 
not strangle this man — that he did not take care instantly to 
stop his breath by the lasso? Is that an unreasonable sugges- 
tion? When the government are called upon to prove, beyond 
all reasonable doubt, that it was by striking or by beating his 


body with his hands and feet, are you prepared to say that 
this proof, which comes to no more than this — Unit he was liv- 
ing, and is now dead and mangled — shows that the death was 
in a particular form? Will you say, gentlemen, that it is im- 
possible that George Parkman might have been seized, and 
that liquid poison could not have been poured down his throat, 
while his head was held fast? Will you say that provision 
was not made by which he east himself voluntarily upon the 

fl oor ? .this man, who always went down those steps in haste 

—that he did not throw himself down, and destroy life in that 
way ? Wc are in the broad field of conjecture. The govern- 
ment asks you, not merely to conjecture, hut to decide and to 
determine. It may he that there was a knife; it may lie that 
there was a hammer. But is it certain ? Unless it is certain 
that it was so, you cannot be satisfied of it; for it is m«v 
that the government should aver and prove the cause of death. 
I ask you, gentlemen of the jury, if it Ik* proved beyond a 
reasonable doubt, that death was occasioned m the forms and 
in the manner that the government have set forth . 

I know that the Attorney General sanl to you, in ^ 
ing that if he had relied upon his own judgment he would 
have put the charge only on the fourth count; because he 
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would regard the assertion that the indictment could not be 
sustained under it as a reproach to the law of the land. It 
may be a reproach. The question is not, Is it a good law? 
If the law requires that certain specified forms must be gone 
through with, those forms must be gone through with. And 
which, I ask you, would be the highest reproach to the law, to 
leave such rules unamended, or for courts and juries, knowing 
what the law is, to legislate on a man’s life for a particular 
case — make a new law when a man’s life is in peril? 

No, gentlemen of the jury, if this be the law, if the govern- 
ment proof does not come up to the demands and requisitions 
of the law, then I say it is a great duty which you have to do, 
upon this state of things, viz., to discharge the defendant. 
Guilty, he may be. But what says the law ? — 1 c Better that a 
hundred guilty men should escape, than that one innocent 
man should perish”; and therefore it throws round the life of 
every man these guards and protections of the law. It makes 
rules for circumstantial evidence; it makes rules for indict- 
ments; it hampers its own officers with technical forms, for 
the protection of life. It means that it shall be so. And I say 
to you, gentlemen of the jury, that to acquit even a known 
felon of an offence odious and atrocious, — I say to acquit him, 
according to law, is a nobler triumph than was ever witnessed 
in the groans or agonies of convicted guilt upon the scaffold. 
If, gentlemen of the jury, you shall receive instruction in con- 
formity to the views which we have taken of the law upon this 
subject, — if you cannot find, beyond reasonable doubt, how 
this death came, — for your country’s law and your country’s 
justice, I ask a favorable verdict from you on that point. 

Gentlemen of the jury, I shall proceed now directly to the 
consideration of the evidence upon which the government 
claim that they have brought home to the prisoner at the bar 
the charge which they made. And here, gentlemen, we must 
pause for one moment, to see again the precise position which 
the parties occupied. I say, then, to you, once more, that the 
government claim that George Parkman entered the college be- 
tween the hours of one and two, on the 23d of November, and 
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that he never came out. The defendant admits that Dr. 
Parkman was there at the hour of half past one, and that he 
left the college. You see the position which the respective 
parties take. If the government will not take the admission 
of Dr. Webster that George Parkman was there at one and a 
half o’clock, but choose to take a different hour, that different 
hour is by them to be proved. 

Now, gentlemen, I wish to call your attention particularly 
to the evidence bearing upon this question. 1 wish to do so, 
because involved in it is another consideration. The govern- 
ment claim that Dr. Parkman came to his death by Dr. Web- 


ster's hands. Dr. Webster denies that statement. The gov- 
ernment claim that the remains which were found were those 
of the body of Dr. Parkman, and that they have proved that 
he came to his death by violence.- This is neither admitted nor 
denied, in this state of the question, by Dr. Webster: but he 


says he knows nothing of it. We stand, then, gentlemen on 
that— on that, as from the beginning. When Dr. Webster, on 
the morning of the 1st of December, after sm-h a night as a 
man has scarcely ever passed, recovered partially the power 
of speech, he uttered, in simple but expressive language. Ins 
defence: “I do not think those remains are the remains of 
Dr. Parkman ; but how in the world they came there. 1 am sure 
I don’t know'.” Ilis proposition, then, gentlemen, you per- 
ceive is, that by some, way and means, and for Home P««" 
pose or other, those remains were placed in that building, 
without his agency, and without his knowledge; am never has 
he professed to know' what they mean. < caiino »o\ 
fess to be able to explain them. Tins he says- 1 am guilt- 
less of my brother’s blood.” The evidence of the 
how summary soever it is, cannot and ought not to a wd. J 
wish, then, gentlemen, to trace, as well as I can. t 
of the government which bears upon these two P^P^tu • - 
There are a few subjects which, it ^ * d 

posed of now better than in any ot cr *> ■ ° . ^ „ mit 

I now propose to dispose of them. or< M> rn mcnt 

propositions. The great circumstances which the government 
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rely on are, that Dr. Parkman entered the Medical College, and 
never went from it ; that shortly after, the remains were found 
in such a manner as to imply that Dr. Webster must have 
known about them. There are several auxiliary circumstances 
connected with it. 

In the first place, I call your attention to these anonymous 
letters. Three letters were received by the Marshal. They 
are brought in here for the purpose of showing that Dr. Web- 
ster attempted to avert the attention of the police from the 
college. And it is said — the argument must be, that Dr. Web- 
ster, if conscious of innocence, if there was no occasion for 
diverting the attention from that college, could never have 
written such letters. The argument is strong, if the fact is 
established beyond all doubt. It would be difficult to assign 
a motive why Dr. Webster, as an innocent man, should have 
written such letters for any purpose, except to divert from 
himself the inquiry. 

But, then, we are to consider, first, — is the fact proved, that 
these letters were written by Dr. Webster. That, gentlemen 
of the jury, is utterly denied. I mean to state it to you from 
him as strongly as I can ; — it is utterly denied. And I mean 
to call your attention to the proofs in the case, for a moment 
or two. 

I am sorry, gentlemen, it happened that these letters came 
so recently into my possession as they did, — that I should have 
had so little opportunity to make a personal examination, and 
to go abroad, and to see what examination could be there made, 
in relation to them. They were put in the last of the govern- 
ment’s evidence. My engagements were of the most pressing 
character, and those of my associate, also. We were drawing 
towards the close of the trial, when we were to make prepara- 
tion for this hour ; and our attention could be less effectively 
given to these letters than it otherwise would. And yet I have 
seen sufficient of these letters, enough to satisfy me that the 
evidence is not such as to convince you that Dr. Webster wrote 
them. 

The evidence that the government has is, first, the letters 
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themselves, and then the testimony of experts. Deaeon Gould 
says he has, for a long time, known the hand-writing of Dr. 
Webster, and that he has some superior knowledge ; but I think 
it cannot have escaped your attention, that it was presented 
on the ground that he has effective skill. Now, as to these let- 
ters, there is quite a difference between them. Mr. Smith, the 
engraver, sustains Mr. Gould about the “Civis” letter, but not 
about the others. That letter was dated on Monday; the 
others were dated the 30th. Indeed, one was dated the 31st, 
but post-marked the 30th. Now, it is these that Mr. Gould has 
expended his force upon ; and if either of these is in the hand- 
writing of Dr. Webster, the “Civis” letter is. 

I have not had much time to examine this, but I wish to call 
your attention to some things which Mr. Gould (dates. He 
sees the resemblance in certain letters, in which he says they 
are precisely alike. Now, 1 have unpractised eyes. I claim no 
skill as an expert. Quite the reverse. Hut 1 think 1 have 
skill enough to discover that, in some of these particulars, — 
and I think you will decide in all,— this Mr. Gould is the 
merest visionary ever called upon to testify before n jury. 

I am about to ask you, when you retire to your rooms for the 
last solemn decision, that you will take these letters. Remem- 
ber that you are not to be governed by the opinions of Messrs. 
Gould and Smith; they are only opinions. And you arc to 
consider whether it is proved, beyond all reasonable doubt, 
that these letters are in the hand-writing of that man. In con- 


nection with that opinion, you may have your own opinion, 
and exercise your own judgment. And from comparison of 
the same papers from which that witness has formed his 
opinion, I will show you a specimen. Among other things 
which the witness says were made alike, you will remember, 
were the figures 1, 3, and 9. You will find, in the Givis 
letter, that they are made different. Here is the date 1849,- 
“the last shall be first, and the first last.”-I wish you would 
look at that 9 and then look at those upon every one of the 


checks. 

Believing, gentlemen, 


most, confidently, that letter is not in 
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the hand-writing of Dr. Webster, — (it would take quite too 
long to go into particulars) — I have to say, generally, that I 
think the most careful scrutiny of it, in comparison with the 
real letters which have been produced, will show that the ob- 
jection of Mr. Gould, upon this subject, is of such a character 
that no jury will feel safe to act upon it in unimportant mat- 
ters — much less to be sufficient to justify them in acting at all 
upon any part of the evidence. 

I know that I need not dilate upon this. I have stated my 
own convictions. The Court will state to you what the evi- 
dence is ; the Court will state the law. And I will leave to you 
to form your judgment upon those letters, with the genuine 
papers in the case; and have no doubt, that when you have 
done that, — though the government have been zealous and hon- 
est, have done no more than what is right and fit, in laying the 
evidence before the jury, — yet, you will come to the conclusion 
that you have no other right, and no other evidence in relation 
to that, than to lay it out of the case. 

There are one or two other considerations. The govern- 
ment have introduced testimony here in relation to certain ar- 
ticles found in the possession of Dr. Webster. They have 
called testimony here, to show you that on Friday morning 
Dr. Webster ordered a tin box. So he did. How does that 
connect Dr. Webster with this murder, or anything in relation 
to it? Why, it may be argued, that it is a box in which the 
remains could have been put. But was the box made for that 
purpose ? Did the Doctor say anything which indicated that 
it was to be made for that purpose ? The Doctor said no such 
thing. Where were the remains? — and where was the box to 
go ? The remains were at the Medical College. Was the box 
to go there ? The box was to go to Cambridge. Now see the 
position in which the government was placed. Dr. Webster 
calls at Mr. Waterman’s, orders a box ; and is asked what it is 
for, and he tells. He is asked where it is to go, and he tells. 
The government ask you to think that that is a lie. The gov- 
ernment say that it was a good thing to put the thorax and the 
thigh in ; and, therefore, conclude that it was so. Gentlemen, 
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you are to be satisfied beyond reasonable doubt; not what is 
probable; not what is likely. And vet, gentlemen, seriously, 
the life of Dr. Webster is dependent upon this very thing. 

Suppose that the case were so balanced that the jury should 
say, We are satisfied, if it is proved that this box was made for 
this purpose. The government say they can prove it. They 
call in Mr. "Waterman, who says, The Doctor said it was to 
put small things in, and to be sent out of town to be filled.” 
All you can say is, that that is not true. That is to say. there 
is no proof, one way or the other, as to the cause to which it 
was to be applied. And yet. this object is just as much to be 
proved as you are to be satisfied beyond reasonable doubt of 
the murder itself. Every fact which the government present 
makes an issue; and if it is disputed, then that fact is to be 
established by proof, and not by conjecture. And if the proof 
falls short, then that fact is to be laid out of the case. It is to 
have no influence, because it is not proved. That is the whole 
argument with respect to the tin box. 

I have only to say to you, with respect to this, and the fish- 
hooks, that Dr. Webster had ideas of his own upon this sub- 
ject. We cannot prove it by what lie said to his wife, or chil- 
dren, or anybody else, lie cannot get up in court and testify 
to it. He does say that they had nothing to do with it. ami 
puts the government upon proof. Standing in a land of law, 
he has a right, to say that they are not proved. 

With regard to the fish-hooks, the government say, probably, 
that they were to be made into a grapple. Where have they 
the proof? Will they take the statement of Dr. Webster as to 
what he intended to do with it? No, they will not. And if 
they will not take that statement from him, take you none 
from them. ‘‘Prove all things, and hold fast that which is 
good.” 

Now, then, I say that the government , with reference to this, 
have given no more than a. possibility, not an application ; and 
they must show the application, or the intent: to apply these 
articles, or they can have no effect. 
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At one time, another matter seemed likely to cause per- 
plexity. I refer to the bag of tan which was brought to the 
college by Sawin. With respect to the tan, it seemed at one 
time momentous. Dr. Webster sent in, at one time, a bag of 
tan from his house. A part of these remains were found im- 
bedded in the tan. Here were these remains on Friday, and 
the tan was sent in on Monday. Dr. Webster is able to prove 
that the tan was there on the morning after his arrest. The 
bag of tan was seen on Tuesday morning by Mr. Kingsley. But 
it existed untouched on Friday morning. 

There is no proof that there ever was seen any other bag. 
It does not appear that the tan was ever used, or touched. 
Still, here, as in the other case, I suppose the government ask 
you to make some inference from it. The truth is, the tan was 
there for a purpose which Dr. Webster could explain. If you 
go into the laboratory, and see all the contrivances, you would 
hardly be surprised that anything which mechanics use should, 
in larger or less quantities, be found in a chemist’s laboratory. 

I did not know, gentlemen, at one time, but that we should 
be in danger from another matter, of which evidence is in the 
case — that bunch of keys which was found after Dr. Webster’s 
arrest. I did not know but that they were to be brought in, 
in some way, to the connecting Dr. Webster with this awful 
crime. But all that we have upon this subject is the- explana- 
tion of Dr. Webster. He says he found those keys, and 
thought they might be useful. The keys were separate and 
distinct ; and it turns out that a portion of them will apply to 
the dissecting-room, and to two doors in his own room. He 
had a right to go to the dissecting-room, and to his own room ; 
and, therefore, the keys are nothing. If he were on trial for 
burglary, they might be proper evidence. Being on trial for 
murder, deadly weapons would be proper. The keys touch the 
burglar; the deadly weapons touch Dr. Webster. I submit 
that there is nothing which affects, or which ought to affect, 
this case, in the slightest degree. 

Mr. Littlefield has testified, in relation to a sledge-hammer, 
which was there at the time when it is supposed this crime was 
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committed, that he has searched diligently for it since- -and it 
is gone. 

Another witness has testified in relation to twine. There 
was twine found tied around the bone of the thigh that was 
inserted in the thorax, which was buried in the tan. This twine 
corresponds with twine which was found in the private room 
of Dr. Webster, and that which was on the fish-hooks which 
were purchased. Now, if Dr. Webster committed this offence, 
he might, or he might not, have twine. If he made that grap- 
ple, and used that it could be proved that while lie was doing 
it on one side, he was tying the thigh with the other, it might 
convict him. But take our hypothesis, and it explains it. 
“How these things came there, I don’t know.” 

The government’s case does not exclude the idea that all 
these might have been placed there by another agent. If an- 
other man came there and did any of these things — that is 
enough. If another man came there and brought these re- 
mains, that man could dispose of them, could carry sh-dges 
away if he pleased, could use sledges, and, if lie found a ball of 
twine there, could tie it round the leg of a human being. And 
therefore the twine and the hammer are explained, if at all, 
by the agency of the third person. 

One or two words upon two or three other topics, before I 
come to the main topic. Something was said about a $20 bill. 
Dr. Webster came to Trenholm, and inquired about the $20 
bill which he had heard of from the Marshal. l)r. Webster 
knew nothing about it, and inquired. Mrs. Coleman testifies 
that Dr. Webster called on her, and asked her if she saw Dr. 
Parkman on Friday. She said. “No, it was on Thursday.” 
He asked again if it was not on Friday, ami she repealed her 
answer. Just as he was going out of the door. In* asked the 
third time. She seemed to indicate, by her manner, that he 
had asked enough ; and she answered something sharply to 
him. Everybody was inquiring, at that time, if any one had 
seen Dr. Parkman. Dr. Webster was interested in everything 
that touched public excitement ; and he was as likely as any- 
body else to inquire of any one whether they had seen Dr. 
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Parkman. When passing from the college to his home, he 
called on her, and asked her if she saw him on Friday. She 
says, “No, on Thursday/’ Now it happens that it was almost 
immediately afterwards that he was arrested. It was on Fri- 
day that he called— on Friday, the day of the arrest, when he 
was goipg on a voyage of discovery. He said to Mrs. Coleman, 
formerly Mrs. Bent, “I saw him on Friday.” I cannot but 
think that Dr. Webster must have understood Mrs. Coleman 
differently, or he would not have asked them to call in and get 
her conversation. There is no pretence that Dr. Webster 
sought to induce her to make any representations upon the 
subject. He did not persuade her, or attempt to persuade her ; 
but he simply asked for personal information ; and having ob- 
tained that, howsoever he understood it, he did not ask her to 
make false representations. I shall leave that, with an assur- 
ance that it cannot make an unfavorable effect upon the in- 
terests of my client, upon the present trial. 

There are two matters testified of by Mr. Littlefield, which 
would better be disposed of with this class of miscellaneous 
testimony. I refer to the blood, testified to by Mr. Littlefield, 
and to the inquiry of Dr. Webster relative to the dissecting- 
vault. 

In the first place, with respect to the blood, Dr. Webster was 
entirely open in his communication with Mr. Littlefield upon 
the subject, asking him to go to the hospital, and saying that 
he wanted it for his own lecture. There is no evidence as to 
the use intended to be made on that occasion. Professor Hors- 
ford has said that it is not unusual to use blood, in the course 
of chemical lectures. If the subject was proper, it might be 
used to advantage. There is a presumption of law in reference 
to this, as to all parties — that the innocence is presumed un- 
less the contrary is shown. And unless it can be shown that 
there was an inappropriateness of the use of blood in that lec- 
ture, it is nothing. He probably wanted it to show to the class, 
as teachers of chemistry sometimes do. 

Then, as to the dissecting-room vault. Dr. Webster inquires 
whether it was mended ; adding that there was some talk about 
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having it done. Littlefield said it was done. * 4 Well/’ says 
Webster, it is tight, now; does it generate gas?” No; the 
Doctor did not ask the question; but lie obtained information 
so that he might infer it. Said he, “Did you ever trv a light *" 
“Yes,” says Littlefield; ‘‘Dr. Ainsworth asked me to put a 
light down, and I put one down, and it went out. Dr. Ains- 
worth could not get the article* he was in search of." Dr. Web- 
ster says, “I want to get some gas," as soon as Mr. Littlefield 
told him that the light went out. ‘ ‘ Can you, sir ? ' * says Little- 
field. Yes, I can, was the reply; ‘‘and I will do it at all- 
other time;” and there the conversation ended. 

It is a fact that Dr. Webster made this inquiry for an inno- 
cent object ; and it is made ust* of, on this trial, against him. 
The truth is, if he contemplated this murder at all, it was so 
complete a place, and In* was so assured of its safety, that you 
would, certainly, if Dr. Webster had done it, have discovered 
the body there, instead of anywhere else. 1 submit to you, 
that the evidence is insufficient to prove that for which the 
government present it. 

I am sorry to delay you so long about these subjects. They 
are a part of that immense mass of evidence which is thrown 
into the scale against the life of the prisoner at the bar. I do 
not believe that, in the final adjudication of this case, you 
will feel at liberty to regard them at all : and I pray you, that 
unless they are clearly proved, and unless you arc satisfied, he- 
yond all doubt, that they have to do with the case, that they 
will be removed from it. 

I come now to the evidence bearing directly on Professor 
Webster, viz., to the first proposition, that Dr. Parkman never 
left the building, and that the remains were those of Dr. 
Parkman, slain by Dr. Webster. Dr. Webster s proposition 
is, that Dr. Parkman was there at half past one o clock not 
after; not at ten minutes of two, but at half past one; and how 
the remains came there, he is sure he don’t know. 

And now I have to ask you to consider that tin* government 
theory is altogether incorrect ; and that there is strong reason 
to believe that these premises were invaded by an unknown 
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form. I have called, gentlemen, your attention carefully, I 
hope, candidly, to the evidence which the defendant has been 
able to produce here, tending to establish the fact of the alibi 
of Dr. Parkman. That alibi, according to the evidence on the 
defence, commenced at twenty minutes after two o’clock, when 
he was first seen, in Causeway street by Mr. Thompson. 

I mean now, gentlemen, by the most precise and careful 
analysis of the evidence in this case that I am able to make, to 
satisfy your minds, not only that we, on the part of the de- 
fence, have proved the alibi , — that is, the separation of Dr. 
Webster and Dr. Parkman, — but that the government have 
fully, and clearly, and unequivocally established it. I mean, 
gentlemen, that this evidence, when all considered, — all that 
they have put in, connected with all the facts in the case, — 
will fairly warrant the conclusion, that, at the times when the 
government witnesses say they saw Dr. Parkman, it was after 
he had been in and finished his interview with Dr. Webster, 
and had gone away. 

This, gentlemen, you perceive, is a matter of the greatest 
importance, because, if it be true, has the strongest possible 
tendency to show, that although appearances may be now so 
much against Dr. Webster, and although this testimony 
presses so that at times it might seem impossible to escape, — I 
say, if this be so, it has the strongest possible tendency to ex- 
culpate Dr. Webster, and fix the crime somewhere else; not 
that Dr. Webster can explain it, but it shows that there is a 
theory and a hypothesis which the government’s testimony 
does not overcome or reach. 

Remember that rule which governs circumstantial evidence, 
which was so admirably explained to you by my associate, 
that the government are to prove, first, the facts, as the basis 
of the conclusion ; secondly, that the facts shall tend to estab- 
lish, and actually prove, the proposition which the govern- 
ment assert; and, thirdly, that they shall exclude, to a moral 
certainty, every other reasonable hypothesis. 

Now, gentlemen, if the government testimony goes only to 
show that their testimony will support their theory, but falls 
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short of excluding any other reasonable hypothesis, and ex- 
cluding it to a moral certainty, then, howsoever strong suspi- 
cion, or probabilities, or bias of mind, mnv be, yet the fact as- 
serted by the government cannot be said to bo proved bevond 
reasonable doubt. 

Let me -call your attention to this question of time ; it be- 
comes of the utmost consequence. Recollect that the assertion 
of Dr. Webster is, that the time was one and u half o’clock,— 
not more than that. Was that the time? 

The government witnesses, Mrs. Martha Moore, her son 
George, Dwight Prouty, Jr., and the Messrs. Fuller, clearly 
establish that the time Dr. Parkman was seen going down 
Fruit street into North Grove street could not have been carl- 
ier than ten minutes before two o'clock. Dr. Webster says 
that is twenty minutes after lie was at the Medical College. 
Where was Dr. Parkman during that twenty minutes? Had 
not he got there, and gone away ? 

I will endeavor to satisfy you that lie went there, and fin- 
ished his business, and had gone. At half past one. Dr. Web- 
ster says he was there. What did Littlefield tell you that he 
testified on this subject, on a former occasion? lie fixes it 
now, approaching two o'clock. lie does not fix it entirely; he 
leaves it something loose. But lie tells you that on a former 
occasion he thought and testified that it was earlier. Mr. Lit* 
tlefied fixes it indefinitely. What lie said upon a former occa- 
sion has no bearing. Dr. Webster fixes it at half past one 
o’clock. What was the hour of the appointment ? Here we 
are not left to the statements of Dr. Webster, but we have 
testimony from a witness on the part of the government, and 
from a person who knows something in relation to it.. I refer 
to the testimony of the servant of Dr. Parkman, Patrick Mc- 
Gowan. He did not hear all the conversation, but lie did hear 
enough to know when was the hour of the appointment: and 
the hour of appointment was half past one o clock. Then we 
have these two important facts, to aid the assertion that Dr. 
Webster first asserts, that it was half past one o’clock. 

There was an appointment, and the hour of half past one 
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o’clock was mentioned. This appointment, I think fairly to 
be inferred from the testimony of Patrick McGowan, was at 
half past one o’clock. It is likely that, according to that ap- 
pointment, Dr. Parkman was there at that time, because, ac- 
cording to the testimony of his friends, he was the most 
punctual of men. If he made an appointment, he kept it; and 
exactly, and especially, and strongly, in this particular case. 
He was pursuing Dr. Webster earnestly and closely. 

If Dr. Webster appointed to meet Dr. Parkman at half past 
one o’clock, upon this business, do you believe that the most 
punctual of men would have given to him the opportunity of 
an apology — “You were not here at the time”? And there- 
fore I say, upon the proof of Dr. Webster’s own assertion in 
the case — on the testimony that comes from Patrick McGowan, 
and the probability arising from Dr. Parkman ’s habits of 
punctuality — it is extremely probable that the statement of 
Dr. Webster is true. 

But now I come to the testimony of Dr. Bosworth, and to 
compare that with Littlefield ’s, who says that he saw Dr. Park- 
man coming towards the college on Friday noon, November 
23d, and that the door was wide open. The door being wide 
open, and Dr. Parkman coming toward the college, he went 
into the adjoining room, and saw no more. There was an- 
other man there when Dr. Parkman passed. Littlefield was 
standing there looking out, and immediately after saw Dr. 
Parkman go up to the door, as he passed by. Dr. Parkman 
went up on the steps. Now, Littlefield did not see Bosworth. 
Littlefield has not given any account of seeing any man at that 
time. 

One thing more, which shows that there were two times 
when Dr. Parkman came there. When Dr. Parkman was com- 
ing up from Grove street to the college, the door of that col- 
lege, according to the testimony of Littlefield, was wide open. 
When Bosworth came there, and crossed the top of the steps 
in front, the door stood ajar — that is, partly open. 

Now, the testimony of Bosworth, in connection with the 
statement of Dr. Webster, the time appointed as attested by 
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McGowan, and the punctuality of Dr. Parkman to meet all 
appointments— I put it to you, if it is not the most probable 
thing in the world, that Dr. Parkman was at that place at half 
past one o’clock, and then went away. Fifteen minutes after, 
he was in another place, according to tin* testimony of Mrs. 
Hatch, who testifies that at fifteen minutes before two o'clock 
she saw him going up Cambridge street. 1 put it to you whether 
this is not clearly evinced by all the testimony : that the ap- 
pointment was made at half past one o clock; that the most 
punctual of men kept it ; that the interview was, as Dr. Web- 
ster says, very short; that he left the college; and then, for 
some purpose or other, came back again, but shortly after was 
seen by Mr. Thompson, in Causeway street. 1 do not see. gen- 
tlemen of the jury, how this conclusion is capable of being 
avoided. The appointment was at half past one o'clock. Dr. 
Parkman was the most punctual of men. Dr. Webster had no 
earthly reason to state a false time. If he were guilty, and 
made a disclosure, he would disclose the true time. Dr. Bos- 
worth saw Dr. Parkman when Littlefield does not speak of see- 
ing anybody, and when the door was in a different situation 
from what it was when Dr. Parkman was there the second t ime. 
I put it to you, when we are in a case surrounded by nothing 
but probabilities — perhaps hurrying this prisoner to tin* last 
hour of life — w r hether a deduction cannot be drawn, which will 
satisfy the mind of any rational man, that Dr. Parkman had 
finished his business, and that this proof of the government 
shows that he came there again. 

Let me ask your consideration to one thing more. Dr. Park- 
man stepped into Holland’s store, and talked about butter and 
sugar. Only consider that he had not been to the college. He 
had made an appointment to be paid by Dr. Webster, after 
pursuing him in all directions — going to Pettce and to the 
toll-man — going to Cambridge — watching the highways and 
byways; and then he goes down to meet his appointment : and 
do yon think he would stop in to Mr. Holland s to spend a 
quarter of an hour about buying butter and sugar? 

Take another hypothesis. He had seen Dr. Webster, t onics 
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away, and goes to Holland’s store. Holland says it was about 
half past one o’clock. Mr. Moore says it was a little later. He 
steps into Cambridge street just in time to be seen by Mrs. 
Hatch. And then you will find that afterwards he was upon 
the college steps, for some purpose or other. 

Here are these facts. I cannot explain them ; there is mys- 
tery everywhere. If it cannot be explained, give to the de- 
fendant the advantage of all probabilities and arguments in 
his favor. Do not let your decision be more fatal than the 
events of that day. 

If, then, gentlemen of the jury, there be a strong probability 
that Dr. Parkman has been murdered, I cannot conceive any- 
thing stronger than this position I have taken. The testimony 
of Bosworth strikes my mind with vast force. Not seen by 
Littlefield ! The door partly open, and not as Littlefield testi- 
fies it was when he was there at ten minutes before two o’clock ! 

Now, gentlemen, let me go one step further. I have said 
to you, in an earlier stage of the case, that it was not un- 
charitable, nor unjust, nor unreasonable, to suppose that, in 
this state of excitement, he might have been touched by those 
causes which occasionally touch and overcome human infirm- 
ity ; and that if his friends believed that he might have been 
overcome by aberration of mind, this may account for his ir- 
regularity of movement — for his failure to return home — his 
conduct, in one instance, at least, peculiar. 

Now let us trace that night down, and see whether the gov- 
ernment testimony excludes all reasonable theory. If Dr. 
Parkman was out, you see the foundation for a reasonable 
theory exists. If his dead remains were found, Dr. Webster 
had nothing to do with them. That night, at half past ten 
o’clock, he was at home, or at Mr. Treadwell’s ; found at home 
at half past twelve or one o’clock, and at home in the morning. 
A medical student has testified that he saw Dr. Webster Fri- 
day evening at six o’clock. I leave it to you to say whether he 
is not mistaken. Mr. Kidder saw him at five o’clock, buying 
cologne. The young ladies say that he was with them at tea, 
and spent the evening with them. That night, when I have 
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shown you that Dr. Parkman might have been brought into the 
college, Mr. Littlefield was careful to fasten up that building, 
bolt the dissecting-room door on the inside, and leave it bolted. 
The next morning — Dr. Webster at home during that night, 
and all night— that dissecting-room door, which was bolted on 
the inside, was found unbolted. Somebody had been there. 
Who was it? I don t know. Somebody had been there. In- 
explicable, mysterious, but important, most important, for 
your consideration ! Somebody had been there. Monday and 
Tuesday, these rooms of Dr. Webster were passed through, at 
least, if not searched. Nothing then was found. Wednesday 
after, he returned home at eleven o'clock. Dr. Webster was in 
Cambridge, and remained there till evening — till he went to 
pass the evening with his friend Cunningham; spent Thanks- 
giving at home, and came into Boston Friday morning. 

In the meantime, had anything else transpired? During 
this period of time, Dr. Webster’s rooms were accessible, be- 
cause Littlefield got in, though not through the door. But he 
who unbolted the door on Friday night eould have got in the 
same way as Littlefield did. But. during that time, a change 
of some significance had taken place. 

Kingsley made an examination with Littlefield — slight, it 
may be, but still some little examination. And, among other 
things that he saw, was this tea-chest, at that time filled with 
tan, and partially covered with papers containing minerals, 
or with minerals in papers. Partially covered ! Not entirely ! 
Only covered in such a way that he could see the tan just us 
well as he could see the minerals ! 

Between that Friday and Tuesday there was a change in 
that particular. The chest then was only partially covered 
up with minerals. A change had taken place, and, in the 
meantime, this building was accessible. It had been entered 
in a mysterious way on the very Friday on which Dr. Park- 
man disappeared. A change took place, and, accompanying 
that change, there are these two very remarkable circum- 
stances. In this tea-chest, what else was found? In it that 
knife, as clean as when taken from the merchant, with no spot 
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upon it, was placed. Wherefore so? Dr. Webster had made 
no concealment of it. Wherefore conceal? The silver wea- 
pon was exposed. Why hide this, a clean knife, by the side 
of that tan? If Webster had done so, why? If another man 
had done so, he had a motive ; that was to bring in direct con- 
nection Dr. Webster and these remains. And therefore his 
knife may have been placed there. 

Another circumstance ! Why was that twine put upon the 
bone of that thigh ? Can you conceive the reason ? Assume 
that Dr. Webster did it. Wherefore did he put the twine upon 
the bone ? He did not put any twine upon the remains which 
were cast into the vault ! He did not tie it round the thorax, 
for the purpose of pressing it together. But it was tied to the 
bone. Wherefore — wherefore? Dr. Webster could not have 
done it. If there was a mysterious being there, who changed 
things while he was gone, who did all the business, — then, 
gentlemen of the jury, you can see a reason why that twine 
was there. It was to bring, if the matter were ever discov- 
ered, that portion of the body into immediate connection with 
somebody. 

Now, gentlemen of the jury, these remains were not found, 
any of them, on Monday or Tuesday. On Tuesday, remember, 
the testimony of Mr. Kingsley was, that he saw a fire burning 
in this furnace — a bright fire burning there. But there is no 
pretence, I think, that, then the head, or the arms, or the limbs, 
of any human being, were in that furnace. There is no such 
pretence as that. If there was a bright fire burning, it was 
seen; and if human flesh or bones were burning, they would 
have been noticed. 

On Wednesday, it was said that there was a great fire burn- 
ing in the furnace. But Littlefield saw none. Yet he did see 
Webster carrying the materials. For what purpose, we do not 
know. But this we do know, — watched or not watched, Dr. 
Webster left early on that day, and did not return till Friday 
morning. In the meantime, the room was open to whomso- 
ever might go there. And if there was a person who disposed 
of some of these remains by putting them under the privy, 
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finding the fire left by Prof. Webster in the morning, might 
he not have conceived the idea of burning a portion of the 
remains there, and so the whole be accomplished V 

Now I have said that these were mysterious circumstances. 
Probably Dr. Parkman wandered around the city, and finally 
went, in the evening, to the college. Hut there* is a mystery 
beyond. 

There is one mystery concerning what is found. The remains 
found are those alone of the naked dead body of a human 
being. Where are the remnants or the traces of the garments: 
In this furnace, mark, so accurate and so exact was the exam- 
ination of the chemists, that they were enabled to detect a 
quantity of tea-chest lead. It is in the report which lias been 
read to you. So exact and minute was one examination as 
that. Where is anything, or the remains of anything, but the 
naked dead body of a human being * And yet, gentlemen, it 
is certain that Dr. Parkman wore garments from head t*> foot, 
and had a coat, and under-clothes, and boots. And there un- 
doubtedly was, as there is about all of us, something of an in- 
combustible character — the buckles of our suspenders, some- 
times the buttons on our coats, and the nails in our shoes. 
Somewhere or other, have not remnants, or specimens of the 
remains of these, been found ? 

Now, I put it to you, if when in that college you find noth- 
ing but the remnants of a naked human being, — if you know 
that Dr. Parkman had garments upon* his person, if you find 
that there is a probability that he may have been, in aberra- 
tion of mind, wandering in different places — 1 submit to you 
if it is an extravagant, visionary theory, that he was stripped 
elsewhere, that his garments never were in that college; that 
lie was taken in there a naked body, and treated as he was 
treated till danger was thought to come, and then his body was 
disposed of. You are the judges; but upon these facts, these 
probabilities, these circumstances, you must pass. They can 
not be disguised ; they cannot be discarded. And if they make 
doubts for the government’s case, if they leave you, with all 
their accumulation of proofs, in a state that you cannot say, 
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with positive assurance, I am convinced, beyond reasonable 
doubt, that every other reasonable theory is, to a moral cer- 
tainty, excluded, — then our innocence may not be manifest, 
but our salvation from conviction is, under the laws of the 
land, made certain to us. 

I wish, for a few moments, gentlemen of the jury, to ask 
your attention to the consideration of some of the testimony 
of the government, which has been thought to be, and per- 
haps rightly thought to be, of a very conclusive, at any rate, 
of a very material character. I refer to the testimony of Mr. 
Littlefield. I regret, gentlemen, that my duty compels me to 
allude to the testimony of that witness. I regret that I am 
obliged to do so, because I am confident whatever is said about 
this has a tendency to point a suspicion toward him as the 
perpetrator of this crime. Now, gentlemen of the jury, you 
must not misunderstand me. I will not take upon myself the 
fearful responsibility, in defending one man, to charge an- 
other with the same crime. Par be it from me to say that I 
will charge Ephraim Littlefield with this crime! Par be it, 
whatever may be the tendency of my comments, if the effect 
should be to fix it upon him — far be it from my intention to 
connect him with this crime ! But, gentlemen of the jury, it 
is my duty to examine, and it is your duty to weigh, the tes- 
timony of this witness ; and if there be anything which tends 
to affect the testimony of that witness, you must give 
it weight, whatever the consequences may be. So I must dis- 
cuss it. 1 

Gentlemen, I shall discuss this subject in the fearless dis- 
charge of duty, leaving consequences to direct themselves, but 
without making the slightest imputation upon Mr. Littlefield 
as the murderer. You are to consider, gentlemen, the testi- 
mony of this witness. It is important, because it has a ten- 
dency, I admit, to exclude the theory which I insisted upon in 
behalf of the defendant. It has a tendency to show the more 
direct agency of Dr. Webster with the various facts and cir- 


1 See post, p. 428. 
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cu instances connected with these remains, and therefore to 
endanger my client’s life. 

Then let us see if there are circumstances which should 


abate our trust in that testimony. If there are, we must give 
them weight. We will not charge crime on others, but we will 
save those who are charged with crime from an erroneous con- 
viction, You are to weigh the testimony of Mr. Littlefield. 
He is, to some slight extent, corroborated by the testimony of 
others; by Sawin, the express man. from Cambridge, who says 
that he brought things from there, and left them in the entry, 
as he never did before. I suppose that he had never brought 
such things before. He says the Doctor told him. — not that 
the room was locked, and that he would not find the keys, — 
but to leave them in the entry. Hut he went there, and con- 
cluded that he would take the key from the kitchen, and 
stepped in to get it ; but it was gone. 

First, Dr. Webster did not say the room was locked. Sec- 
ondly, consider that he said nothing on the subject of the 
keys. Third, Mr. Littlefield had said that he had continued 
to go to this door, that he had tried it. and found il bolted on 
the inside; from which I think it not improbable that the key 
was in the possession of Mr. Littlefield himself, lie retaining 
the key, not for the purpose of deception, but in the natural 
course* of things. And 1 think, so far as that the doors were 
locked, Mr. Littlefield is confirmed. To about the same ex- 
tent, Mr. Littlefield is confirmed by Ihe testimony of Mrs. 
Littlefield. It is not very material. She had been asked to 
do something, and after a time was unable to do it, without 


explanation from Dr. Webster. 

But Mr. Littlefield says much more. And it is no., af e 
all. so much the effect of the testimony of l.ittlehehl. in fillet- 
ing this door or that door fastened, which exerted on "iflnenee 
but the tenor of his testimony, that l>r. Webster rut, rely 

changed the character of his conduct tin, y -H«nm»i the 

mode in which he took earn of his room and «.«• 

manifest appearance, by changed conduct, hat 

wrong. -When this is the purport of a witness teotimony. it 
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becomes of the highest moment to understand how full is the 
credit to be given him — if he is to be fully credited. If he is 
not, then human liberty and human life cannot rest upon any 
deductions to be drawn from such proof. 

We do not attempt to impeach the testimony of Littlefield 
as to general character. We do not rely upon discrepancies 
and contradictions. Some mistakes he has made ; some errors 
he has fallen into as to time; some difference, upon a close 
analysis, I think, would be found in his testimony, relative to 
results, and the testimony of others. But upon these matters, 
gentlemen of the jury, I am not disposed to dwell ; though I 
must say that we should be careful, extremely careful, where 
life is in peril, not to place too much dependence upon a wit- 
ness who, in giving part of his testimony, has fallen into error. 
A wide berth must not be given to witnesses upon whose tes- 
timony depends the fragile thread of human life. 

Yet, it is not upon the ground that he mistook the time of 
the interview that I should ask a jury, even in such a case, to 
question his testimony; but the material part of it is upon 
the character and conduct of the party charged with the of- 
fense. And it is my duty to call your attention to this in- 
trinsic, internal evidence, and to ask you whether there be not 
something from which a disposition to give credit and reliabil- 
ity starts back. 

Gentlemen, consider this testimony. Consider the accounts 
which he gives of himself in reference to Dr. Webster and these 
remains; that is the material amount of his testimony. It 
spreads over a vast surface. He occupied the time of some 
three or four of the longest of the government’s witnesses. 
But, after all, it narrows down in importance to a few matters, 
and the credibility which is to be given to it depends upon a 
few circumstances. 

Gentlemen, in considering this testimony, let us take a point 
from which w§ may make our observations. That point is 
Sunday night, when he had his conversation with Dr. Webster, 
who then inquired of him when he saw Dr. Parkman last. He 
replied, on Friday ; which, in passing, gentlemen, you may re- 




PROFESSOR JOIIX W . WEBSTER 


295 


collect is quite different from what he said to Trenholm, on 
Saturday that he had not seen Dr. Parkman for three or four 
days. Dr. Webster told Littlefield that at the hour of one and 
a half o clock, Dr. Parkman came, ami lie paid him $ 4811 . And 
then, by the narrative of Dr. Webster, and his manner, “it 
came, says Littlefield, “into my mind, that Dr. Webster was 
guilty of this awful crime of murder. l*p to that moment, 
between Littlefield and Webster there had been as kindly a 
relation as there is between you, gentlemen, from your long 
acquaintance upon this panel : — the professor occupying a 
chair in that college ; Littlefield holding a place in part under 
Dr. Webster, and Dr. Webster a man of fair character and 
reputation in the world. Yet. this brief conversation, as Lit- 
tlefield said, forced upon his mind the clear, settled, firm con- 
viction, that Dr. Webster, the man whom lie was talking with, 
was a murderer. He had a sharper vision than the police 
officer, Fuller, who visited Dr. Webster, and had more conver- 
sation with him that evening. 

So clear and certain was Littlefield, that he went to his wife, 
his bosom companion, unfolded to her his convictions; and she 
replied to him, “For mercy's sake, don't say or think of such 
a thing as that !” 

Now, gentlemen, is not that somewhat remarkable, that this 
strong, mighty, overwhelming conviction — that this should 
have come into the mind of Littlefield, at that time, from that 
conversation — not from what had transpired elsewhere, but 
from that conversation — not from what had transpired, but 
from that conversation ? Now we hn\e this point of observa- 
tion: This witness says that at this period of time his suspi- 
cions were strong and overwhelming — thorough, certain, com- 
plete, and undoubted. Now mark his conduct before and after 
that time, and see whether it squares with the statement that, 
he makes, that his conviction was so strong upon his mind 
that it was only under the exhortations of his wife that he was 
silent for a moment. 

Before that Sunday, on Friday, again and again during the 
afternoon, he visited all the doors in order to enter and make: 
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fires. He went to the party ; he came home late ; he went to 
all the doors at that time of night — and what for? Surely, 
not to make fires at that time, when the next day was not 
lecture-day! He testifies that he went to the party, and 
came home in his party dress; that he went to these rooms, 
and examined them all. 

In a man who had no suspicions, this vigilance was remark- 
able. You are called upon to note extraordinary circumstances 
in the prisoner ; note them in the witness who testifies against 
him. Saturday he watched; Sunday he tried the doors of 
Webster. Why? Surely not to make the fires on Sunday, 
in the morning! Remember, no suspicions were then excited. 
Wherefore all this action before the suspicion? Now go to 
the day after. You see the vigilance before his suspicions 
were excited: see how it was after. On Monday morning — 
the very next morning after this deep and awful conviction 
came upon his mind — when he came to the overwhelming con- 
clusion that the professor, his friend, the teacher, had been 
guilty of the most awful crime that had been committed in the 
community, — he goes into that room ; he passes through that 
laboratory alone, that day, twice — three times, I believe, and 
once with the police! Yes, three times! He was there four 
times; three times alone, and with an opportunity to search 
just as much as he pleased ! In the morning, Dr. Samuel 
Parkman first came there. Mr. Littlefield was not found by 
Dr. Samuel Parkman, who found, on the contrary, Mrs. Little- 
field, and she showed him up to Dr. Webster’s room, through 
the lower laboratory, and through the door of the laboratory 
stairs. Littlefield afterwards came in, ascertained that Dr. 
Samuel Parkman had gone up, went to the door by the labor- 
atory stairs, and entered that laboratory. That is the first 
time that he enters that laboratory after the suspicion had 
come into his mind that Dr. Webster had committed this awful 
crime ! Would not his eye naturally have fallen on every ob- 
ject that could have attracted attention? Would his vision 
have been closed to anything which would startle a man who 
was put upon his guard by the most grievous and horrible 
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suspicions? And yet, he passed through that laboratory to 
the upper room, heard a part of the conversation, and turned 
and went back! Opportunity ample! Dr. Webster he knew 
to be engaged. His own suspicions most strongly excited! 
Then he knew how those rooms had been watched and guarded, 
if he had been as vigilant as he says, — and yet, he makes no 
observations ! 

Afterwards, Mr. Blake comes there. lie goes, to gain ad- 
mission for Mr. Blake, through this same laboratory; and, 
finding the door open, goes through it, and makes no observa- 
tion whatever ! Then, again, gentlemen, that same day, Kings- 
ley, the agent, and Mr. Starkweather, the policeman, go there 
to gain admission, in order to search in this college. 51 r. 
Littlefield tells you that, many hours before they came there 
to make search, he had his mind impressed with an ineradi- 
cable conviction that Dr. Webster was guilty of this murder. 
If that was his conviction, if the police came there, armed with 
the power of the law, to investigate with regard to this mat- 
ter, I ask you how a man with such suspicions would have con- 
ducted? Would he not have searched ? Would In* not have 
watched? Would anything that came within the range of 
human observation have been overlooked ? Would he not have 
turned the suspicion of the police to everything? And yet, he 
says that he passed through that building in the most formal 
and imperfect manner, without a search at all. 

Follow this subject up. Before this time, he was watching, 
and watching, and watching, these rooms. When his suspi- 
cions were grievously excited, when his convictions were most 
firm, he made no search at all ! 

Tuesday came around. Tin 1 police came again. The con- 
victions had not been eradicated from the mind of Littlefield 
at all. He goes with the police. Mr. Clapp says. “We do not 
suspect you at all. We are ordered to search this part of the 
city. The neighbors will object to our searching their houses, 
until after we have searched here.” Mr. Littlefield says, that 
he believed Dr. Webster was a murderer ; but he would not 
give a hint to that officer that it was worth while to be a little 
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more vigilant! And when he had got into the laboratory, and 
that inquiry was made about the privy, and Webster diverted 
attention from it, then Littlefield did not even say that it was 
necessary to be more exact ! Nay, he was the least observant 
of all. Mr. Kingsley tells you that he made the discovery of 
the spots of nitrate of copper ; and yet they escaped the atten- 
tion of Littlefield ! 

In the nature of things, can it be that this suspicion should 
have existed, which would make everything deserving of ob- 
servation, and yet, that Mr. Littlefield did not draw the atten- 
tion of anybody to the spots, so plain upon every step, or even 
notice them himself? I say, the want of vigilance creates a 
suspicion and distrust in his integrity, which appeals to a jury 
for a careful estimate of his testimony. 

Again, that same day, in the afternoon, that friendly in- 
tercourse took place. When Dr. Webster rang the bell, and 
Littlefield went to answer it, he gave him a turkey, and Little- 
field thanked him. I must confess that I can hardly conceive 
how he could have taken that order from Dr. Webster, fur- 
nishing his Thanksgiving dinner — that food over which he 
was to be grateful to Providence for all the past favors he had 
received — and was taking it, as he believed, from the red 
right hand of a bloody murderer ! He took it, thanked him, 
and they passed down together, towards Cambridge street, in 
friendly conversation; and when Dr. Webster asked him 
where he was going, he said, “To the Lodge.” “Then,” said 
Dr. Webster, “you are a Freemason, are you?” “Why a 
part of one, they call me.” And there the conversation end- 
ed, friendly and kind. He had just received from Dr. Web- 
ster this present, and was harboring in his heart this suspicion 
that Dr. Webster was a murderer ! 

I do not speak without proof ; for Mr. Littlefield tells you 
that that same night, when he came from the Lodge, he 
stopped at Dr. Hanaford’s, and there spent an hour, during 
which he breathed out to him his suspicions against his friend, 
Dr. Webster. Can it be so? Can his conduct be explained 
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consistently with the idea that his testimony is to be taken os 
solid, substantial truth f 

Go to the next day. The next day, in the morning, he 
watches. All the discovery is, that fire is made in the furnace. 
He goes awa^. In the afternoon, lie returns. lie discovers, in 
a strange way, the fire in the furnace. In passing through that 
dissecting-room entry, he says that the heat was so great he 
felt it upon his face. That is a great heat to arise from that 
furnace. You have been there, and have seen it; and 1 think 
it deserves the careful consideration of gentlemen, whether he 
could have discovered it. lie felt it hot, and thought the 
building was on fire. Because the brick was hot, lie thought 
the building was on fire! ! lie attempted to enter into those 
rooms. He went to this small furnace. The fire was sub- 
stantially down. IIow can this be ? How the wall, on the out- 
side, could give out so much heat as to make a person think 
the building was on fire, after the assay furnace had been sub- 
stantially extinguished, is beyond my belief. 1 submit whether 
it is not beyond yours. 

Then go one step further. Mr. Littlefield saw there was a 
strong fire here. He has this building to himself. 11 is sus- 
picions are vehement. He goes to the hogshead, to see if lie 
can find the body of Dr. Parkman ; but, was so observant of 
Dr. Webster’s directions to him of his little affairs in that 
laboratory, that, — though he believed him to be a murderer, 
though this fire is strange beyond all things, and he was mak- 
ing it when Littlefield w as watching him, — yet, even he w ill not 
take off a crucible, and did not do it! He left, without making 
any more of an examination about the body, except in the 
hogshead. I believe lie discovered the acid at that time. But 
he did not go to the privy; and he made no effort to get in 
there, though he thought Dr. Webster had diverted the police 
from that place ! 

Thursday, he told his hired man. Then his conduct changes. 
He is gradually unfolding his suspicions. An axe is sent for 
to Harlow’s and then he takes a hatchet and chisel, to see it 
he can find the remains of Dr. Parkman. Why should he go 
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there ? It was the privy that Dr. Webster had excluded him 
from. Why not contrive some way or other to open the door, 
and get in there; perhaps all this pains-taking of getting in 
would have been needless. Why not go above? and, if the 
body was not found above, why not drop a light down the 
vault? — -it would have shown everything. But no! this pro- 
cess was too simple. He goes below, to dig through the wall. 
But he works imperfectly ; he does not accomplish it. Having 
got the axe from Harlow’s, he went to work with the hatchet, 
but it does not work effectually. And yet, gentlemen of the 
jury, is it not a matter of some surprise — is it not a matter 
that requires some more explanation than a mere passing 
word — how it was that Mr. Littlefield had then made up his 
mind to undermine that college ? 

I believe the last reward for the body was published coinci- 
dent with Mr. Littlefield’s exertions to break through that 
wall. Though he disclaims all intention of claiming it, yet I 
can see no earthly reason why he should not claim it; for the 
parties are able, and he has been the object of some obloquy. 
His exertions were coincident with the last reward, which he 
now disclaims. He went to work with this mighty conviction, 
and yet he left that work unfinished and incomplete ! Was it 
the conviction that he was upon the very track of the mur- 
derer, and that he should find, decaying there, the body of 
Dr. Parkman, which could, the next day, be carried off to some 
other place — and yet he delayed for want of tools ! He went 
to the party, and danced eighteen out of twenty times, with 
the conviction that a dead man ’s bones were almost under his 
apartments at home, laid there by the hand of the wickedest 
criminal that has lived since Cain ! 

On Friday, he does not rise very early, or go to his work 
very early. And, what is very remarkable, at 9 o’clock, while 
he is at breakfast. Dr. Webster comes in, and speaks to him, 
in the same calm, easy manner in which he has spoken to 
others about Dr. Parkman; inquires after the news; and he 
then tells him what, but a short time before, he had been told 
by some one in Dr. Henchman ’s shop — the story that he had 
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heard of mesmerism, the cab, and the blood. I believe Hcnch- 
man has been upon the stand, and might have been asked 
whether Dr. Webster made that statement without authority; 
but he was not asked. Littlefield says, that there are so many 
stories flying abroad, that he does not know what to think. 
And this was the conversation that took place when half the 
college wall was undermined, and when Littlefield was medi- 
tating the completion of it! In the course of that day. what 
strikes me as most remarkable is, that Mr. Littlefield, in all the 
long testimony which he gave, never once, from that moment 
Dr. Webster conversed with him in his kitchen, looked for, or 
sought to ascertain, where Dr. Webster was. I have looked at 
my minutes, and I cannot find that, from after the time on 
Friday when this easy conversation took place with him, that 
Mr. Littlefield even went to the laboratory door, or to the lec- 
ture-room, or anywhere else, to see if Dr. Webster was in the 
room. And, for aught I can see, he told his wife to watch 
whether Dr. Webster was coming, before having taken the 
precaution to ascertain whether l)r. Webster was in his lab- 
oratory. Now, this is Friday afternoon. Mr. Littlefield goes 
to work again. He goes then to the Messrs. Fuller — and. gen- 
tlemen, bear in mind the reason which Mr. Littlefield has given 
for this work, rather than that of finding the body of Dr. 
Parkman. He says, he could not go up town, without being 
told that the body was under the Medical College, lie says lie 
went to work there, to satisfy his own mind and that of the 
public; and yet, he had thought Dr. Webster guilty, and had 
not failed to mention it on fitting occasions— first, to his wife, 
then to Dr. Hanaford, to his neighbor, and to Trenholm, and, 
on Friday, to Drs. Bigelow and Jackson — the latter of whom 
said to him, “Do it before you sleep.” He borrowed, as 1 wns 
saying, tools of the Fullers. He was engaged in a work as 
serious as you are at this moment : he ivas to find the body of 
a most respected citizen, who had been murdered : lie was, by 
that finding, to charge another respected citizen with the crime 
of murder, which would consign him to an ignominous grave— 
and yet, mark hislanguage! He joked with the Fullers about it! 
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And, at length, Starkweather and Kingsley, and, shortly 
afterwards, Trenholm, came. He had then accomplished his 
work, and perforated that wall. All he had to do was, to ap- 
ply the force of the bar. A hole, the size of the bar, had 
actually been made. Two policemen, and the agent of Dr. 
Parkman came. Starkweather put this question to him, as he 
has testified, though Littlefield does not mention it — “Has 
every place in this building been searched?” Mr. Littlefield 
replies — “Yes, it has, except the privy of Dr. Webster.” Re- 
member, that Littlefield has said that the suspicions that the 
body was concealed there were universal in the community. 
He told Starkweather that every place, except the privy had 
been searched. “Well,” said Starkweather, “let us search 
it now.” “No,” said he to Starkweather, in substance, “wait 
till Dr. Webster has gone home; he has got the key.” I do 
not mean to say of the privy, but the keys of his establish- 
ment. “Then,” said Starkweather, “I will come to-morrow 
morning.” Why not then? Why not have had one disinter- 
ested witness, who might, at this moment, have testified about 
it ? Why did he put off Kingsley and Starkweather, when the 
hole was actually perforated? Throughout the whole, those 
men had been there with him — those men who could have been 
vouchers for his integrity. 

Mr. Littlefield talked with them about the crime of Dr. Web- 
ster. He made no secret, and had no delicacy upon the sub- 
ject. And yet, when they desired to see beneath that privy, 
and when the hole was perforated, he sends those men away. 
And then came his friend, Trenholm, and he told him. But 
he said, “Away! begone, for twenty or thirty minutes, and 
come back.” This is positively fearful. Why not now? 

He penetrated that wall, gentlemen of the jury, exactly up 
by the wall on the north side, I believe, of that building ; and 
there, almost in the very front of the hole he made, some few 
feet distant from the perpendicular line of the privy, were 
found these remains, with the water dripping on them from 
the sink. 

Gentlemen, 1 "bring to you the facts in the case. If they are 
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startling facta— if they demand explanations from Mr. Little- 
field, which cannot be given — I bring them to you only that 
you may say what ought, in justice and in truth, to be de- 
ducted from his testimony. And if the chain be impaired by 
the want of credibility of this witness — if you, in short, do not 
believe, because of these internal difficulties, these intrinsic 
corruptions, in the testimony — then, gentlemen, this mass of 
net-work, these great theories and hypotheses of the govern- 
ment, crumble away, as the cloud and the mist are dispersed 
in the beams of the rising and refreshing sun. 

Gentlemen, allow me to contrast, for a moment, with these 
considerations, affecting how far you must judge the credi- 
bility of Mr. Littlefield concerning the conduct of Dr. Webster, 
some other facts. Would Dr. Webster, gentlemen of the jury, 
do you think, have done all that has been found to be done in 
that building, if he had been the perpetrator of this crime? 
Do you think he would have multiplied proof, and made proc- 
lamations to invite suspicions upon him ? That is unnatural. 
He would not have done what he never did before. Gentle- 
men, is it likely he would have scattered these remains, in 
order that they might have been most readily found? — that he 
would have made a fire, so as necessarily to attract attention ? 
Why, you find improbabilities starting upon the testimony of 
Mr. Littlefield. You find corresponding improbabilities in the 
conduct of Dr. Webster. 

And, let me approach, gentlemen, those considerations 
which have the strongest presumptive tendency to manifest 
the innocence of Dr. Webster. First, gentlemen, where are 
the traces of crime? Where are the marks of blood in this 
laboratory? The physicians have told you the (plant it y of 
blood in the human body. Has blood been found? A half a 
dozen spots on the left side of the pantaloons, and two or three 
upon the slippers, which have been in that room for years! 
The medical gentlemen say they cannot tell how long those 
spots have been there. That is all you can find. These clothes 
have been where blood is sometimes used, as Prof . TIors ford 
testifies ; and half a dozen spots are found, and that is ail. Do 
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you think they came from Dr. Qeorge Parkmant And, ex- 
cept these traces, which might have been there before, there 
is not to be found the slightest mark of violence there. 

Now, gentlemen, there is no mark of violence — either of 
blood, of stain, or of instrument. Nothing ! The knife which 
is found is untarnished ; the Turkish knife contains no blood. 
The floor is not marked with blood. There is no indication of 
violence! and yet, it is said, that, at noon-day, two muscular 
men met — muscular and strong, though advanced in life; — 
Dr. Parkman, a vigorous man, and somewhat powerful; Dr. 
Webster, such as he was that this mortal struggle occurred ; 
that a mortal blow was given, and no blood was found, though 
the pavement was taken up, though the walls were searched, 
though the garments were ransacked, — and no blood found, 
save what has been mentioned, which might have been there 
years before! 

The overalls were carried away, Littlefield says; and yet, 
Horsford testifies he found them there, after he came. The 
policemen used them for pillows ; — I do not believe they rest- 
ed their heads on blood. Professor Horsford has examined 
them, and he finds no blood. Is it possible that this crime can 
have been committed by Dr. Webster? 

Again, if it is done, is it possible that he has done it with- 
out preparation? He is a chemist; he understands this power 
of his over the human muscle and the human bone. If he had 
meditated this murder, he would have dissolved to liquid 
every inch of Dr. Parkman ’s body and bones, in proper ves- 
sels, cut up as it was, in much less time than he had. And if 
he had contemplated this murder, would not the most effectual 
means have occurred to him ? Would a man like Dr. Webster 
have been hacking and mutilating the remains of a mangled 
victim he had murdered, when he had by his side the means 
of destroying the identity in a few brief hours; or when he 
might have taken the key from the side of the dissecting-room 
vault, cut up his body to pieces, opened the trap-door, and put 
it down where it would be unsuspected ? 

There cannot be an improbability, in my judgment, greater 
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than this supposition, that he couUl have committed the mur- 
der without destroying ail traces of the body. Jt overcomes 
theories, and hypotheses, and conclusions, and deductions, 
from these surrounding, and, as the government think, over- 
whelming masses of circumstantial evidence, — which are met 
by the fact, that there are no marks of violence, no proofs of 
crime, and a total absence of all means of destruction which 
he could have used. While, on the other hand, the imperfect, 
incomplete, insufficient effort to destroy a part of this body, 
by putting potash upon it and holding it over the fire, show- 
ing the work of an unskilful man, proves that it must have 
been an unknown, inexplicable being who did the work, which 
the government are now seeking to impose upon my unhappy 
client. 

Nay, more, gentlemen! Nay, more! These improbabilities, 
that Dr. Webster could have done this thing, grow stronger 
and stronger, the more evidence is presented for your exam- 
ination. At every turn you take, at every movement of ad- 
vancement, these improbabilities are multiplied. 

Follow Dr. Webster from that place. See him with his fam- 
ily that evening. The first part of it is spent as usual, with 
his wife and children. Then see him accompanying those chil- 
dren to a neighbor's family hearth; then going by himself to 
Professor Treadwell’s, and spending two or three hours in 
social conversation — not absent-minded, not full of fits and 
starts, not frightened at the sound la* has made, but self-pos- 
sessed, calm, social, as usual. Were ever human nerves made 
that could do this? I pray you, Mr. Foreman, I pray you 
answer me. When life is jostled even when some little event 
occurs in our daily walk, — a disappointment in our affairs, 
the treachery, it may be, of a friend, the outbreak of some 
calamity falling upon us, — our families, when we return to 
the fireside, note that something has happened. Will not the 
tender and observing wife say to her partner, What now? 

“What cloud upon your brow? 

What fever in the brain? what anguish at the heart?” 
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Do the children, loving and devoted children, watch and note 
the first variation in the parent’s smile — in the parent’s cheer- 
fulness; and can, can it be, that Dr. Webster should have com- 
mitted this daring, atrocious, unspeakably great crime, and 
have then been with his wife, and children, and friends, un- 
moved, unaffected by the issue which has been charged against 
him? To be so, he was more or less than man. But, like you 
and me, he was a man. 

I pray you, gentlemen, weigh this, weigh that, when you 
are considering these circumstances. The next day, in the 
morning, he was about to visit the family of Dr. Parkman, be- 
cause, the night before, he had seen in the public papers — 
which I might produce here, but the fact is too well known, it 
is unnecessary — he had read in them, that George Parkman 
was missed, having had an appointment with an unknown in- 
dividual ; so that Dr. Webster knew that the friends, the fam- 
ily, and the community, did not know where Dr. Parkman 
was. He had but to keep silence, if he had committed this 
crime, and he had every reason to believe that universal dark- 
ness would rest upon it; and yet, gentlemen, with that full 
knowledge, but with a conviction that the crime had nothing 
to do with him, he comes to Boston for the express purpose of 
making known that he was the man. He saw Mr. Blake first, 
and told him ; he saw Dr. Francis Parkman and his family, 
shortly afterwards, and told them: yet, gentlemen, all these 
communications are now to some extent turned against him. 

Mr. Blake has represented that Dr. Webster exhibited some- 
thing of agitation ; Dr. Francis Parkman has, on the contrary, 
represented something of over coldness. With one, whom he 
held by the hand, he seemed too warm; with the other, op- 
pressed with affliction himself, not at the moment in the best 
state of mind for observation, too cokl and formal: and both 
the warmth with one friend and the formality with the other, 
are now circumstances brought against him, under which Dr. 
Webster is in danger of suffering, unless that danger be avoid- 
ed by the calm and sober reflections of the jury. That is to 
say, they are to judge upon a new case in the affairs of men. 
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How to treat relatives, in such a ease, T think no man enn tell. 

Dr. Webster came to tell his story, ami lie told it as well as 
he could; and I submit, that no prejudice is to come to him 
now, because Mr. Illake thought him too warm, or I)r. Francis 
Parkman deemed him too cold. Go with him further, and you 
find that he called on the City Clerk, at East Cambridge, and 
found that the mortgage was not cancelled ; went to his study ; 
was found there by the police ; went home ; and was lecturing 
to his class on Tuesday, while these bleeding monuments of 
crime were just, as it were, by the side of him. Can it be so? 
From day to day, gentlemen, his avocations show him receiv- 
ing his friends, visiting his friends, occupying himself at home, 
calling at Fuller’s and writing the cheek, and speaking of Dr. 
Parkman; being at the apothecary's, where he is told this 
story of the cab; at the tinman’s, where tin* box is ordered, 
and where he speaks of the story of which he has been told 


everywhere, entirely easy and unaffected ; and all Ibis time, 
as they say, this forlorn man, if lie be the villain they say he 
is, is as calm and quiet as his brethren of the profession, and 
as clear in his mind, and regular in his actions, as the sun in 
the morning. Gentlemen, it is not possible! 

On Friday, the 30th of November, he was with his family. 
In the evening, came the officers and ministers ol the law. 
They came, indeed, without authority — perhaps without au- 
thority which could wholly vindicate them, but in tin bilhf 
that they had the right to make the arrest.— acting, doubtless, 
in perfect good faith. The ministers of the law— Clapp, 
Starkweather and Fuller— went to Dr. Webster’s house, to 
make the arrest, on the discovery of the remains m the vau t. 
Dr. Webster is found tranquil. Mr. Clapp, who knows him. 
addresses him, and tells him that further searches are to he 
made at the Medical College for Dr. Parkman, and he is re- 
qnired to aid. “Very well." raid lie. “I win W: »» 
m yon or I eonld be. “Let me step in. and P<|‘ ""..""“I 

garment.” As they were entering the carriage, in - , • 
a moment ; I have left my keys ; I will get them. No m 
ter,” says Clapp, “we can get in very well. 
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They enter the carriage. A free and easy conversation takes 
place. They speak of Dr. Parkman ; Dr. Webster speaks free- 
ly on that subject. The conversation changes. They converse 
on other topics, — the railroads, — and so pass Mrs. Bent’s. Her 
place is spoken of. They keep up a calm and quiet conversa- 
tion all the way to Boston ; and this, on a representation that 
these officers had made, that they were going to search the 
Medical College. 

Now, suppose that Dr. Webster knew that he had committed 
this crime. If he had committed it, he knew it. His rooms 
had been twice Searched. He finds three officers, come late in 
the evening, to search again, at that time of night. If he had 
been guilty, do you think, gentlemen, that his nerves would 
have upborne him then? I know not the man that has the 
power of resistance, under such circumstances. Innocence 
could have carried him through ; guilt would have prostrated 
him, because guilt would have assured him that he should be 
carried to the exposure of his guilt. And yet, he moved as 
calmly and as tranquilly as when lie gathered his family 
around his daily table. 

Allusion was made, in the conversation which we have men- 
tioned, to the discovery of part of the garments of Dr. Park- 
man. They passed the second street leading from Cambridge 
street. Dr. Webster says, “You are going wrong; you have 
passed the street to the college. ’ ’ Mr. Clapp says, * ‘ The driver 
is a green fellow, but I guess he will bring us up right at 
last.” Dr. Webster is still calm. They reach the jail. Mr. 
Clapp alights, and asks the gentlemen to descend for a mo- 
ment. They enter the jailer’s apartment. Mr. Clapp enters 
the inner apartment. They all enter; and then Dr. Webster 
looks round, in the dim darkness of the jailer’s inner room, 
and asks, “What does this mean?” Mr. Clapp replies, “It is 
no longer of any use to impose on us ; the body of Dr. Park- 
man has been found. We have been sounding round the Medi- 
cal College. We shall search no more ; and you are arrested 
as his murderer.” Dr. Webster started back, with the simple 
exclamation, “What! me?” “Yes — you!” His voice sank, 
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as his heart did. “He attempted,” said Mr. Clapp, “to artic- 
ulate. He began to speak to me something about the crime; 
and I told him not to speak to me of that. lie waited a little 
while, and asked that his friends, most respect able Mr. Dex- 
ter and Mr. Prescott, should bo sent for ; and I said. They can- 
not see you to-night. ’ ’ 

Here is the man deceived. He knew he was deceived. They 
told him one thing, and meant another. No matter that it was 
for good and honest purposes — they did deceive him. And 
when he spoke, Mr. Clapp stopped him. and said, “Don't speak 
to me of your crime.” Then said Dr. Webster. “Let my 
friends speak for me.” “No,” replied Clapp, “you cannot 
see them to-night.” And he became as a child at its mother’s 
breast — helpless! hopeless! — and he exclaimed, “My children ! 
my children ! what will they think of me?” Not, “llow shall 
I escape?” — but, “My children! my children!” 

He was left in this condition. A mittimus was pul into the 
hands of the officer; and he was alone, in faintness of body, in 
feebleness, bowed and overcome as he was by the deception 
which had been used upon him — his faculties disordered — his 
mind broken and shattered by the shock which 1 know not how 
any man could bear. He spoke to Starkweather; who re- 
sponded, “Don’t ask me ; it is improper for me to tell you ;” — 
and he sank back in his chair, scarcely able to sustain himself, 
while a few short ejaculations fell from his lips, which in- 
stantaneously were put down on paper. And the very words 
he uttered in that state — awful, overwhelming, cruel state of 
mind ! — are brought here by that officer, and detailed to you, 
to work out his conviction, closing with this most significant 
language, “No person has access, but the porter who makes 
the fires,” in answer to the question put to him. Then he ex- 
claimed, “O, I am a ruined man!”— language put into his 
heart and understanding, and almost into his lips! This 
police officer calls his attention to the man who had access to 
his room; and Dr. Webster, under this affliction, overwhelm 
ing and ruinous, was pointed to the janitor by the police 
officer, who did not tell him that he was wrong when he asked 
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him, ‘ * Who has access to your rooms ? ’ ’ And the exclamation 
follows, * ‘I am a ruined man!” As if he had said, “Here I 
am, under arrest ; they will not suffer me to speak ; they will 
not suffer me to see my friends. There is a charge upon me ; 
I know not on what it rests; I have been deceived. 0, my 
children ! my children ! — what will become of them?’ 5 

It occurs to his mind, on the question put to him by the 
police officer, “Who has access to your room?” — “I am a 
ruined man!” Is that confession, after such a conversation 
as that, and under such circumstances ? Will you say that the 
government have the right to consider such a confession pos- 
sible ? 

Go with him one step further. Mr. Parker comes to see him. 
The prisoner, careless of his position, weeps for his children. 
Mr. Parker says to him, “Another family have been in dis- 
tress for a week past ; 9 9 and silence only follows — silence, only 
with some slight exclamations from the prisoner. Yet he will- 
ingly accompanies the officer, to visit the scene of the alleged 
murder. His rooms are broken open ; and I call your atten- 
tion to one great fact. He was helpless nearly all the time, 
from the moment that this great charge was made. But from 
all the witnesses you have it in testimony, that, if he became 
calm for a moment, it was not in the inner but upper labora- 
tory, Remember, gentlemen, the occasion when he became 
calm. Remember that at that time the remains had not been 
exposed to Professor Webster. lie had not been told where 
they were, or where they were to come from. But then he was 
most composed ; — and when was that ? It was at the time, gen- 
tlemen, that they were asking him for the key of the privy. 

Professor Webster did not know that any hole was dug. If 
conscious of guilt, when they asked for the key of the place 
where he had secreted these remains, would he have been calm 
almost at that moment alone? A wrong key was tried, and 
brought back to him. He then said, “That is the key of my 
dressing-room.” There, gentlemen, was a moment of calm- 
ness. That was at the very place and time when, according to 
the theory of the government, they were to go to the identical 
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spot where Dr. Webster had deposited these remains. Yet he 
was calm, comparatively. He went below, and the fit was on 
him. And, gentlemen, from that state and condition in which 
he was, he did not recover again. lie said no more. lie was 
overcome. He was the victim of circumstances. He was un- 
manned. It would be as unjust to take the falling word from 
his lips, at that time, as it would be to go to the houses of the 
insane, and ask for the ravings of the maniac, and carry them 
to the Court-house — that the victim might be sent off to an 
ignominious execution, lie was carried to the carriage and 
fainted. Mr. Andrews said a kind word. I felt that it was 
so, when the witness was upon the stand; and I thanked the 
sheriff for having a keeper with so much feeling, lie spoke a 
kind word to this suffering prisoner, ltut he was scarcely 
conscious of it. A few broken sentences escaped him. “You 
pity me ; what for V' “ Decause of your excitement, ’ 9 was the 
reply. “Oh, that is all/’ And he subsided again, and said 
not another word. His night was cheerless — his cell solitary. 
It was but an indifferent place to a man whose mind was so 
harassed and his feelings quenched. 

The next morning he was found in this same overwhelming 
prostration. A few hours partially changed him. lie awoke 
to new life, and, with the little strength that he had, in the 
first moment of dawning reason, from this night of darkness, 
and agony, and shame, and mortification, and distress, — with 
the first dawning light of reason, lie uttered, in simple but ex- 
pressive language, the whole of his defence: — “1 do not be- 
lieve,” said he, to a man whom he was for the first time in 
sixty years to call his jailer, — “I do not t it ink that these are 
the remains of Dr. Parkman ; but I am sure 1 don t know how 
in the world they came there. ” Gentlemen, that is his de- 
fence. He cannot tell you how they came there; he asks you, 
gentlemen, to give care and scrutiny to those surrounding and 
pressing circumstances. He asks lor leave, under tin* a*gis of 
the law of his country, to present himself, with that reputation 
which sixty years of life has given him. He brings the com- 
munity around him, from the president of the university to 
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the mechanic at his bench. All classes cluster around him, and 
tell you what he has done. 

And, gentlemen, it is the rule of law, that in cases of doubt, 
where evidence is complicated, where it is uncertain what con- 
clusions shall be drawn from these mystifying masses of cir- 
cumstantial proof, — it is then that the toil and the virtue of 
life come as a protecting shield, to say that he who in life has 
embalmed virtue shall at the last be saved by it ! His char- 
acter is here. He brings it, and lays it before you ; and with it 
he brings all that he has done within, and around, and near, 
these awful remains of death, and of mutilation of the human 
form. He implores you to weigh them well : and he asks only 
that your consciences, when your last day ’s work in this court 
shall be done, shall be pure and free ; that you shall have given 
weight to all his objections to the evidence of the government; 
that you shall look to this alibi, which appears overwhelming 
in its accuracy and positiveness; that you shall save him, in 
the hour of his affliction, to be returned to the world again, and 
yet arrive to that humble home of which no voice can ade- 
quately tell the sorrows that now sit there, or the joy that may 
yet be imparted to it ! 

God grant him, in this day of peril, a good deliverance ! And 
may He grant it to you also, that you shall never reflect upon 
your final determination here, but with inward peace and in- 
ward satisfaction, that shall sustain your life, and crown you 
at the last in death ! 

THE ATTORNEY GENERAL’S CLOSING ARGUMENT. 

March 30. 

Mr. Clifford. In a cause, gentlemen, of the magnitude and 
the interest of the one now before us, I expected, and doubt- 
less you expected that everything which human power could 
bring to bear upon it, in order to exonerate this defendant 
from the charge which the Grand Jury of this county have 
preferred against him, would be done — that all that profes- 
sional fidelity, all that professional skill and adroitness, all 
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that human eloquence and ingenuity, could possibly advance 
in his favor, would be done. 

And, gentlemen, in that expectation 1 have not been disap- 
pointed. The transcendant ability which characterized the 
closing argument in his behalf yesterday, shows that whatever 
conclusion the evidence in this case may compel you to come 
to, there has been nothing left unsaid or undone, which, con- 
sistently with the truth, could have been said, or could have 
been done, for this prisoner. 

But, gentlemen, I had, if not another expectation, at least 
another hope. I expressed it to you, when 1 opened this case, 
a fortnight, nearly, ago: that when tin* evidence which the 
government had to array here before you against this unhap- 
py man should have been all presented, 1 did hope that he 
could furnish some explanation of the terrible circumstances 
which had weaved round him a web that seemed to bo then 
irresistibly contracting to his doom. I expressed that hope, 
gentlemen, I may say, with the sincerity of a compassionate 
heart. I expressed it, as a citizen of this Commonwealth of 
ours, who feels an interest in the great interests which arc 
represented by him. And, 1 grieve to say to you, that after 
all that has been done, and all that has been said, that hope 
has been utterly disappointed. 

Why, gentlemen, I call your mimls back to the statement, 
with which this case was opened ; a statement of what the gov- 
ernment expected to prove, — made, I submit to you, as 1 sub- 
mit to the world, with a degree of moderation that indicated 
how sincere that hope was, in my bosom. 1 call your minds 
back to that statement of the outline of the proof which I ex- 
pected to put in here : and I now ask you, upon your conscience 
to say whether that outline has not been entirely filled up; 
whether a single statement was made which has not been 
proved; whether the inferences which I then forbore to draw 
from those facts are not now pressing upon your minds, with 

a force that cannot be resisted. 

I ask you, then, to consider how all that evidence has been 
met. We have waited long days, and weeks, and months, for 
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an explanation of these facts. This prisoner, although he has 
been the inmate of a cell, has not, you know, gentlemen, been, 
in the language of his Counsel, a forlorn and forsaken man, 
unaided, and unable to prepare himself to meet the testimony 
of the government. No! far from it. He has not, as my 
friend, the opening Counsel, asserted here, been compelled to 
sit by, the victim of prejudice in the public mind, arising out 
of public rumor, and waiting patiently till the day of his de- 
liverance should come in a court of justice, by making his ex- 
planations and showing his proof. 

“A victim of prejudice,' 7 gentlemen? 1 put it to you, 
whether that statement has any foundation here. I ask you, 
whether the very opposite state of things has not existed in a 
degree unprecedented in our history ; whether there was ever 
a man against whom the prima facie proofs that had met the 
public eye had sunk down so deeply into the public heart, who 
has had such forbearance shown him. There has been, from 
beginning to end, a degree of reluctance that is unprecedented, 
to admit the possibility of his guilt. 

Gentlemen, it is a strange and eventful history which we 
can now look back upon, from the time that these mutilated 
remains of George Parkman were found in the premises of the 
defendant, — ay, and under his lock and key. It was the sub- 
ject of an examination before a Coroner’s Jury, which was 
secret. But gentlemen, his Counsel here will do me, as the 
representative of the government, the justice to say, or to as- 
sent to what I say, that before this evidence which was taken 
down before the Coroner’s Jury had been read by me — be- 
fore I ever passed my eyes over its pages — it was placed in 
their hands, for the purpose of enabling them to meet every- 
thing that was contained in it, and prepare their client for his 
defence. 

It does not, let me say to you, lay in the mouth of this 
prisoner, or his Counsel, to come here and complain of any 
course which has been taken, respecting him or his case. Never, 
I venture to say, was a man put upon his trial for a crime 
that affected his life, who had received such consideration 
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from the government representative us he has received from 
me. 

I am not aware that there has existed a single fact that has 
not been fully communicated and freely exhibited to the Coun- 
sel for the prisoner, to enable them to investigate, explain, 
and answer it, that, when tiny came before a jury of their 
country, they might be enabled to say. “We have known every- 
thing that the government have to prove ; we have prepared 
our answer; we can explain, and here is the explanation. M 

Gentlemen, so it has stood : and when allusion was made to 
the fact of his being in that cell friendless and unaided ; that 
there had been a secret inquest, when he was not present ; that 
there had been afterward a secret investigation by the (3 rand 
Jury, where he was not represented, — did it occur to you to 
reflect, as that statement was made by the Counsel, that be- 
tween those two investigations there was another occasion, 
when he was present, when he was represented by the ablest 
counsel that the ablest bar in New England could furnish him ? 
— that he then, either with or without their advice, chose, not 
only to keep his own mouth shut and sealed, but to say to the 
government, to say to the world, ‘'1 am content, not only not to 
offer proof in exculpation of myself, but I am content not to 
ask even for what proof there is against me?” Gentlemen, 
between these two investigations, which have* been the subject 
of almost a complaining and reproachful remark, this prisoner 
was brought into this building, before another tribunal, for a 
preliminary examination. 

And, gentlemen, while there, upon the supposition that he 
was entirely an innocent man, intelligent as he doubtless is, 
what gentlemen, would have been li is course? Why, to de- 
mand of the government to show their proofs! 

I put it to the consciences of every one of you, if you were 
seized by an officer of justice, and were brought up upon the 
most heinous and revolting charge that could bo made against 
a man, would you not turn round, after you had had twenty- 
four, yea, forty-eight hours of reflection, and time to recover 
from the first shock with which it struck you— powerful, even 
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as the Counsel has represented, though that first shock may 
have been — I put it to you, whether you would not have de- 
manded that the government should show the proofs upon 
which they attempted to charge you, an innocent man, with 
a crime like this. Would you have said — I care not whether 
with the advice of Counsel or without it — “I am content to go 
into dose confinement, to wait until the government shall find 
its convenience and its pleasure to try me, and to suffer this 
good name which I have been building up for sixty years” — 
as the counsel have told you — “to be blasted, and the whole 
civilized world to have that name upon its lips, in terms of re- 
proach and execration; to leave my family to suffer the tor- 
ture, and suspense, and agony, which must attend a charge 
upon a parent and a husband, like this, remaining unexplained 
and without an attempt at explanation ? ’ ’ 

It has come to a point of consideration, in this case, that 
such a fact as that existed. And, more than that, gentlemen ! 
The time has now come when that explanation was to be made 
when passion was to subside — when he was to enter a court of 
justice, and feel that, before a jury of his country, he could 
be secure. 

And now, what is that explanation? I call your attention 
to the fact, that the evidence which he has put in here applies 
to but four propositions. And I call your attention to the 
further fact, that, upon that evidence, such as it is, have been 
founded four hypotheses, put before you by his Counsel ; and 
it is my purpose, to put those two things together. 

In the first place, in answer to all the evidence which the 
government has produced here, he has called the witnesses to 
his character. That is a point that never was in controversy, 
namely, that he had an outside reputation ; how well founded 
in his real character, the other evidence in this case must de- 
termine, to a considerable extent. 

The second point has been an attempt to show (I am now 
speaking of the evidence he has offered here) that for him to 
be locked up in his laboratory is not an unusual thing, — an at- 
tempt, from one witness, which has entirely failed, and which 
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has been met by other testimony, independent entirely of that 
which has ieceived the harsh comments of the (Jounsel. 

The first was the 'witnesses to the character; second, the at- 
tempt to show that his being locked in his laboratory was not 
an unusual thing. One witness only to that— Mr. Eaton, the 
painter. The third attempt was to show his own conduct, and 
his whereabouts, during the week which intervened between 
the disappearance of Dr. Parkman and the finding of his re- 
mains. That is the third proposition, as offered to be support- 
ed by the proof to which the evidence applies. And this case 
is to be tried upon the evidence. 

The fourth proposition is, an attempt to answer this whole 
case of the government, by showing that after Dr. Webster 
and Dr. Parkman were together, on the 'SM of November, Dr. 
Parkman left him, and was seen abroad in the community 
after 2 o'clock of that day. This is absolutely all. 

Then, upon that evidence there lias been an attempt to raise 
certain hypotheses, which I shall have to consider in another 
connection; but to which, when I do come to consider them, 
I shall ask you to apply the evidence in the manner that 1 have 
indicated. 

Now, in a state of facts like these, as presented to a jury 
of the country, I think there is one proposition which cannot- 
escape our notice. The constitution and government of this 
Commonwealth has, as its highest object — as it is the highest 
object of all organized civilized society — the protection of 
human life ; and, under that constitution and government, we 
have a system of law, which is intended to carry out that pur- 
pose. 

If a case has ever arisen which is to test and try the value 
of that constitution, and of that system of laws, it is the cast* 
how before us. And if ever the great and high responsibility 
of applying that test was confided to human minds, it is now 
confided to you. 

Why, how does this case stand upon tin* proof? Is not all 
the charge attempted to be answered by the fact that I)r. Web- 
ster, this prisoner at the bar, moves in a different sphere of 
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life — that he has been subject to a different influence — that he 
has had a different experience, from those who are ordinarily 
seen in the prisoner’s dock? 

We are now to know whether the law under which we live 
is, or is not, like that Divine justice whose character it 
is our law ’s humble function to imitate and follow — whether 
it is a respecter of persons — whether it is competent to hold 
the weak and the impotent in its grasp, but is itself impotent 
when the high, the influential, and the powerful, are charged 
with its violation. It is an old complaint, gentlemen — 

"Plate sin with gold, and the strong lance of justice 
Hurtless breaks: clothe it in rags, 

A pigmy straw can pierce it.” 

But I thank God that we have here a state of society, a sys- 
tem of law, a sense of justice, to which no such reproach as 
that can be applied. Why, is there any doubt that George 
Parkman — the original proposition with which I started be- 
fore you, when we commenced this case — that George Park- 
man, a highly respected, almost universally known citizen of 
this metropolis of New England, a man of large affairs, a man 
of extensive connections and interest, has been murdered? 
Ay, and, by a most remarkable coincidence, is there any doubt 
in your minds, now, after hearing all that has been said by the 
prisoner’s Counsel — whether he were the perpetrator of it or 
not — that Dr. Parkman was murdered in the building of an 
institution which owed its erection to his munificence? — that, 
in the ordinary avocations and business and intercourse of 
life, he went out from his home to meet his sudden and fatal 
doom? 

And, gentlemen of the jury, if that fact be established — no 
matter who was the perpetrator — if the laws of Massachu- 
setts are impotent to ferret out, and detect, and convict, and 
punish the perpetrator, — then the sense of security and of 
safety, which belongs to us as the members of a civilized so- 
ciety, is gone forever. We had better go back, as we shall 
certainly be driven back, to that state of anarchy and of bar- 
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barism, in which every man's wrong is avenged by his own 
right arm. 

And now I come to consider the improbability that a false 
accusation should be made against a man like this prisoner. 
Thousands of eyes, gentlemen, since that fatal event, which 
struck into and startled the heart, not of this community' 
alone, but' of the whole civilized world, have been opened, 
every circumstance has been weighed, every man has been 
watched — and the vigilance of our police, the keen eye of jus- 
tice, stop here. If that be a false accusation, that of itself is 
another marvel and miracle, greater than any that has been 
presented as a mystery by the prisoner’s Counsel. The coin- 

plaint has been here that there has been no direct evidence 

strong as the Counsel has admitted this mass of circumstantial 
proof to be — no direct evidence that the fact charged upon 
this prisoner is true ; that the act committed by him, as charged 
in this indictment, was witnessed by any human eye, and that 
that witness has come here upon the stand to say so. Gentle- 
men of the jury, how many murderers think you have been 
punished, or ever will be punished, if a jury are to wait until 
direct evidence of an eye-witness is to be furnished to them, 
in order to remove all reasonable doubt from their minds? 
What degree of security will there be in society? How can 
we go to rest upon our pillows, feeling that the law gives us 
any protection, if a position like that is to lie maintained. 
When crimes like these are to he committed, you will consider 
that men take no witnesses with them ; they avoid the sight of 
all eyes, but that all-seeing Eye, which sees in the darkness as 
in the light, but which they then forget. 

Let us consider here, for a moment., what the nature of this 
evidence is. Having considered its nature and character, and 
having furnished such authority, on that subject, as seems to 
meet and control all the suggestions which have fallen from 
the learned Counsel in relation to it, I shall then state, in a 
brief, and, I hope, intelligible manner, the law as applicable 
to the offence itself, and to the indictment which charges it. 
I shall then endeavor to proceed to satisfy your minds that no 
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other person than this prisoner could have committed the act. 
Having, in the first instance, considered the evidence that the 
act has been committed, I shall ask your attention to the evi- 
dence which goes to fasten and fix the charge upon him. 

Now, gentlemen, what is the nature of the evidence upon 
which you are to arrive at your conclusion? It is circum- 
stantial. So, I think, it must be said, is almost all evidence. 
We are not here, gentlemen of the jury, dealing with or ex- 
pecting to find absolute verities — pure, absolute truth. That, 
gentlemen, belongs not to fallible man, but to the omniscient 
and infallible God. And. we are here to exercise such instru- 
mentality as, under our system of law, and in our state of in- 
telligence, we may be able to use for eliciting the truth. And 
when we have arrived at a conclusion, through whose instru- 
mentalities, and our reasonable doubts are all removed ; then, 
our minds being satisfied, even if we err, no such terrible con- 
sequences to us can follow, as have been shadowed forth in 
the argument of the opening Counsel. 

What is circumstantial evidence? Is it so much less satis- 
factory and strong than the positive testimony of a witness? 
Why, gentlemen, the testimony of a witness is not dependent 
entirely upon his integrity and veracity. The value of it, cer- 
tainly, is not entirely dependent upon these. It is, in no in- 
considerable degree, dependent upon his intelligence, has 
powers of observation. But if there is a class of facts exist- 
ing, which, combined, lead the mind, by the stern and in- 
flexible chain of logical sequence, to a necessary result, the 
mind must give to it its credence. 

Let me, in much better language than I can use, and with 
a wisdom which I may never hope to equal, give you the ex- 
position of this matter, from one of the ablest and most learned 
Judges now gracing the bench of a sister State. I propose to 
refer the Court to the case of the Commonwealth against Har- 
man, 1 and the charge of Chief Justice Gibson, in that case, to 
the jury. 


. 1 4 Pa. St. 269. 
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It was a capital case, as this is. It was a case of great inter- 
est — of a mother for the murder of her child. And the Chief 
Justice of that Commonwealth, Pennsylvania, who is now an 
honor and an ornament to the bench, in charging the jury, ad- 
dressed them, upon this subject of circumstantial testimony. 

I now come to the consideration of points of law upon which 
I shall address myself to the learned Bench in your henring. 
They are. all involved in the inquiry which you are now mak- 
ing, The ground that we take, may it please your Honors, 
upon the law, is established upon well-settled principles of the 
common law, as recognized in the ease of Peter York, 5 and sub- 


sequently affirmed by this Court in the ease of Washington 
Goode, and more recently in the case of lvnowlton. Unless it 
appears, by a preponderance of the testimony, to have been 
done under reasonable provocation, such as the law recognizes, 
mali ce is to be presumed ; and, malice being presumed, whether 


there is express malice shown by the proof or not, it is murder. 
Then, gentlemen, the distinction that was taken, ami very 
properly taken — and, upon the authorities, fully illustrated by 
the opening Counsel — between express malice and implied 
malice, I do not intend to go over, because I entirely concur 
in every proposition stated to you on that subject, in regard 
to express malice. If you find there was anything of pre- 
meditation with regard to this prisoner, that ends the inquiry 
of this case. That fixes it, by all the authorities, upon the very 
ground taken by the prisoner’s Counsel, to be a ease oi mur- 
der But, if you should not be satisfied of that, still, the law 
presumes, in the absence of any controlling proof, that there 
did exist the other species of malice, namely, imp ie< ma hl. 

Therefore, it is quite immaterial, in sustaining this c arge 
against the prisoner, whether the jury are satisfied of an, 
proofs of the premeditation or not, unless they " re ; ” n 
other side, satisfied upon the proof, that 
came together, there was not merely exaspc rs m , ^ ^ 

and provoking language, hut that there was, on the part oi 


* Com. v. York, 9 Mete. 93. 
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George Parkman, a provoking blow, which led to another from 
the prisoner, that was fatal to his adversary. Because, upon 
this matter of implied malice, the provocation which the law 
recognizes cannot be a provocation of language, no matter how 
exasperating, how irritating, it may be. Therefore, if exas- 
perating words were used, and a sudden blow was given by 
the prisoner with an instrument likely to cause death, then, 
gentlemen, he is as much guilty of murder as if he had pre- 
pared and planned it for months before, and beguiled the 
party to the place, and there carried into effect his previous 
premeditated purpose. Hence, we take no exception to all that 
matter of law put into the case ; and I only refer to it now, to 
say that you must have felt, as I did, a painful disappoint- 
ment, when this case was opened by the defendant’s Counsel — 
that, while we were anxiously looking for an explanation of 
facts, we had the extraordinary spectacle of the Counsel for 
the prisoner devoting two hours and five minutes to the dis- 
cussion of the law, and ten minutes to the presentation of the 
facts. 

All the nice subtleties and refinements of the law of homi- 
cide, about which there is no controversy, and in which I agree 
fully and entirely with the learned Counsel, were gone into 
with a degree of clearness and ability which marked the ac- 
complished lawyer, and were presented for your consideration 
to avoid what seemed to me the unfortunate and meagre array 
of his store of facts being exposed to the jury. But gentlemen, 
that exposition had to come. I have already adverted to the 
classes of facts upon which he relied. 

Exception has been taken, gentlemen, to this indictment; or, 
rather, perhaps I ought not to say that. I do not know as ex- 
ception is taken to the indictment. But, although it is said 
that the government may charge, in the various modes in 
which they have charged, in the first three counts, a homicide 
committed by the prisoner, — yet, they are bound to prove, in 
this case, to the entire satisfaction of the jury, that the homi- 
cide was committed in one or the other of those modes ; and 
that the fourth count of this indictment, in which the Grand 
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Jury have charged upon this prisoner, that, by some means, 
instruments and weapons, to them unknown, he did commit 

murder, is not such a count as can be sustained in a court of 
law. 

Gentlemen, if that were so, we ought to have been saved the 
long and anxious labor of this trial. If that were so. and the 
law were open to that reproach, I think this learned Bench 
would require that very conclusive authority should have been 
produced to satisfy their minds of their imperative duty so to 
rule. Why, take the very illustrations of the counsel here— - 
and I could not conceive of more cogent and effective ones— 
take the illustrations which he presented in support of that 
monstrous proposition— that if a man is so scientific in his 
deeds of blood as to be able to conceal the movie or the means 
by which he consigns his brother-man to a sudden and a vio- 
lent death, although the fact may be proved upon him as clear 
as the daylight, he cannot be punished under the laws of 
Massachusetts! That is a most extraordinary and monstrous 
proposition. It may be that this Honorable Court may say 
that this is the law T ; but, the illustrations show us to what such 
a construction of the law would lead us. 

Why, it is suggested that the lasso might have been cast 
around his neeU. Was there any evidence before the Grand 
Jury which could justify them in saying, upon their oaths, 
that this was the way in which the murder was committed ? It 
is perfectly true, that a galvanic battery might be so prepared 
as that, when a man is walking over the wires, he shall be 
prostrated, and deprived of consciousness. But we must have 
evidence of it. 

The plain proposition is, simply, as laid down bv Hawkins, 
23d chapter, 84th section, of the second book, that, “in draw- 
ing an indictment for murder, or any other capital offence, 
the pleader must set forth the nature of the facts as specially 
as the circumstances will admit.” 

Now, if it was known to the Grand Jury how the act wr.s 
done, of course, they must set it forth. If they should under- 
take, through their accompanying officer, to charge that the 
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homicide was committed in a way and manner to them Tin- 
known, and afterwards, when the party is put upon his trial, 
it should appear — and it might appear, for the jurors may be 
called to testify to such a point — that he was stabbed, or 
strangled, or his life destroyed in any other way, and this 
was known to them before the indictment was drawn, then 
it could not be maintained. And that is the protection 
of the prisoner. “The nature of the facts” would not have 
been, in such a case, “set forth as specially as the circum- 
stances admitted.” 

I will give you but one illustration, and I submit it to the 
Honorable Court, as an evidence of the absurdity of this 
proposition. I derive it from the case itself. Suppose, may 
it please your Honors, that Dr. Webster, with premeditation, 
had enticed Dr. Parkman into his laboratory, and had there, 
in a scientific manner, in some way to the jurors unknown, 
and also unknown to anybody and everybody, murdered him ; 
and had succeeded — in the mode indicated by the counsel — 
in the space of eight hours, in destroying every vestige of that 
body, by acids, or in some other way. Then, suppose that four 
most respectable professors of that institution found the 
clothes of Dr. Parkman — he having been seen to enter, and 
not seen to come out of Dr. Webster’s room — and his pocket- 
book, taken by the prisoner from Dr. Parkman, in the posses- 
sion of this defendant, and no vestige of his body. Then Dr. 
Webster says, taken by surprise, “I murdered him, but do not 
betray me.” These professors thereupon take him into cus- 
tody. Not another word is said. Then, when he is advised 
by counsel, he retracts his confession, and there is no evidenpcf' 
how he killed him ; according to the monstrous propositj^tf of 
the counsel for the defense, he might have walked tbe'streets 
of this city, and shown himself anywhere, free as the air, 
throughout this commonwealth of ours, and the law could not 
reach him ! Now, if that is the law of this land, it is time it 
was altered. No! it is not so. 

Gentlemen, I shall maintain, here before you, that if you 
are doubtful — and I admit you may well be— whether he died 
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by a blow on the head by a hammer, or by a stab from a knife 

if you are doubtful how it was done, by what means, or in- 
strument— and yet, if you are satisfied that Dr. Webster was 
the perpetrator of the homicide, that he did deprive Dr. 
George Parkman of life, — then, no matter how he did it, he 
cannot, under this indictment, escape the violated justice of 
this commonwealth. That is to be vindicated, were he ten 
times higher in social position, as much as though he were the 
humblest man among us. 

Now, in order to come to the consideration of the evidence, 
I start with this proposition: — That the proof in this case 
must satisfy you beyond a reasonable doubt — ami by that is 
meant a doubt for which you can give a satisfactory reason 
to your own minds, and to others, if they ask it; not a possible 
doubt; not that it was possible lhat some one else might have 
done this, but a reasonable doubt, that lieorge Parkman has 
been killed. Proof must satisfy you, beyond reasonable doubt, 
that George Parkman has been killed bv somebody. Have you 
a doubt of that? If you have, my labor is in vain. 1 may 
stop here, for the case stops here; and your faith, gentlemen, 
in anything else in this case, is equally vain. 

Why, it is said by the learned counsel that there is no direct 
evidence that Dr. George Parkman is not now living; and it 
is gravely put to you, in the face of all this proof which wc 
have had here, upon the testimony of Dr. W. T. (3. .Morton, 
and upon such improbabilities as the ingenuity of the counsel 
could invent- — it is gravely put to you, as a question in doubt 
whether Dr. George Parkman still be in full life or no. 

Well, gentlemen, what have we been doing here, for a fort- 
night past? What has been done before we came here? Have 
the solemn rites of religion been performed over unknown 
bones? Has his estate been administered upon, and have 
others succeeded to and entered upon the large responsibili- 
ties which belong to him, — and yet, is he still among the liv- 
ing? Oh, would to God it were so! Has there not been a 
search, which has brought into requisition, not only the vigi- 
lant police of this city, hut which made every man in it a 
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policeman — a search such as never was had before? And no 
tidings or trace of him, living or dead, have been found, un- 
less these mutilated remains, and these calcined bones, con- 
stituted parts of his mortal frame. 

Why, it is said — 

"The times have been 

That, when the brains were out, the man would die. 

And there an end; but now” 

under the invocation of the learned counsel — 

— " they rise again. 

With twenty mortal murders on their crowns 
And push us from our stools.” 

Ay, gentlemen, to push you from your stools, which you oc- 
cupy, — the seats of justice and the law. But the attempt will 
fail. I read it in your countenances — I read it in the proof 
which came from that witness stand — that you have no more 
doubt that those were the remains of Dr. George Parkrnan, 
than that this which 1 am now uttering to you is my living 
voice. Upon this part of the case there is not left a particle 
of doubt. 

But we are to consider, what was originally intended to be 
presented as leading to this conclusion, but which, upon the 
strength of the proof, has now been tortured into making the 
foundation for another hypothesis — the evidence of the alibi, 
so to speak, of Dr. Parkrnan. 

What was the original purpose and object of the counsel, in 
undertaking to show here that Dr. George Parkrnan was seen 
on Friday afternoon, the 23d of November, after two o’clock, 
and so along till 5 o’clock of that day ? What was the original 
purpose of this evidence ? Look back to the statement of the 
opening counsel for the defense, and you will see what it was. 
Did an intimation fall from the lips of my learned friend, the 
junior counsel, that their evidence was to satisfy you — what 
the senior counsel undertook to maintain as his hypothesis — 
that there was a separation of Dr. Parkrnan and Dr. Webster, 
which reconciles the testimony of both the government and the 
defense ? That was for the purpose of satisfying your minds, 
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or rather of raising a reasonable doubt, whether the remains 
were proved to be those of Dr. Parkman. That was the ob- 
ject of it ; for that was really the great point in the defense. 
Dr. W ebster had started it very early in these proceedings, 
and under circumstances which made the declaration preg- 
nant against him. that that was no more Dr. Parkman ’s body 
than it was his body. So they went over this community to 
find witnesses who could testify to having seen Dr. Parkman. 
And I venture to say, that from the fifteen or twenty whom 
they might have presented here, they selected the five whose 
stories most nearly agreed. Yet can you doubt that they 
might have had fifteen more? But it would have placed him 
in so many places at the same time, it would have been impos- 
sible for the evidence to be correct, without making him 
ubiquitous. 

They have presented to you the testimony of Mrs. Hatch, 
Mr. Thompson, Mr. Wentworth. Mr. Oleland, Mrs. Rhodes and 
her daughter, and Mrs. G reenough. T shall examine, not only 
to show how fallacious it is with regard to his separating from 
Dr. Webster, but also with regard to the main proposition, 
that those were the remains of Dr. Parkman found in the 
laboratory of Dr. Webster. 

Mrs. Hatch is the first witness. She places Dr. Parkman 
in Cambridge street, going up towards Court street, at about 
a quarter before two o’clock on Friday afternoon, Nov. 23d. 
This is all consistent with the statement of the government. 
It was some time in the course of the afternoon she spoke of 
meeting “Chin,” as she called him. Suppose a mistake of 
only five minutes; and Dr. Parkman. being in Cambridge 
street, turns upon his track, while she passes on : — he turns 
again, and goes into Mr. Holland’s store. But there is an- 
other answer to her testimony. 1 suppose it to he philosophie- 
ally true, that two persons, between whom there is a general 
resemblance of feature, form and gait, would not be so likely 
to be mistaken for each other, as two persons who have some 
one peculiar and striking feature in common. Why? Be- 
cause a general resemblance does not so much arrest the at- 
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tention, and strike the eye, as a single prominent peculiarity. 
And you see that the only impression that Mrs. Hatch received 
was, that she had seen a prominent chin. She had no con- 
versation with him. She did not speak to him, nor he to her. 
She passed a person with a prominent chin. She spoke of it, 
in the course of the afternoon, not as Dr. Parkman, bat as 
“Chin”; showing what had arrested her notice. 

Take the testimony of Mr. Thompson, the biological witness. 
He saw him, he says, at about fifteen minutes past 2 o’clock, in 
Causeway street. He did not speak to him. He thinks it was 
fifteen minutes past 2 o’clock that he saw him, because he 
looked at the clock as he came away from East Cambridge. 
That clock, we have shown to you, by two witnesses, to be an 
unsafe and unreliable time piece ; and especially when it was 
first put up last autumn. 

He merely saw him passing. He may have made a mistake, 
as to the hour, or the identity of the person. I do not suggest 
that he made a mistake as to the day, but I think he did mis- 
take the time, or, more likely, the person. 

Mr. Wentworth testifies that he saw him in Court street, be- 
tween half past two and 3 o’clock. The others saw him going 
at his usual gait. This witness sees him looking at the roofs 
of the houses. His attention is called to the fact of his disap- 
pearance, the next night: and he does not think it worth his 
while, notwithstanding the great public excitement, notwith- 
standing all the rewards, notwithstanding the suspense and 
anguish of desponding friends, to go and communicate so im- 
portant a fact as this. 

Neither of these witnesses, Mrs. Hatch, or Mr. Wentworth, 
saw him so as to observe his dress. But above all, with re- 
spect to Wentworth’s testimony, he declares to you that Mr. 
Russell was with him — a gentleman whom we put upon the 
stand, and who says that he was with Mr. Wentworth on an 
occasion when he saw Dr. Parkman. Wentworth fixes it as the 
only time when he was with Mr. Russell and saw Dr. Park- 
man. Russell says he cannot fix the day, but that it cannot be 
the day that Dr. Parkman disappeared ; for he heard of the 
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disappearance the next day, and is confident that it would 
then have come to his mind, had it been on the day of his dis- 
appearance. I regard the testimony of Wentworth to be so 
impaired, by this testimony of Russell, as to be valueless. 

Next comes the testimony of Mr. Cleland. That testimony, 
like that of Mr. Rhodes, is dependent on two facts of memory 
that are independent of each other. If Sir. Cleland had said 
that he knew it was on Friday that he saw Dr. Parkman, be- 
cause on Friday he met Dr. Parkman going into such a place 
while he was coming out, and he knows that he went into that 
place only on that day, and fixes it, by other evidence, that 
he was there, then he has but one fact, in respect to the time, 
to remember. But now he has two facts; the time when he 
went to see the Rev. Mr. Wildes, and the time that lie saw Dr. 
Parkman. lie does not fix the time, except bv the notes. But 
whether it was on that day that In* saw Dr. Parkman, depends 
entirely upon the confidence he reposed in his memory. Then 
there is the matter of identity, llow did lie see Dr. Parkman ? 
Unquestionably we cannot doubt that there is a person whose 
slender form, whose peculiar gait, so resembles those of the 
late Dr. George Parkman, that he was very frequently mis- 
taken for him. Mr. Cleland says that he has not spoken to Dr. 
Parkman for several years; that he did not observe bis dress; 
that there were persons intervening; that lie passed by him 
and did not nod, but thought that it was singular to see Dr. 
George Parkman walking with a laboring man, whom lie at 
first erroneously supposed was in li is company. 

Then we have the testimony of Mrs. Rhodes and her daugh- 
ter. I suppose it is a matter which may be referred to, with- 
out being put expressly in evidence, that the sun set, on the 
23d of November, at thirty-two minutes past 4 o clock. It is 
proved that that was a cloudy day. “1 saw him from a quar- 
ter to five to 5 o'clock. ” says Mrs. Rhodes. How near dark 
was it? How did she see him ? Approaching? No! Not. till 
she got up side by side, — then she bowed to him. She did not. 
say he bowed first. Suppose it was the stranger resembling 
Hr. Parkman. Suppose he met this gracious lady bowing to 
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him; he would naturally return the salutation, though she 
was a stranger. She bows and passes on, in the twilight. On 
Sunday morning, she first hears of his disappearance. She was 
a parishioner of his distressed brother, and it never occurred 
to her, through that Sabbath day, — never through the Monday 
following, — never through the Tuesday following, until Tues- 
day night, when her daughter returned from Lexington, — to 
communicate the fact. Then came the after-thought, that she 
had seen him on Friday afternoon, as late as 5 o’clock. Then 
she puts in another fact, — and I take the testimony of herself 
and daughter together, for it amounts to one, — another fact 
which is pregnant with, significance ; that Dr. Parkman, when 
she met him, was in company with a gentleman wearing a 
dark colored surtout, which she noticed as she passed him. 
Where is that gentleman ? Why is not he here to tell us that 
he was walking in company with Dr. Parkman, on that day, 
at that hour, and in that place? Is not that fact conclusive 
that Mrs. Rhodes was mistaken? She is mistaken as to the 
day or the person, beyond all peradventure or doubt. 

The testimony of Mrs. Greenough I need not comment upon. 
It was characterized by a fairness, by a scrupulousness, which 
I should have been glad to have seen imitated. “It was my 
belief; but I cannot be positive.” Why, gentlemen? Because 
she reflects that he has never been seen in the world since. 
That nobody has seen him, is one of the elements to be taken 
into consideration in determining whether she saw him, or 
whether she was not deceived in her impression that it 
was he. 

If we satisfy your minds that Dr. Parkman ’s bones were 
found in that furnace, his remains in that vault and in that 
tea chest, then that fact is just as much to be taken into con- 
sideration, to be weighed against this testimony to prove that 
he was seen after he entered the Medical College, as this testi- 
mony of the alibi is, against the fact of those being his re- 
mains, or the fact that he never left that building alive. And 
I undertake to say, that all this testimony, if it were in refer- 
ence to an ordinary case of alibi, where the party was still liv- 
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ing the testimony of six witnesses, who swear that they 
passed the person in the street, did no business with him, did 
not speak with him, that there was a person with him at the 
time, who does not come forward,— would be extremely un- 
satisfactory. If Dr. George Parkinan were living, ami in this 
court house to-day, trying an action against l)r. Webster for 
having stolen his notes of hand, and the only defense was 
founded upon this testimony of an alibi , 1 should maintain 
with confidence to a jury, that the evidence was, in itself, weak 
and insufficient. Hut what was Dr. George Parkinan doing, 
on that day, when these witnesses think they saw him '! Roam- 
ing about the streets; — now in Cambridge street, then in 
Causeway street; now in Washington street, going towards 
B-oxbury ; then in Court street, examining the roofs of houses. 
Again in Cambridge street, and afterwards in Green street. 
What was he doing? Was there ever anything so preposter- 
ous! 

Consider this fact. I believe tin 1 city have made a computa- 
tion of the number of persons that, pass through Court street 
in a certain given time, during a business day. I do not re- 
member the number, though 1 think 1 have heard. (A voice — 
“Thirty thousand.”) Thirty thousand persons, in a day of 
twelve hours, as I am now informed. How many persons were 
there in the city who did not know Dr. George Parkman ? Or, 
I might put it with more strength, how many were there who 
did know him ? 

Now, if Dr. Parkman were roaming about this city, as these 
witnesses describe, during the whole of that Friday afternoon, 
I ask you to say, upon your consciences, would they not have 
been able to produce here, to swear to the fact — not six, or 
sixty, or six hundred even, — six thousand rather! Do you sup- 
pose that it would have been possible for him to have wan- 
dered about this city during a whole afternoon, and no human 
being, except these six persons, to have seen him ? Well, what 
is the evidence? That this great number of persons, who. if 
he had been in the streets, must have seen him, did not see 
him ! This is shown by the search which followed immediately, 
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— a search of the greatest extent, vigilance, closeness, and 
scrutiny, that 'was ever made throughout this city. 

But it is not merely the passing a person in the street, or on 
the opposite side of the street, or on the same side of the 
street, or having a mere passing glance, which, if we give any 
weight to experience, can give us a well-grounded assurance 
that we are not mistaken in this matter of identity. We offered 
to put in evidence here, that there were persons who accosted 
a man, believing him to be Dr. George Parkman, and found 
they were mistaken, when they approached to converse with 
him. We were not allowed to put it in. And why ? Because 
it was a matter of common experience, as the Court said. And 
I put it to you, that it is a matter of common experience, — 
common to you and to me. I ask you, how many times you 
have gone up to a person, and spoken to him, or even attempt- 
ed to take him by the hand, and then retreated with — “I beg 
your pardon, sir; I thought it was Mr. .” 

You may have seen the District Attorney of the neighbor- 
ing Courts of Middlesex, Mr. Train, by my side, during one 
day of this trial. In the last capital trial I conducted in that 
county, I met upon the sidewalk, near the Leverett street Jail, 
on my way to East Cambridge, on the first morning of the 
trial, a police officer of this city. As I passed him, he said to 
me, “Mr. Train, good morning.” I stopped, having this very 
matter of the disappearance of Dr. Parkman in my mind, and 
turned toward him. He asked, “At what time shall I bring 
over the subpoenas?” “In what case?” I inquired. “The 
Pearson case,” said he. “Oh, any time in the forenoon,” I 
responded and passed on. 

On my arrival at the court room, I mentioned the circum- 
stance to Mr. Train ; and, at my suggestion, he met the officer 
with a reproach, when he came with the subpoenas, for not 
bringing them sooner. “Why,” said the officer, “you told me 
I could bring them any time this forenoon.” “I told you?— 
when ? ” “ Why, this morning, when you were coming over. ’ ’ 
“I have not seen you to-day,” replied Mr. Train. “Why, 
certainly I met you, and talked with you.” “You met me?” 
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Certainly , I did. So confident was he of the identity, he 
was ready to have gone upon the stand, and sworn that he did 
talk with Mr. Train ; and when 1 told him that 1 was the per- 
son, and told him precisely what the conversation was, for a 
long time, he honestly believed that we were playing a hoax 
upon him. Yet, gentlemen, the degree of resemblance between 
Mr. Train and myself is no greater than is found between 
many persons here present, and between Dr. Parkman and 
many persons now living. 

I alluded, in the discussion to the Court of a question that 
was mooted yesterday, to the celebrated case of Sherman, in 
Middlesex. That was an instructive case., upon this matter 
of identity. A person was arrested, charged with having com- 
mitted an assault upon a little girl in Medford, and another 
upon another girl in Newton. One assault was committed on 
Saturday, and the other on Monday. A week afterwards, this 
man made his appearance in Newton, and was recognized by 
two ladies, who had seen him when he was running away from 
the spot where he was attempting the assault. He was ar- 
rested, and brought before the magistrate. He stated that he 
had never been in that place before, which was untrue. The 
children were sent for, and, in a crowd of a hundred people, 
they both selected him. The parties from Medford came over, 
and they identified him also. lie was indict ed by the Grand 
Jury on two indictments, and they were both put to the jury 
at the same time. 

The evidence of these two classes of witnesses, from both 
towns, nineteen in number, was laid before the? jury. They 
were positive, clear and certain, in their testimony, that he 
was the person ; the proof of identity was perfect and com- 
plete, when the government evidence was closed. The counsel 
for the defense, having received from the defendant a state- 
ment of his whereabouts, then traced him, by undoubted proof, 
through the whole week, and particularly covering the two 
days of Saturday and Monday. He proved, by most respect- 
able witnesses, and the most undoubted corroborating circum- 
stances and facts, that that man, on Saturday, rode out of 



334 


IV. AMERICAN STATE TRIALS 


Nashua on a stage coach, and that on Monday he was at Man- 
chester, in New Hampshire. The alibi was so conclusive the 
government were compelled to abandon the prosecution; the 
learned Judge saying that there never was so strong a case of 
identity as that made out for the government, except the case 
which hbd been proved for the defense. It was shown that 
there were two persons as like as the two Dromios, not only in 
countenance, form and gait, but even in the accidents of dress. 

Now, gentlemen, to talk about a man’s being satisfied, by a 
passing glance, that he saw a particular individual, who such 
a mass of proof as in this case tends to show was then num- 
bered with the dead — who has never appeared since that fatal 
day — and to undertake to satisfy a jury of this, when all the 
probabilities are against the conclusion, seems to me like ask- 
ing a jury to surrender everything that is proved in the case 
to the testimony of three or four witnesses to a fact in which 
they are more likely to be mistaken than any fact to which 
they could testify. 

But, beyond and above all this, however your minds may be 
affected by this testimony, let me now meet the proposition of 
the counsel for the defendant, by saying that, whether these 
people saw Dr. Parkman or not, as they have testified, is en- 
tirely immaterial to your verdict in this case. If you are sat- 
isfied upon the other branches of this case, that Dr. Parkman ’s 
remains were found in the premises of this prisoner; and if 
the evidence connects him with those remains, then, what mat- 
ters it whether Dr. Parkman was seen after 2 o’clock on that 
day or not? The Court will tell you that the time when this 
homicide was committed is immaterial. It may have been on 
one day, or another ; it may have been at one hour, or another. 
And if these witnesses did see Dr. Parkman— improbable as it 
is — yet, if Dr. Webster, by some means and instrumentalities 
to us unknown, did beguile and entice him back to the col- 
lege, and there obtain those notes, and did deprive him of life, 
then, gentlemen of the jury, it becomes entirely immaterial 
when it was done. 

But where was Dr. Webster himself that Friday afternoon? 
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Where did he dine that day ? Did the counsel answer that t 
Did his proofs answer that? Is the fact which the govern- 
ment have put in here disturbed one particle — shaken from 
its foundation at all— that Dr. Webster was at that laboratory, 
dinnerless and alone, with no lecture to prepare, at a time 
when the longest interval occurred between his lectures, viz,, 
from Friday until Tuesday ? Has that fact Wen shaken ? And 
if he did dine anywhere, whether at home or abroad, would he 
not have shown it? He was arrested within a week. He had 
sagacious, acute and intelligent friends about him ; he lacked 
no legal counsel, no anxious friendship, which would seize 
upon such a vital fact as this, and prove it before you. And 
if he was locked up in that laboratory at all that afternoon, 
whether he enticed Dr. Parkman back there and slew' him at 
4 o’clock instead of 2 o’clock, what is the difference? And 
thus, all this testimony about the Parkman alibi , as it is called, 
becomes entirely immaterial to the real issue before you. 

But I now pass to the consideration of the identity. How is 
this proved, gentlemen of tin* jury? It is put to you as an 
open question; how' is it proved? We have heard something 
said about the negative argument. I think it will be apparent, 
upon a little consideration and analysis of the testimony, that 
there is nothing negative in the argument which 1 shall draw 
from the facts proved here, independent of the teeth. 

In the first place, the evidence show's, beyond all question, 
that the parts of a human body found in that furnace, and in 
that vault, and in that tea chest, constituted parts of only one 
human body. By the marvelous science and skill, so beautiful- 
ly detailed to you here by that accomplished scientific man. 
Dr. Wyman, and by the testimony of those other intelligent 
physicians, w r ho made the examination of the body — by Ihe 
testimony of all of them, this fact is placed beyond the reach 
of doubt. In addition to that, it is evident, from all the testi- 
mony, that these constituted the parts of a body which was 
not a subject for dissection. That yon can have no doubt 
about; the testimony of Dr. Ainsworth is that there w r as no 
subject, that belonged to the college, missing. He keeps a 
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correct record, and all his subjects were accounted for. It has 
not been suggested that any other person was killed or miss- 
ing, except Dr. Parkman. And now take these coincident 
facts: — that here were the mutilated remains of a human 
body ; that no subject was missing from the dissecting room ; 
that no person had died, by violence or otherwise, whose re- 
mains were missing; no living person missing, except Dr. 
Parkman; and that these remains are found to bear every 
point of resemblance, and not a single point of dissimilarity, 
in form, age, or size, or in the fact that he wore false teeth, — 
I ask you, if anything can rest on human probabilities, what 
is the value and strength of this argument ? Is it negative ? 

Why, you might take the entire community — ay, the com- 
munity of the entire country and the world — and go through 
it, and select from it the man who most resembled Dr. George 
Parkman : let him be slain ; let that man ’s remains be muti- 
lated precisely as these were mutilated, preserving no more 
than were preserved of these ; and the chances are as millions 
to one — ay, you cannot calculate the chances — that upon the 
remains of that person, or those portions of them correspond- 
ing to those found here, although there might be entire resem- 
blance in most particulars, still there would, to the searching 
eye of friendship, and of long acquaintanceship, be some one 
little point of dissimilarity ; — and one such point as would be 
just as fatal as if there were no resemblance at all. Yet here 
you find, from the testimony of the physicians, from the testi- 
mony of Mr. Shaw, of Dr. Strong, and others who examined 
them, and drew their conclusions, that they were the remains 
of Dr. Parkman, before Dr. Keep had ever examined those 
teeth, or it was known that Dr. Keep could have identified 
them. I ask you whether their opinions were not justified by 
this state of facts ? I do not say that upon this evidence alone 
you would have been called upon to pronounce upon this ques- 
tion of identity ; but I do ask you to consider whether all these 
facts do not reasonably justify the conclusion, to which his 
friends arrived, that those were the mortal remains of Dr. 
Parkman, and of no one else f 
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Consider it for a moment. Here is a portion of a human 
body, which has great peculiarities. There is no doubt about 
that. Air. Shaw testifies to it. Dr. Strong testifies to it. There 
was the peculiar color, profusion, and length of hair; the 
peculiar shape of the jaw. with the fact of wearing false 
teeth; and the exact similarity in the height of the body. What 
are the chances that, among all these points of resemblance, 
there should not be one single point of difference, if they were 
the remains of another person ? These resemblance may be 
said to be slight. Well, if they are, they arc many; and a 
thousand threads, all running in one direction, and not one 
running counter to them, though they are as slight as the fin- 
est filaments of gossamer ever woven in the morning sunlight, 
yet by their very number and direction they may be strong 
enough to draw us irresistibly to the conclusion to which they 
lead. Why, gentlemen, of what is tin* cable made, that holds 
the ship to her moorings? Its separate threads may be snapped 
by an infant's hands; but, united, they resist the force of the 
tempest. 

I come now to the positive, the demonstrative testimony; 
upon which 1 undertake to say, that you, as intelligent men, 
must be as well convinced, as if we had brought in here the 
entire mortal body of the deceased. T mean the testimony of 
I)rs. Keep, Noble, and Wyman. And 1 approach it reverently, 
when I consider the circumstances under which this identifica- 
tion was made, — when I remember the long and patient labor 
of that conscientious man, I)r. Keep, upon the manufacture of 
a set of teeth for Dr. Parkman, that he might be present at the 
opening of that college building of which he had been the 
munificent, benefactor — that it should happen, in the order of 
Providence, that in that very building, where he met. his fate, 
that very set of teeth should have been found to identify his 
remains, and to vindicate his memory — ay, and to vindicate 
the law ! 1 do approach it reverently. T seem to see in it the 
guiding hand of Almighty God, leading us to the discovery of 
the truth. And when that witness stood upon that stand, and 
gave us the history of his patient labors over those blocks of 
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teeth, the counsel here, able, and accomplished, and vigilant, 
as they are, must have felt, and did feel, that the great founda- 
tion of the defense, upon which they had hoped to build up 
their theory, was crumbling out, sand by sand, and stone by 
stone, from beneath them. 

And Consider, too, that these witnesses were no volunteers, 
in order to fasten upon this unfortunate person a charge so 
awful and revolting as this. No! Dr. Keep’s own emotion 
indicated with what reluctance he had come to that awful con- 
viction. Why, gentlemen, why? Not simply that these were 
the remains of his friend, but that they were also the remains 
of the friend of Dr. Webster, who was also his friend. He was 
his teacher; he saw how it tended to fasten and fix this act 
upon him — what an immense stride was then made toward the 
conclusion at which a jury must arrive, when that great ques- 
tion of identity must be settled beyond controversy or doubt. 

The conviction pressed itself upon him, that this prisoner, 
whom he would save if he could, must be connected with the 
mutilated remains of one who had been, not only the bene- 
factor of the institution in which he earned his bread, but his 
benefactor also, as these papers here well show you — the bene- 
factor, the friend, of him 

"Who should against his murderer shut the door. 

Not bear the knife himself." 

And he felt as any man of ordinary feeling would, at com- 
ing to such a conclusion as the truth required him to state to 
us — “I know those teeth were his, as well as if I had them en- 
tire in my hand to-day.” That he could state this with con- 
fidence, take the testimony of the experts we put upon the 
stand, and what becomes of the miserable pretext which Dr. 
Morton presented, that such blocks of teeth could not be iden- 
tified ? They could be recognized, according to the beautiful 
analogy expressed by two of the witnesses. Drs. Harwood and 
Tucker, in the words of one, “as well as the sculptor would 
know the product of his chisel;” and the other, “as well as a 
painter, who had studied a face for a week, and painted it 
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upon the canvas, could know the portrait as his own work, 
wherever he might see it.” 

If anything more were needed, it is found in the conformity 
of the jaw of Dr. Parkmau to the mould which Dr. Keep had; 
which mould corresponded with all the peculiarities of the 
jaw of Dr. Parkmau, picked out from the smouldering ashes, 
and, by that true lover of science and uncompromising seeker 
for the truth, Dr. Wyman, put together, produced here be- 
fore us. If he had produced here Dr. Parkmau \s right hand, 
with a sear upon it which every one of his friends had known, 
the evidence of identity could not he more conclusive. When 
we consider that here is a man in this culprit n dock, with such 
advantages of education and of culture as he has enjoyed, who 
is himself a devotee of .science, — and we feel that he has so de- 
based and betrayed his high vocation and mission as to have 
slain, either in anger or in cold blood, which ever it may be, 
his fellow man, and his benefactor and friend, — it almost sick- 
ens us; we feel that there is no shield for any of us against 
the commission of great crimes; that culture, science, and all 
the ennobling and purifying influence of education, are utter- 
ly lost upon us. To find them subjected to such base uses as 
that chemist's laboratory lias witnessed, prompts us to ex- 
claim, with the poet, 

“Oh star-eyed science! hast thou wandered there 
To waft us back the tidings of despair?'* 

But we recover and are refreshed only when we go to the 
other fact which this ease discloses, that, although science had 
been debased to tin* purpose of destroying those remains, yet 
science, in its true vocation, in its nobler scope, sifts and pene- 
trates those smouldering ashes, and evokes from them those 
materials with which it reconstructs almost the entire body 
which science had vainly attempted to destroy. This gives to 
us a renewed assurance of respect for science! And I cannot 
pass from this part of the case without expressing a feeling 
which has been often in my mind during the solemnities of this 
trial — the honor that is due to that noble profession through 
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whose ministers this assurance has come to us. When we have 
welcomed them to our bedsides, amid our trials and sufferings, 
we have loved and honored them; but when we meet them 
here, and see them taking the stand, as they do, most reluctant- 
ly, against one of their own brotherhood, — forgetting, or 
rather trampling under foot, all those considerations which 
arise from caste, from class, and giving themselves unreserved- 
ly to the truth, let it strike where it may, let it fall where it 
will, — they challenge and are worthy of the highest honor ; and 
they have my humble reverence. One of their number, whom 
we looked to have been here, and whose aid, in another recent 
capital trial, I had occasion to seek — in which his testimony 
showed how much he would have added to the impressiveness 
of this — has passed away from us, since these investigations 
commenced, — a man who honored the community in which he 
lived, who honored the profession to which he belonged, and 
who, for the cause of science, has been removed from us too 
soon, — I refer to the late Dr. Martin Gay, whose testimony to 
that scene down in yonder prison, and over at that Medical 
College, would have been as valuable to us, as would his scien- 
tific testimony upon the question of the identification of the 
remains. 

I now pass to the consideration of another proposition. I 
consider the matter settled, beyond all question, that there 
were found, in Dr. Webster’s laboratory, in the vault, the tea 
chest, and the furnace, the remains of Dr. Parkman. The cir- 
cumstances under which those remains were found, negative, 
without the aid of argument, the two propositions which have 
been presented by the learned counsel : — one, that he died by 
his own impious hand — that he committed suicide; the other, 
that he died by the visitation of the Almighty — a natural 
death. No man, it seems to me, can call upon counsel to argue 
a question like that. Why, gentlemen, to have died a natural 
death, and his body to be found thus mutilated, and mutilated 
there ! — for what conceivable purpose ? Is it possible that he 
committed suicide, and some person, in mere sport, had hacked 
those remains, and burned that head? Preposterous! Ab- 
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surd! Could his death have been innocent, with such a dis- 
position of his body? No, gentlemen! it speaks louder than 
any language of mine can speak, that there was crime, as there 
was concealment, connected with these remains. This hypo- 
thesis was not pressed by the other side ; it was thrown out as 
a suggestion — consistent or inconsistent as it might be with 
other propositions; and the inconsistencies of some of these I 
shall advert to presently. But this idea was not dwelt upon, 
and the counsel could not have entertained such an opinion. 
No, gentlemen! The circumstances under which those re- 
mains were found bring us conclusively to the conviction that 
crime was connected with the destruction of Dr. Park man s 
life, by whomsoever it was done. 

I now, gentlemen of the jury, come to examine the hypo- 
theses which have been set up on behalf of this defendant. I 
ask you to consider whether any one of them even, taken alone, 
independent of the rest, is a rational, reasonable hypothesis, 
such as the law contemplates to negative the hypothesis which 
the government maintains upon circumstantial proof. I shall 
then ask you to consider how consistent, with each other these 
hypotheses arc. I think I cannot he mistaken, that the con- 
sumption of your time, upon this latter subject, will be 
superfluous. For, although that argument, which embraced 
these theories and propositions, was addressed to you in the 
most impressive language and manner, and although each in- 
dependent and distinct proposition came from my learned 
friend w T it.h a force and fervency which I could not hope to 
rival, if T had the ambition to do so, still, I think, as fair- 
minded men, men of fair intelligence, you could not but have 
been struck ivith the manifest contradictions and inconsisten- 
cies into which his case had betrayed him. And yet, there was 
no help for it. He did all that mortal man could do. He had 
the truth of the case against him. And I do not know that an 
argument could have been framed that would have been more 
satisfactory, — certainly none more able and impressive, — than 
he addressed to you, out of the materials that he had at his 
command. 
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But what were the propositions ? They were, that Dr. Web- 
ster admitted, what we had proved, that Dr. Parkman went to 
that college at or about half past one o’clock ; that he paid Dr. 
Parkman the money, which we say the proof denies ; and that, 
beyond this, he denies everything. Then the counsel under- 
take to construct their hypotheses. And what are they ? In 
the first place, and most important, they disclaim, now that 
our proof is in and uncontrollable, all imputation upon Mr. 
Littlefield as having been the author of Dr. Parkman ’s death. 
If they had not done that in words, you, as a jury, would be 
bound to put your impress upon that hypothetical statement 
of what Mr. Littlefield did, or might have done. That came, 
as the counsel told you, in the fearless discharge of his duty. 
It may be that it was in the discharge of a duty that he put 
Mr. Littlefield, an honest man, upon his trial here, though he 
did not dare to make the accusation against him that his client 
had the hardihood to make before he came here. 

The counsel knew that where we had corroborated Mr. Lit- 
tlefield, he would stand unshaken ; and that we had furnished 
them with the means of contradicting him, if his statements 
were untrue ; and that they did not contradict him in a single 
syllable. I mean to present Mr. Littlefield just as he is. I 
mean that justice shall be done to him, if justice is not done to 
him who libelled him. But I now speak of it as a part of the 
counsel’s allegations, that he disclaimed all imputation upon 
Mr. Littlefield, as having been the perpetrator of this crime. 

But the counsel argues, supposing this to be the body of Dr. 
Parkman, it is not proved he died by violence ; he might have 
died a natural death, and been stripped and robbed, and his 
body carried into the laboratory of Dr. Webster, and he not 
know it. 

I have already had occasion to say to you, we are not here 
to discuss possibilities. It is no part of your duty, though it 
may be a part of the duty of the counsel. He could suggest 
nothing else. Why, gentlemen of the jury, he might, with al- 
most equal plausibility, say that Dr. Holmes, the accomplished 
physician and professor, who entwines with his scientific 
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laurels the wreath of the muses — whose fame is precious to us 
all, — who is known and honored, and beloved everywhere, — 
that Dr. Holmes might have killed Dr. Parkman, when he was 
coming down out of his lecture room. But we are not dealing 
with possibilities. 

Having dismissed Mr. Littlefield, and the other possibilities, 
the suggestion is, that the deed was committed by somebody 
out of the college, and the remains carried there. And that 
really seemed to be the proposition upon which the counsel 
rested. You see the inconsistency of his other propositions; if 
Dr. Parkman went there at half past out* o’clock, and then 
went away, as Dr. Webster said he did, and thence to Hol- 
land’s store, and bought his groceries, and then back again to 
tile college, and was there waylaid and murdered, then all the 
testimony which they put in afterwards, of the afternoon 
alibi, goes for nothing. He never was seen out of the build- 
ing, if that is true. If lie was killed elsewhere and carried 
there, it involves another absurdity. The idea is that it was 
done by some robber or marauder, who waylaid him, and, after 
he had slain him, carried his remains to that college. For 
■wlmt.? Why, the first suggestion is, to have them destroyed, 
or for concealment until the excitement arising out of his dis- 
appearance should subside; the other is, in order to get the 
reward which was offered for the discovery of the remains. 
Then it becomes quite material to consider what is meant by 
the suggestion that the criminal got in there that night, and 
by that mysterious unbolting of the door. Ay, and when was 
that ? Friday night ! — that was the night of the day of his dis- 
appearance. The robber and murderer was expeditious, upon 
the hypothesis that lu* separated from Dr. Webster, and was 
wandering about the city deranged that afternoon, and his 
body concealed in the college that night. 

But how does this consist with the theory that he was killed 
elsewhere, and it was not until a search was made, and a re- 
ward offered, and when slander began to breathe upon Prof. 
Webster’s name, and connect him with the disappearanee, that 
this marauder, who ever he was. went and deposited the re- 
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mains in Dr. Webster’s room, and there proceeded to dissect 
and destroy them ? What is the proposition ? Does it satisfy 
your minds, gentlemen? Does it raise a reasonable doubt? 
Remember that, whoever this marauder was, he was a tolerably 
competent dissector and anatomist ; for the manner in which 
that body was cut up, in the expressive language of Dr. 
Holmes, showed it to have been done by a competent person — 
“ There was no botching about the business . 99 No, gentlemen ; 
he left 

“No rubs nor botches in the work.'* 

So that, whoever lie was,. he was a tolerably skilful anatomist. 

More than that — he was something of a chemist. Do you re- 
member the testimony of Dr. Charles T. Jackson, confirmed 
by one of the other medical witnesses? It was he and Mr. 
Crossley, who, with Dr. Gay, made the examination. Their 
testimony, independent of that of Dr. Gay, is, that they took 
portions of the muscle of the thorax, and found that strong 
alkalies had been applied to it, which is known to chemists to 
be a most efficient mode of destroying flesh. “But, after 
slander had begun to whisper against the good name of Dr. 
Webster !” — there were rumors, were there? there were slan- 
ders, were there? which began to blow upon his good name ! — 
gentlemen, I ask you to consider, as men having faith in Provi- 
dence, whether it is likely that unfounded suspicions could at- 
tach to such a man as Dr. Webster, of having committed an 
act like this. 

More, gentlemen ! — and this answers a very considerable 
portion of the theory advanced by the counsel — I ask you if 
you believe that it would be possible, in a community, like this, 
distinguished for its intelligence and its humanity, that such 
a man as Dr. Webster could remain, not under suspicion only, 
but under an accusation like this, for four months together, 
and no hope-giving trace or indication of his innocence be dis- 
covered ? Why, gentlemen, what interests have been involved 
in his innocence, if it could be made to appear ! — what anxiety 
and solicitude have been felt by all the friends of good order, 
of education,— of that beloved University, the cherished child 
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of our Pilgrim Fathers! If one of the officers of that univer- 
sity were charged with crime, he would have, as this prisoner 
has had, not only the sympathies, but the repelling disbelief, 
until proof forced its convictions upon us, of every man in the 
community. Do you suppose that suspicion upon such a man 
as that could ripen into accusation, and that accusation into an 
indictment, and that indictment into trial, in a community like 
this, and the world sit down quietly and let it all go on, if he 
were an innocent man ? But it is further urged by the counsel, 
that, before suspicion had begun to be aroused, even as early as 
the Friday night of Dr. Packman's disappearance, the person 
who carried the remains there got into that building in some 
incomprehensible way, and hence the door was found unbolted 
in the morning. You remember how impressive the counsel 
was about that unknown person, who might thus and then 
have effected his entrance into the building. This, of course, 
is utterly subversive of the other theory, if it has any founda- 
tion in the proof. But I think there is another suggestion 
worthy of your attention. On that Friday night, after 1 
o’clock in the morning, and up to 1 the next day, who testifies 
of the whereabouts of Dr. Webster? Who, beside him, had a 
key to that door, except I)r. Leigh? The facility with which 
Dr. Webster flitted between the Medical College and Cam- 
bridge has been made apparent to you by the testimony of his 
own witnesses. I, too, think tin* unbolted door had some con- 
nection w r ith these remains, but not that it bears upon any 
other person than the prisoner. 1 cannot imagine that there 
was some murderer outside who carries these remains there, 
because suspicion had begun to breathe upon Dr. Webster. 
That would imply that this body had been put there at a very 
late period in the week. 

But, in point of fact, gentlemen, until these remains were 
found on the premises, and until that startling discovery was 
communicated to the police, there was no evidence of a gen- 
eral suspicion against the prisoner — none whatever, until Fri- 
day, the day of his arrest. Then, undoubtedly, it was a mat- 
ter of remark. There is no doubt but that, with regard to the 
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college, public sentiment had been decided before that date. 
But, let me say that the public are not prompt to entertain an 
unfounded charge, of a great crime, against a man who is set 
so far beyond the reach of suspicion as to make it require proof 
upon proof to connect him with the transaction. But what 
foundation is there for any such theory as this? There has 
appeared nothing yet, nothing whatever, to point at, or im- 
plicate, any such third person. And upon what are you to try 
this cause, gentlemen ? ‘ ‘ Hearken to your evidence, ’ ’ was the 
admonition with which you commenced your patient and pro- 
tracted labors in this trial ; and you are to take it all. I shall 
consider how much has been added to it by the defense, by and 
bye. 

Four months have now elapsed, and neither time, place, 
mode of death, nor any other circumstance, has directed atten- 
tion to any third person ; nobody else is suspected. It is idle, 
it is absurd, to suppose, in a state of evidence like this, that 
any one else committed the act which all that evidence tends 
to fix and fasten upon this prisoner. 

There is a further suggestion — and I will answer it now — 
that the remains were carried to the Medical College with a 
view to get the reward. 

I understand, from my learned friend — to whose argument, 
to whose efforts, I am certainly disposed to do entire justice — 
that he used the matter of reward in connection only with this 
consideration : that it might be remarkable that the offering of 
the reward was coincident with Mr. Littlefield’s commencing 
the search for these remains. The fact is not so ; but, if it were 
so, what an absurdity it would be, connecting it with anybody ! 
That a person should deposit there and afterwards find there, 
what? — not that portion which has been satisfactorily identi- 
fied, but parts which could not be identified! How absurd, 
that he should have destroyed all those parts of the body by 
which identity is ordinarily proved, and to which we must re- 
sort to prove it— the head, hands, arms and feet— and then 
undertake to find the remains which were concealed in the 
vault, for the purpose of getting the reward, when the great 
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question would be, in the first instance, whether they were the 
remains of Dr. Parkman or not. 

You will remember that all Mr. Littlefield found were the 
portions deposited in the privy vault. He did not find the 
portions in the tea chest, or the bones and teeth in the fur- 
nace, and he gave no intimations by which they eouhl be found. 
He found simply the pelvis, the right thigh, and left leg. And 
how did he find them* 1 shall consider that in a moment. The 
proposition, then, that they were put there for the purpose of 
obtaining a reward, is preposterous. 

Then take the other proposition. Could any man in his 
senses have undertaken to destroy those remains in Dr. Web- 
ster’s laboratory? — in the day time, remember, when he was 
there, as we show, not by Mr. Littlefield alone, but, as they 
show, negatively, by their own evidence. For it is u most re- 
markable and significant fact, that the three daughters of Dr. 
Webster, who came here to testify in the defense, have, by 
their own testimony, in a most remarkable degree, confirmed 
and corroborated Mr. Littlefield. They put their father away 
from home at the very time Mr. Littlefield puts him at the 
college, and Mr. Littlefield puts him away from the college at 
the very time they put him at home. There is no conflict, but 
a perfect harmony, between the testimony of these witnesses. 
Now, the absurdity of any person's doing such a piece of work 
as this, in that laboratory, without the knowledge of Dr. Web- 
ster, is manifest. Suppose they had secured their opportuni- 
ties, when he was out? There was that assay furnace, in 
which, upon the evidence, a fire had newr been kindled before. 
Do you think Dr. Webster could have had a person there, and 
a fire in the furnace, without his attention being attracted 
to it? For what purpose would any other individual do this? 
Who would be so fatuitously presumptuous as to attempt to 
fasten upon a man in Dr. Webster’s position an accusation 
like this and by such means as these? 

Now, gentlemen, T intend to state to you two or three propo- 
sitions upon this subject, which, 1 Ihink, are clearly met by the 
evidence in the case, and sustained. If Dr. Parkman had been 
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killed in that college, and his body never carried out, but sub- 
sequently conveyed into Dr. Webster’s laboratory, for con- 
cealment, or for the purpose of being consumed, then it is evi- 
dent that either Dr. Webster or Mr. Littlefield must have 
known it. I think that we cannot escape from that proposi- 
tion. Their hypothesis is, that some assassin might have 
lurked in the entry — a little space of eight feet wide — and, as 
he came out of Dr. Webster’s room, waylaid and slew him ; and 
that he carried the body either to Dr. Webster’s laboratory, 
and ran the risk of being detected by him, or into Littlefield’s 
apartments, or some other portion of the building, encounter- 
ing an equal risk of being detected by him. The idea of an 
assassin’s laying in wait, with a hundred students all around 
him, and with a janitor near, and the front door broad open 
to the street, is as absurd as for a man to lie in wait in the 
Merchant’s Exchange, at mid-day, with the intention of com- 
mitting a secret homicide. 

Then, we come to the next hypothesis. Was Dr. Parkmau 
killed outside of the college, and his body brought into the 
apartments of Dr. Webster? If so, it must have been brought 
there for one of three purposes: — Concealment; to be con- 
sumed and destroyed ; or to fix the charge of murdering him 
upon Dr. Webster. The last I have already considered. With 
regard to the first, concealment, it is obvious that it could not 
be accomplished, because Webster or Littlefield must know it. 
The idea of going into his laboratory, to burn a body in his 
furnace, and to conceal it from him, is as absurd as it would 
be for him to come into this crowded court room, and under- 
take to do it here. 

Was the body to be consumed and destroyed? All the evi- 
dence shows that this could not be done without his knowledge. 
Drawing off the water, burning up the fire-kindlings, so that 
only a small quantity was left, packing his knife in the tea- 
chest, using up his tan, spilling his nitrate of copper upon the 
stairs, penetrating into his private room to get the twine, — and 
the fact of that twine’s being kept in Dr. Webster’s private 
room my learned friend found it convenient not to remem- 
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ber — the grapplings and twine being all together in that pri- 
vate room, in a drawer, — now, I ask you, if any stranger could 
have done this, and Dr. Webster not have known it? I put 
it even upon a possible hypothesis. I anticipate your answer. 
The idea of fastening suspicion upon Dr. Webster — what is 
that? It is not shown to you that he had an enemy even in 
the world ; it is impossible to imagine that any man should 
have possessed the temerity of fastening the charge of mur- 
der falsely upon such a man. And yet, if that had been at- 
tempted by anybody, what would have been the natural 
course? Why, he would have taken the dead body there, and 
left it in its unmutilated state. Found under these circum- 
stances, it would have been conclusive. What was tin* prob- 
ability of its being found? Suppose this hypothesis to be 
true — the man who killed him outside the college, in order 
to fix it on Webster and get the reward, did nothing to dis- 
cover it. 

Mr. Littlefield found those parts under the vault; Officer 
Fuller those in the tea-chest; and Coroner Pratt, or Marshal 
Tukey the hones in the furnace. If that is true, this unknown, 
possible person took the most incompatible modes of carrying 
out his intention, and adopted the most efficient means to 
defeat its fulfilment. I am addressing reasonable men. My 
learned friend, pressed as he was by Hie strength of the cir- 
cumstances, was driven into these inconsistent propositions, 
absurd and ridiculous as they are; and he had the ability and 
skill to present them in a most impressive manner. 

My duty is to call you hack to the testimony. There are, 
in this case, two or three great, overshadowing facts, which, 
long ere this, would have sent any common culprit a doomed 
convict from the prisoner’s dock, Before adverting to them, 
let us consider the other proposition, which has not been made 
— not in terms been made — but which has been indirectly at- 
tempted to be maintained; — I mean, the proposition that Mr. 
Littlefield is not to lx* believed. And wbv? Because, as the 
counsel was compelled to say. that, if he was believed, it did 
make this case a strong one agaiiiNt the defendant. Gentle- 
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men of the jury, why is he not to be believed f By what 
rule are you sitting here, as his fellow-citizens, and under the 
sanction of your oaths, — by what rule of evidence, by what 
rule of law, by what rule of justice, by what rule of right, 
are you to say that Mr. Littlefield has not entitled himself to 
your credence? 

There are various modes of impeaching a witness. One is, 
by attacking his general reputation for veracity. That gives 
him an opportunity to sustain his character by counter testi- 
mony. If the counsel here had undertaken that mode of at- 
tack, they knew very well that, like the unskillful engineer, 
they would have been hoisted by their own petard. They knew 
that we could present ample evidence, both to corroborate his 
statements, and to sustain his character for truth and veracity. 
Another mode is to impeach him, by showing the conflict of 
his testimony with that of other credible witnesses. No such 
conflict is found here — corroboration and confirmation rather. 
A third mode is, to show the inconsistencies and discrepan- 
cies in his own testimony. This has been attempted — with 
what fairness or success, we shall see, and you are to judge. 

I have another consideration to present, which, I think, is 
demanded by a sense of justice to an humble and honest man. 
To him, and to his wife and children, his reputation is as dear 
as that of a college professor is to him, and, in the eye of the 
law, is entitled to equal consideration. When I remember the 
load of obloquy which, coming originally from the defendant’s 
lips, has been borne by Mr. Littlefield ; the imputations which 
have been heaped upon him, so that, during the rest of his 
life, abroad or at home, his name must ever be associated with 
this terrible tragedy,— when I remember that those children 
of his must have it said that Dr. Webster, and Dr. Webster’s 
friends, and the reckless and thoughtless who sympathized 
with him at the risk of injustice to others, imputed to their 
father, if not a murder, a most foul and unrighteous conspir- 
acy* when I remember, also, that he has been here upon this 
stand an entire day upon his examination, and taken up, on 
another day, and subjected to a cross-examination by those 
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who rank with the ablest cross-examining counsel in Massa- 
chusetts, and been subjected to all the scrutiny and sifting 
which their masterly powers could command ; when, if he was 
untrue, if he was open to contradiction, his falsehood must 
have been exposed, — and when I reflect that he has gone 
bravely through it all, that he has come out of the fiery fur- 
nace of an ordeal like this, without a trace of fire upon the 
garment of truth which he has worn, — I put it to you ; whether 
he shall longer continue to bear the imputation cast upon him 
by this prisoner, and which, with a less directness of charge, 
his counsel have now undertaken to impress upon you and 
upon the community ! I challenge your sense of justice 
whether that shall not be put to rest forever! 

Gentlemen, are we here in a Christian court room? If he 
had contradicted himself, or been contradicted by others — if 
he had been proved to have done anything which opened him to 
such an attack — I should not, most certainly, stand here to 
defend him. But he is charged with having told you an im- 
probable story. We will see if he has done so, in a moment. 
My present purpose is, to show that injustice is done to the 
man. If that is the ease, there is no defense for Dr. Webster. 
For it is certain, that, these remains being there, it must have 
been known to Littlefield or Webster. And I think, besides, 
it could not have been known to Littlefield, without having 
been known to Webster. 

1 do not put Mr. Littlefield upon this stand as a man of 
culture — of nice, delicate moral sense; but I put him here as 
an honest man, who fills reputably his position in life — a use- 
ful, though humble one — and in that position commands the 
confidence of those who know him best, and are 1m\sI able to 
judge of him. During all this period, when the keen, sharp 
eyes of the police were* upon him ; when, as Constable Clapp 
tells you, and as Mr. Kingsley confirms him, every nook, and 
corner, and crevice, every pocket, every place on his premises, 
was searched ; when they had their eyes upon him, scrutinizing 
him every moment, — -that nothing should have been discovered. 
— that, what is of more importance, lie should have been re- 




352 IV • AMERICAN STATE TRIALS 

tained in his place, ever since, by those very professors whose 
associate had been taken off to the cells of a prison upon his 
accusation, thus manifesting their confidence in the accuser, 
if not their conviction of the guilt of the accused, — I say, that, 
under these circumstances, he is entitled to some expression of 
their sense of* justice, from the whole community, if there is 
any sense of justice left in it. It shall be no fault of mine, if 
he does not obtain it. So far as my humble voice can bear wit- 
ness to my convictions of his truth, I should feel that I was 
false to every sentiment of justice, to every conviction of duty, 
if I did not utter it. 

Where, then, do we show Mr. Littlefield to have been ? And 
where do they show him to have been? For, if he was not 
where the government proves him to have been, they could 
have called these persons to have contradicted him. They could 
have called Drs. Holmes, Jackson, and Hanaford; Messrs. 
Harlow, and Thompson, and Grant, to show whether he spoke 
the truth. But he could not. I should have added, also, the 
members of the Suffolk Lodge, where he went on the Tuesday 
night. All his whereabouts, during the week, have been open 
to contradiction. He had spread himself just as broadly as 
the counsel could desire. There is not a syllable of conflict. A 
miserable attempt was made to show, by the old man, Mr. 
Green, that he had said he was present when the conversation 
took place with Dr. Parkman. Even he concludes, that, upon 
the whole conversation, he was mistaken in his first impres- 
sion. But the very man who took part in that conversation is 
put upon the stand — Mr. Todd — and proves conclusively that 
he did not say any such thing. 

Now, Mr. Littlefield is entirely uncontradicted here. Let us 
see what his conduct was, — and I shall go over it more cursor- 
ily than I otherwise should, if I did not rely upon this propo- 
sition, which you will assent to, that in all that Littlefield has 
said, he has been open to contradiction. He has been carried 
over all this period of time ; and he has not been contradicted, 
he has been left unimpeached, and by counsel who would leave 
nothing undone which could be done to serve the interest of 
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their client. Then, I say to you* that I think you are bound 
to receive and accept the testimony of Mr. Littlefield as true. 
For whatever there has been in it that has been the subject of 
comment — that looks unreasonable — we have an explanation. 
In my view, there is not a single act testified to that is not 
perfectly explicable, and explained by the theory that he had 
conceived a suspicion, which, in my opening statement I put 
before you, he conceived as early as Sunday night. The fal- 
lacy of the argument of the counsel will be shown, in comment- 
ing upon Mr. Littlefield’s testimony. He asked why he did 
not do this, or that. “Extraordinary conduct," he exclaims, 
“that Littlefield should have gone to Webster’s room Friday 
night, after coming home late in the evening!" He took that 
fact, without considering the others. — that he went, at the 
same time, according to his custom, around into the dissecting- 
room and the entries, to fasten up the building. Why should 
he not try Webster’s rooms also? 

There are other objections to his testimony: — “receiving 
the turkey"; “heat of the fire felt on his face, as he passed 
through the entry." Are these suspicions and extraordinary 
actions? The whole fallacy of the argument is, that the coun- 
sel proceeds upon the assumption that Mr. Littlefield’s suspi- 
cion, on Sunday night, was a settled conviction. Mr. Little- 
field has not the command of language. When he says he has 
a suspicion, what is it ? Consider the relations of the two 
men. Here was Littlefield, conceiving, on grounds which 1 
think you will justify, suspicions against his superior, upon 
whom he was dependent, in some degree, for his daily bread. 
Those were cheeked by his wife — “For merev’s sake, don't 
ever sav or think of such a thing again." Hut he could not 
help thinking of it. Originally, when Dr. Webster told him, 
with his downcast eyes, that he had paid Dr. Parkman, and 
that Dr. Parkman grabbed the money, and ran off without 
counting it, — when he found, in connection with this, that Dr. 
Webster pursued the unusual course of keeping his doors 
closed against him,— why should he not entertain the suspi- 
cion? When Dr. Webster went on, through the week, in the 
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same way; when he was learning that public sentiment was 
settling down, decisively, upon the idea that Dr. Parkman’s 
remains would be found in that college, and nowhere else; 
when it came to the point that that college might have been 
the scene of a riot and a mob, — then he commenced a search 
in the only place unexamined — acting upon that honest suspi- 
cion, early conceived, honestly entertained, but still cautiously 
acted upon, — cautious, because, if it should turn out to be 
erroneous, where would he be ? Suppose he had undertaken 
to have broken through the door of that privy; what would 
Dr. Webster have done, if he had caught him there, and his 
suspicion had turned out to be unfounded ? It was not a con- 
viction that he is to find anything, not a probability, not an ex- 
pectation, perhaps, but a suspicion, arising out of Dr. Web- 
ster’s conduct. Was he the only one? Were there not suspi- 
cions from others, who had interviews with him? What was 
Mr. Samuel Parkman Blake ’s feeling, when he came from that 
interview? And yet, Mr. Littlefield is denounced, for having 
entertained a suspicion which he did not consistently act upon. 
I maintain that he did act upon it consistently, when you con- 
sider the relations between him and the professor; and that 
he should have gone, in the manner he did, to Dr. Jackson and 
Dr. Bigelow, shows the confidence of his suspicions at that 
time. That he should have created no disturbance, and have 
made a very cautious, hurried, and imperfect examination, 
when he went in on Wednesday, is perfectly natural. 

I may as well answer, here, the objection of the counsel, that 
he took the turkey. Why should he refuse it? Should he re- 
fuse the only present ever given him by Dr. Webster, and thus 
tell him his suspicions ? It don ’t appear that he ate it. But 
it does appear that he did not dine at home on Thanksgiving 
day ; so that all the pathos and poetry of my learned friend, 
about his eating that consecrated meal, received from a mur- 
derer, is entirely lost ! 

Then the warmth of the fire felt on the face ! Why should 
he not feel it? As I understand it, when there is an intense 
heat in that furnace, the wall would be heated after the fire had 
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gone down : and the heat of the wall need not have to be very 
great, in order to feel the warmth in a narrow passage. Is 
there .anything in that objection? At all events. Mr. Little- 
field swears to it, and he is an unirnpeaehed witness; — and I 
feel authorized to say of him, as the counsel did of another 
witness, an unimpeachable one. 

Then the search made in the laboratory ! Why didn’t he 
break into the privy -door? lie had alluded to it once, in the 
presence of tin* police, and they did not choose even to ask 
Dr. Webster to open it. lie was not going to expose himself 
to the maledictions of Dr. Webster, if la* should find nothing 
there. Hut when the cloud thickens around tin* college, he 
communicates his suspicions to the professors, and one of them 
tells him to go through the wall before lie sleeps. Why should 
suspicions attach to my friend, Dr. Migelow, or to Dr. Jackson ? 
Why didn’t they say, * * (So into that privy, and put a lantern 
down, and discover what you can ?” You are not to assume that 
something decisive had been discovered about Dr. Webster, and 
that Littlefield knew that the remains were there, or that he 
suspected that they were Ihcre to the degree that the counsel 
seems to believe. Hi* held the suspicion cautiously, as a man 
naturally would hold it, and acted accordingly. Then there 
was secrecy pledged on the part of Dr. Jackson. Of course, 
secrecy ! Secrecy all through, until something was discovered ! 
And when those suspicions ripened into certainty, as they did 
when the remains were found, then, if Mr. Littlefield were not 
an honest man, and an honest witness — if he had a purpose to 
implicate Dr. Webster, why did not he point out the tea-chest? 
Why did not he point out the bones? lb* did neither. 

Now. gentlemen, if there is anything, in any system of law, 
which lies at the foundation of all justice, it is that, if a man 
is to be put upon his trial, lie should first be accused. And 
that is what my friends on the other side have been insisting 
upon. They say that we have not charged Dr. Webster with 
sufficient precision, in our indictment. They did not under- 
take to charge Littlefield at all; and yet they undertake to 
try him; and it is the breath of an advocate alone which is to 
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fix and fasten infamy upon an honest, though a humble man. 
Gentlemen, is that justice — Christian justice ? Let them come 
out ! Let this prisoner have come out, through his friends and 
his counsel, and, in the open face of day, have undertaken to 
fasten this charge upon Mr. Littlefield, and it would have been 
met— -successfully, decisively met! Remember, gentlemen, 
that, at a critical period in the history of these events, this 
prisoner and this witness, Littlefield, have once been face to 
face. Littlefield has confronted him. The dependent has 
stood up before the superior; — the superior has been dumb 
before the dependent ! 

Remember the testimony of all the witnesses who were at the 
college as early as Tuesday of that week, that when the sig- 
nificant allusion was made to the privy on the first day, and 
to the privy-key on the second, that Littlefield, in a natural 
manner, stands up before the professor, and says, “That is 
Dr. Webster’s private privy. He is the only person who has 
the key ” ; and Dr. Webster bows them politely out of the door. 
And when the key was asked for again, on the second occasion 
— the Friday of the arrest — Mr. Littlefield said again, “Dr. 
Webster keeps that key.” What, then, does Dr. Webster do, 
with respect to Littlefield? This man, whose accusation 
against him is to strip him of name, reputation, perhaps life 
itself — what does he answer ? “ He is dumb before the shearer, 
and opens not his mouth. ” 

When he gets to that dimly-lighted laboratory, standing off 
nine feet, at the nearest, from the body, he pronounces upon 
the identity of these remains ; and yet, he does not hesitate, 
behind Mr. Littlefield’s hack, to charge him with conspiracy 
against him ! But before his face, what does he do ? What 
would an innocent man have done, when face to face with the 
man whom he says he always hated — although he began to 
manifest some kindly feelings on the Tuesday before, when 
he made him the first and only present he ever made, in an 
intimate intercourse of seven years? When confronted there 
by him, as an innocent man, he would have said, “Why, Mr. 
Littlefield, you have had access to my rooms ; you can explain 



PROFESSOR JOIIX W. WEBSTER 


357 


this/* But not a word! — not a word! When the two men 
were together, there was foreshadowed what has since been 
followed up, and made clear to every eye. Littlefield has 
spoken out everything; — Dr. Webster has spoken out nothing. 
Now, through the breath of his counsel, is this witness to be 
attacked, before a jury and before the world, as not being en- 
titled to credit and belief? No, gentlemen ! go down into your 
hearts, and see what justice you would demand for yourselves, 
in a case like this; and what you would demand for yourselves, 
extend to him! 1 ask no more. 

1 should have added another thing that was unmistakable 
in the conduct of Littlefield — the conduct exhibited by him 
when these remains were found, lie and his wife were ex- 
amined lien* separately — apart from each other. What a field 
was thus opened to the defendant for detecting untruth and 
inconsistency, if any existed! It was impossible* for them to 
have imagined what questions would be asked them; and, if 
there had been anything untrue in their answers, would not 
have Mrs. Littlefield crossed her husband's track, in a rigorous 
cross-examination ! And yet there is not a particle of con- 
flict. “When he came up/* says Mrs. Littlefield, in simple 
and truthful phrase, “he hurst ed out a-erying/' The coun- 
sel talks about Mr. Littlefield being tin* janitor of that college, 
and therefore familiar with subjects of dissection. True, gen- 
tlemen ; but even he. familiar as he was with them, when that 
awful truth, which had been hut first a vague suspicion, and 
lmd kindled its flame in other minds gradually along through 
that week, till lie had been compelled, from Inn fear of wlmt 
might happen to the college, to go into that vault, — when that 
ripened into the certainty that the remains of l>r. Turkman 
were there — that the founder and patron of the institution 
had had his mutilated and dishonored body thrown down 
under its basement — even he could not choose but. weep ! Was 
it not a natural expression of feeling, which would thus have 
been extorted even from a man of flint. — which you see, by his 
appearance on the stand, that he is not ? What, opportunity 
had Littlefield to be in any way concerned in this matter f 
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Mr. Littlefield was in Dr. Holmes’ lecture-room within five 
minutes, probably, of the time when Dr. Parkman entered that 
building. 

He went to Dr. Holmes’ before the close of the lecture. He 
assisted him in what he had to do, after his lecture was fin- 
ished. He then came down, with Dr. Holmes, at a quarter 
past 2 o’clock. Now, we cannot ask Dr. Holmes the question, 
whether that statement is true, because Littlefield having 
stated it, and being unimpeached, he eouid not be corrobor- 
ated ; but they had it in their power to contradict him, if the 
statement was untrue. 

Then, according to Littlefield’s testimony, he made his prep- 
ations for the fires in the furnaces of the medical lecture-room 
and the dissecting-room ; and also prepared the stove in Dr. 
Ware’s private room; and at 3 o’clock Dr. Bosworth calls 
there, and finds him engaged in these accustomed occupations, 
and in his ordinary dress. There we have Littlefield, at five 
minutes before 2, at a quarter past 2, at 3 o’clock; and then, 
at 4 o’clock, he was lying down, as we prove by his wife’s 
niece; and Mr. Pettee calls, and testifies that he saw him. 
And then we find, from half past 5 to 6 o’clock, he dresses him- 
self, and goes to Mr. Grant ’s dancing academy, and he is there 
that whole evening. Now, where is Dr. Webster? 

Then there is another consideration, with which I shall 
leave this matter. If Mr. Littlefield had anything to do with 
that body, he had access to that receptacle of the bones from 
the dissecting-room, and could command an entrance to it; 
his throwing anything down in it would have excited nobody’s 
suspicions w r ho might be passing through the entry ; he under- 
stood that lock, and if he had those remains there for any 
other purpose than for the gross and incredible purpose I have 
already discussed, — of fastening suspicion upon Dr. Webster, 
—he could have deposited them in the dissecting-vault, be- 
yond all doubt. 

The question is asked, why did not Dr. Webster deposit 
them in the dissecting-vault ? Two satisfactory reasons ! You 
know whether he had access to it. I very much doubt whether 
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he knew where the key was kept, or could have unlocked it, if 
he did. When you visited the building, gentlemen, you tried 
that lock, and ascertained for yourselves how difficult it was 
to unlock it. The other reason is, that he was exposed, while 
there, at any moment, to observation, from the students, who 
were passing, day and night, to that dissecting-room. 

But all these possible alternatives of what he might have 
done suggest another consideration: and it covers a large por- 
tion of the counsel's argument, about the folly of the 
prisoner, if he was really guilty. When you are trac- 
ing the history of a criminal — when you arc attempt- 
ing to mark out the course, which lie has pursued — 
you must remember, that, in judging of his course, and in 
weighing his conduct, in your anxiety and your conscientious- 
ness of purpose, to arrive at the truth, your own honest 
hearts can furnish you with no common standard. What he 
would do, von cannot easily conceive. We always hear of the 
folly of a criminal. It is very rare that a great crime is com- 
mitted without prompting such remarks as. “that he would 
not be fool enough to have acted so unwisely, so indiscreetly.” 
It is not in the order of Divine Providence, that a man en- 
gaged in a criminal enterprise shall retain the possession of 
those faculties which were given him to be used in the work 
and the ways of virtue. And the course lie takes may be, to 
the intelligence of the merest child, the extremes! folly, when, 
in his own mind, it is the height of adroitness and art. Crime 
is foolish; it has always been so. from the beginning; it always 
will be so, until the end. It is as true now as it ever was, that 
“guilt bedarkens and confounds the mind of man,” — that 
“human will, of God abandoned, in its web of snares strangles 
its own intent.” 

One further suggestion, arising out of tin* proof in this 
case, may impress your minds, as it has my own. If a man 
has an object which he wishes to get rid of. the possession of 
which is fatal to him, or. rather, the world’s knowledge of the 
possession of which would be fatal to him, what is the most 
obvious thing that occurs to him, as the instrument and agency 
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of destruction ? Fire ! fire ! — for that reduces the organized 
structure to a mass of undistinguishable ashes. 

Mr. Foreman, suppose, to-day, a person should intrust to 
your keeping the simplest thing, with an injunction upon you, 
that your possession of it must not be known to any human 
being; that the discovery of it in your possession would be 
ruinous and fatal, involving your reputation, your liberty, 
your life. Now, put it to yourself, in what manner you would 
endeavor to dispose of it, so that all trace of your connection 
with it might be beyond the reach of human discovery. You 
might have an opportunity to bury it. Still, the fear would 
arise that some person might exhume it. It would burn. You 
must get rid of it. “And yet,” you say, “if I leave any trace 
of it, I am not certain — I am not safe. Its relics may come 
up at some future time to confront me. If I throw it into the 
sea, that sea may give it up again -, and it may he traced to 
me. But if I can destroy it by fire, I shall be secure.” 

It is not the possession of the thing, but the terrible conse- 
quences that will follow from the world’s knowledge of that 
possession, that renders its destruction so difficult and perplex- 
ing to him upon whom those consequences will be visited. A 
narrow line, marked out upon a level floor, may be confidently 
traversed by a child, without an inclination to either side. But 
broaden that pathway ten-fold, and let it stretch across a 
chasm, and the man of the firmest nerves, and the most prac- 
ticed self-command, would no more dare to cross it than he 
would to 

“O’erwalk a current roaring loud. 

On the unsteadfast footing of a spear.’* 

And so with this learned professor ! For in that his intel- 
lectual self-discipline makes him no exception to the common 
lot. When he had that body to dispose of, he had two things 
to do. And we come now to a consideration of what he did, 
to show his connection with the murder of Dr. George Park- 
man. He had, I sav, two things to do: one, to destroy the 
body, and all things pertaining to Dr. Parkman, whether of 
his remains or his effects; and, at the same time, he was to 
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avoid suspicion. He was to keep up his natural and custom- 
ary deportment. He was not to seem to be embarrassed any- 
where — he was not to be caught anywhere, or at any moment, 
off his guard. If a person spoke to him in relation to Dr. 
Parkman, he was to be in a condition to meet the subject w’ith 
calmness and self-possession, lie was to maintain that ex- 
ternal demeanor which would enable him to go to Professor 
Treadwell’s, and sit down and converse upon indifferent 
topics. He was to make it appear that he was at Cambridge 
at times inconsistent with the destruction of that body. 

But, it may be said, that, although this was his obvious 
course of conduct, if he could so command and control him- 
self, yet. that it was not within the compass of his, or of any 
man’s power, to accomplish it. Gentlemen, you have seen him 
here, through these two past weeks; you have seen what his 
deportment has been, during all the solemnity and impressive- 
ness that have marked the progress of this trial; you have 
seen him, when others were affected to tears, — when the 
Judges upon the bench, the counsel at the bar, the witness upon 
the stand, the entire audience throughout this hall, were un- 
able altogether to repress their emotion; you have seen him 
when his own daughters were upon the stand, and even the 
hardened heart of a public prosecutor was too much moved 
to subject them to a cross-examination; through all these 
scenes, is not he a psychological phenomenon, who. like this 
prisoner, innocent or guilty, could remain unmoved? Never 
has lie blenched blit once, — never, but when detection, expos- 
ure, discovery, yawned before him. Then, he drooped and 
fell prostrate, as innocence never did. That prostration con- 
tinued through all the horrors of that night of his arrest, and 
the day that followed it. And when reassured, by the visits 
of his legal friend and adviser, lie rose again to the great con- 
flict, and was calm; calm everywhere, at all times, under all 
circumstances; so long as he had anything to resist, to fight 
against, this power ha.s been at his command; — it has failed 
him only when fear — the fear of exposure, detection — like the 
sense of guilt, crushed all his manhood out of him. * ‘Take 
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any shape but that,” he has been able to say, “and my firm 
nerves shall never tremble.” 

Mr. Franklin Dexter 1 (who was sitting near the prisoner’s 
counsel). Is there any evidence that I interfered in this 
matter 1 

Mr. Clifford. There is evidence, sir, that you was sent for 
to visit him at the jail. 

Mr. Dexter. I should like to know who testified to it. 

Mr. Clifford. Gentlemen, I shall have occasion to advert to 
this again. 1 am here to discharge my duty with fairness and 
justice to everybody, but with fearlessness also, whatever may 
be the impressions of those around me. I have mentioned no 
man’s name, and alluded to no man’s presence, who does not 
appear in this cause. 

I now come to state the evidence which attaches to the pris- 
oner, and shows him to have been connected with the murder 
of Dr. George Parkman. We have waited for an explanation 
of this evidence, and we have waited in vain. Undoubtedly 
we repel, as by an instinct, the presumption that such a man 
as Dr. Webster could commit such a deed. I was not unim- 
pressed with the comments which the counsel made in view of 
such a proposition. 

Ilis former fair reputation, as shown by the evidence, is 
admitted. The fact that he held a professorship in Harvard 
College is evidence enough of this. And it is honorable to us, 
that we do hold education in such respect, that, when an edu- 
cated man, and a man holding a high social position, is charged 
with a crime, our people — not the educated alone, but the 
humble, the illiterate — repel at once the probability of its 
truth. 

But, gentlemen, we deceive ourselves. The annals of crime 
forbid us to indulge this pleasant delusion. We have been 
too much accustomed to regard it as native only to the low 
levels of social life, — as skulking out from its dark hiding- 

i Dkxter, Franklin. (1793-1857.) Born Charlestown, Mass. 
Member Massachusetts House and Senate for many years. United 
States District Attorney, 1841-1845, 1849-1854. 
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places of squalor, ignorance, and depravity, to inflict its 
deadly blows upon society. Hut the history of great crimes 
of violence shows us that neither intellectual culture, high 
social position, nor even the refining influences of cultivated 
domestic life, can prove a shield against strong temptation, 
acting upon a frivolous and neutral character — upon a char- 
acter that has not its anchorage deep and firm in steadfast 
religious principle. There is a class of character, thank God ! 
and we have instances around us now, which, of itself, would 
be almost sufficient to countervail any amount of circumstan- 
tial proof that those who bear it had been seduced into crime. 
Hut the proof in this case, which shows the eouneetion of the 
prisoner with I)r. Parkman, forbids us to class him in that 
category of men of unapproachable virtue. It prompts rather 
the sad suggestion — “See what a goodly outside falsehood 
hath'’ — when we see the best and purest men among us take 
the stand to testify to his former reputation. 

This ease must go far to eorreet tin* popular notions on this 
subject. It must impress us with the great truth, that out of 
the heart of man, not out of his head, are tin* issues of life, 
and all those restraining influenees which keep him in the way 
of virtue. If the influences which come from within are wanting, 
no matter what his degree of intellectual culture, no matter 
what the graees and accomplishments of which he is master, no 
matter what may he his reputation among those who can see 
only the outside of the man, — when the great trial of tempta- 
tion comes- — the temptation, it may he, to keep from exposure 
and ruin that very reputation, a fair though a false one — he 
knows not, no one can know, what “In* may he left to do.” 

Tlie work of spiritual dilapidation may have been going on 
within him, unobserved by the world's rye; and the first indi- 
cation that the fair outside fabric of his character is not free 
from crack or blemish, is in its sudden, utter, and irretriev- 
able fall ! There never was a maxim so much perverted in its 
application as that which has been cited and dwelt upon by 
the counsel, both in the opening and the close, that “No man 
becomes suddenly vile.” This may be true; but it docs not 
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follow, that the first overt act of guilty is the first step from 
virtue. It is the first, perhaps, that the world sees ; and yet 
the world’s judgment may have been long an erroneous one. 

Between such a man as I have described, and the poor out- 
cast, with whose face the prisoner’s dock is associated, there 
are two modes in which the world arrives at its decision, and 
pronounces its judgment. We tried, the other day, in a neigh- 
boring county, a man born and bred among us, under the in- 
fluence of our institutions all his life, for the murder of his 
wife and two sleeping children. For one in his condition, in- 
sanity was the ready and obvious defense, — while, if he had 
been an educated, gently nurtured, simulating sinner, the 
cant of the day would as obviously suggested the other answer, 
that the moral evidence outweighs the circumstantial proof — 
such a crime could not have been committed by such a man ! 

No, gentlemen ! wherever, and in whatever outward circum- 
stances, you find the heart of man, with all its deceitful pas- 
sions, and, in the strong language of IIolv Writ, “its desper- 
ate wickedness,” there you will find the liableness to and the 
potentiality of crime. 

And it is fortunate for society, that it is upon no fine theo- 
ries, which it may be pleasant but fatal to us to cherish, but 
upon the legal proof presented to them, that the duties of 
jurors are to be discharged. 

You are to try this prisoner upon this proof; and from that, 
you are to say, as reasonable men, whether this charge against 
him has not been made out by the government. 

Before going to that proof, it may be proper for me, as a 
set-off to some of the cases cited by my friend on the other 
side, in his opening, to present a few historical cases of an 
opposite character. I have before me a list of them, from 
which I will select two or three, the study of which leads to 
the precise result to which my recent remarks have tended, 
and which are an answer to those cases and those considera- 
tions which were presented to you by the counsel on the other 
side. 

It is now just about one hundred years since, in our mother 
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country, an accomplished scholar, a lecturer and teacher, was 
arraigned before the highest judicial tribunal of that realm, 
to answer to the charge of having murdered, twelve years be- 
fore, another man, for money. And the evidence that that 
man was dead was the discovery of his bones in a cave, where 
they had been deposited by the murderer. During that inter- 
val of twelve years, that murderer, with the red stains of 
blood upon his hands, had wielded the pen of a scholar; had 
corresponded with the most learned men ; was engaged, at the 
time of his arrest, in the preparation of a most learned dic- 
tionary, which embraced a knowledge of other languages be- 
sides his own. That accomplished scholar, Eugene Aram, who 
has been the subject of a celebrated work of fiction, of a his- 
tory stranger than any fiction, was tried, convicted and exe- 
cuted, for that murder, committed twelve years before. So 
with a reverend prelate of tin* Church of England, Dr. Dodd, 
who was executed, during the last century, for a crime, which 
the whole civilized world held up its hands with horror, to 
find perpetrated by a man like him. And yet, lie confessed 
it all. 

But we need not cross the ocean or the century to obtain 
such instances. Take t lit* case of Colt , 2 3 in New York, for the 
murder of Adams. There was an indebtedness, and the victim 
was beguiled, by an appointment, into the place of business 
of his murderer, and slain for a paltry debt.. The case in New 
Jersey of Robinson / 1 who killed Mr. Snydain in his own cellar, 
and, by a strange concurrence of circumstances, was detected, 
was tried and convicted, then confessed, and was executed, is 
another instance. Take the case of another educated man, 
Dr. Coolidgc , 4 of Maine. AVhnt was there to have prompted 
him to crime, any more than the unhappy prisoner here? No, 
gentlemen! it is not in any considerations derived from the 
cases cited by the defense that you are to look for the exculpa- 

2 1 Am. St. Tr. 455. 

3 5 Am. St. Tr. 

4 3 Am. St. Tr. 732. 
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tion of this prisoner, or to have the weight of this evidence 
impaired in the least degree. 

Reputation is one thing, character is another. A man who 
could do what is proved by the most incontestable evidence the 
prisoner has done, cannot come here, and stand before a jury, 
and put himself upon his character, and nothing else, without 
asking them first to obliterate all moral discriminations, and 
to surrender to a prejudice the real convictions that the facts 
must force upon their minds. 

Now, gentlemen, let us come to the consideration of the facts 
which go to show that Dr. Webster was concerned in the death 
of Dr. Parkman. I think 1 have shown hitherto that Dr. 
Parkinan never left that building after he went into that col- 
lege; that all the evidence of his having been seen that after- 
noon is really of no account ; that he could not have been slain 
by any other person ; that it could not have been done, espe- 
cially by Mr. Littlefield. And now, we come to the considera- 
tion of this great question — Was he slain by the prisoner at 
the bar? 

First, let us consider the relation which Dr. Webster bore to 
Dr. Parkman. 1 do not know that I care to have a better de- 
scription of that than was given to you by my learned friend 
■who closed this defense. He expressed it in connection with 
the proposition, that, if he did commit the act, it w r as man- 
slaughter, and not murder. He represented him, and I adopt 
the description so far as it shows Dr. Webster the debtor whom 
his creditor believed had done him a fraudulent wrong, and 
that Dr. Parkman was acting upon that belief, in pressing for 
the payment of his debt. And I think it is true, that, w r hen 
you take into account the fact that Dr. Webster had promised 
Dr. Parkman, from month to month, and from week to week, 
and from day to day, up to the time of that fatal Friday, that 
he should have his money from the proceeds of the sale of his 
lecture-tickets; then, when he knew that all the proceeds of 
those tickets were appropriated to other objects — that he could 
not pay him from them ; when you see, also, that Dr. Parkman 
held a mortgage on his household furniture; when you see 
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that he had threatened him with exposure; — for it appears, 
from a communication made to Dr. Parkman by Kobert (5. 
Shaw, that, on the 9th of November, two days after the lec- 
tures commenced. Dr. Parkman calls upon him: that on the 
12th and 14th he calls on Mr. Pettee: that on Monday, the 
19th, he calls on Dr. Webster again — which is an important 
fact ignored by Dr. Webster; that afterwards Dr. Webster 
sent a note to him, which the counsel regretted could not be 
here ; — I join in that regret : every possible search has been 
made for it; he doubtless had it in his pocket when lit* was 
murdered ; — when that is followed up by a visit to Cambridge 
on Thursday; and the toll-gatherer tells you that he came 
down to the bridge, about that period, more than once, in- 
quiring for Dr. Webster: when we consider all this, we have 
a pretty clear undertsanding of the relations between these 
parties. 

Dr. Parkman is following him up continually. For what? 
Dr. Webster has no money to meet him. What is bis condi- 
tion? Here is this creditor, inexorable, as he calls him, and 
as his counsel echoes — inflexible, 1 think, would have been 
more just. The cloud over him is broadening and blackening 
day by day. What can lie do? What is he exposed to? The 
disclosure to the world of his false but fair character! The 
exposure of his fraud ! Hut more, and that which comes near- 
est home to the bosom of such a man — for T grant you lit* has 
strong domestic affections, and warm attachments — that which 
comes nearest home to the bosom of such a man is, that all 
his effects were liable to be seized, at any moment, and bis 
borne stripped of that which stood as security for his debts. 
His household furniture was all that was left. The minerals, 
as you will see, when you examine the mortgage, were already 
disposed of, and money raised on them to pay his debts. That 
had all been exhausted. You will see, bv the papers we put 
in, that his friends' benevolence and beneficence bad been ex- 
hausted, and he had no resources left. lie was left stripped 
and bare, to receive the shock, coining upon him from this 
creditor, whose just indignation he had reason to dread. 
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What was involved in this impending blow, which he thus 
feared was about to be struck home upon him? The loss of 
caste! The loss of reputation! For he could not stand an 
hour, with that reputation assailed and exposed. 

Now, gentlemen, when you come to motive, I undertake to 
say, that no poor, illiterate outcast, from the dregs of social 
life, who prowls out from his hiding-place to steal the bread 
for himself, starving, or for his starving wife and children, 
ever had a motive which addressed itself with more force to 
him, than was thus addressed to this prisoner by circum- 
stances like these, to get rid, in some way, in any way, of this 
tremendous cloud that was darkening all around him, and 
deepening every hour. Certainly he was the last man with 
whom Dr. Parkman is shown to have been in contact. Dr. 
Parkman is found dead on his premises, and under his lock 
and key ; and he gives no explanation. His property is found 
in his possession ; and he gives a false account of how he came 
by it. His body is mutilated, under such circumstances as I 
have shown you could not exist without the prisoner’s knowl- 
edge. His own movements, acts, declarations, and the uncon- 
scious disclosures which his fear of detection wrung from him, 
are evidences of his guilt. 

Now, gentlemen, what were his financial relations to Dr. 
Parkman? Here is a most instructive chapter. Dr. Park- 
man had held two mortgages: — one to secure the $400 note, 
which was given in 1842; and another, which secured that 
note, and another note for $2432, which was given in 1847. 
The mortgage that was given in 1847 covered all his household 
furniture, all his books, minerals, and other objects of Natural 
History. That cabinet had been disposed of, so that all was 
left to secure his mortgage was the household furniture, and 
what books he may have had. That $2432 included the $400 
note. 

In 1842, Dr. Parkman had made a loan to Dr. Webster of 
$400, and had taken a mortgage. He took his note for $400. In 
1847, a loan is made to Webster, of which Dr. Parkman con- 
tributes $500. The whole amount of that loan is $1600. In 
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addition to that, there is a balance of $#32, which is included 
as an indebtedness to Dr. Parkman: $500 contributed, and 
$332 which is till due on the $400 note. Dr. Parkman takes 
the mortgage for himself, and for all the other contributors, 
in his own name. Dr. Webster, in the meantime, according 
to the statement found in Ins possession, made by his friend, 
Mr. Cunningham, had paid all Dr. Parkman ’s portion of that 
loan, except $125, which the doctor, as u mere act of kind- 
ness, had given up. 

Now, on April 25th, 1840, tin 1 actual indebtedness from Dr. 
Webster to Dr. Parkman was $450.27. That was made up of 
three items. The old balance of $348.33, upon that $400 note; 
$125 of the new loan, and from these is to he deducted $17.56, 
which Mr. Cunningham says Dr. Webster has a receipt for. 
Those, you will see, are the items whieh make up $456.27 ; 
and they are all due at different times. All Dr. Parkman s 
interest in that $2432 note is included in the $456.27. Then 


Mr. Cunningham tells him. 

‘You owe Dr. Parkman $456.27 

51 r. Present t 312.50 

Mrs. Prescott 125.00 

Mr. Xye 50.00 

Mr. Cunningham .. . 25.00 


$968.77." 

Now, do you think that Dr. Parkman, with his habits of 
business, intended to go to Cambridge and cancel that mort- 
gage? You will remember that J invited the counsel to ex- 
plain this. But they stopped their evidence at this point, 
and so it stands upon the papers. Now, Dr. Parkman never 
intended to carry that mortgage to the Medical College, with 
any such purpose. Other parties had an interest here. He 
says, on this very note, that the other mortgage of the $400 
note is to be cancelled, when he receives $832 on the large 
note. He had received $375 before Mr. Cunningham made his 
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examination. Then there was a balance due him, as we have 
shown, of $456.27. 

Chief Justice Shaw. What was the date of the note of 
1847? 

Mr. Glifford. It reads as follows : 

“January 22, 1847. 

Value received, I promise to pay to George Parkman, or 
order, twenty-four hundred and thirty-two dollars, within 
four years from date, with interest yearly ; a quarter of said 
capital sum being to be paid yearly. 

JOHN W. WEBSTER. 

You see that this note is at four years. That reminds me 
of another thing: — it was not due. “Value received, I prom- 
ise to pay to George Parkman, or order, twenty-four hundred 
and thirty-two dollars, within four years.” But a quarter 
of it only was to be paid yearly. If he did expect to get his 
pay, what would he have done? Would he have given up 
that note to him, leaving his friends to seek their remedies as 
they could? Dr. Webster had his statement from Mr. Cun- 
ningham in April, 1849. It was a sum without interest. Hav- 
ing obtained these notes from Dr. Parkman — having got these 
notes into his possession — he is to make up his story ; and, in 
order to do that, he must fix upon the sum he had paid to Dr. 
Parkman. He did not owe Dr. Parkman $483.64, on the 23d 
of November. We prove that by his own documents ; we prove 
it by the papers found in his own wallet. He sets down to 
frame his story ; — and there is the most extraordinary docu- 
ment ever found in the pocket of an honest man. You will 
remember the interviews he had with Dr. Parkman. On the 
9th of November, Dr. Parkman calls on him. On Monday, the 
19th, he calls again, and leaves him with that declaration, 
“To-morrow something must be done!” The next day, he 
writes the note. You will find that the Monday night of the 
interview is entirely ignored. Nothing is said about the doc- 
tor’s going over to Cambridge to see him; nothing between 
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the 9th and the fatal 23d. What is the story he prepares? 
He tells it twice on the same piece of paper. What is the 
object of that ? Is a man keeping a journal on such a piece 
of paper as that? If he were, it is important. If he is writ- 
ing an account in consequence of the disappearance of Dr. 
Parkman, why, he had already communicated it to Dr. Fran- 
cis Parkman, to Mr. Make, and others ! But. gentlemen, there 
is intrinsic evidence that here, on the 23d. he did not owe Dr. 
Parkman $483.64. That was not the sum he owed him. He is 
to set down and fix that sum. Here is his paper: 


“Nov. 9th. rec’d $510 

For Dr. Bigelow 234 

Pettee, cash $276 


Dr. Parkman came to the lecture room — took the front left 
hand seat.” Of what importance was that? “Suddenly 
stopped, came to me, and asked for money. Desired him to 
wait till Friday. November 23d, 1 ' — thus, you see, stepping 
over entirely the evening of the 19th, — “as all the tickets were 
not paid for. but no doubt would lie then. A good deal ex- 
cited ! Went away! Friday, 23d, called at his house about 
9 : told him, if lie would call soon after 1. lie should have the 
money. He called soon after 1, and I paid him." Now, then 1 
is added to that, at a different time, with different colored ink, 
“ $483.64. " There is added, “Said T owed him $4K3.64.” 
This would imply that he had fixed upon his story. Here are 
his own figures; and yet he states that Dr. Parkman says he 
owed him, on the 9th. $483.64. Then he says, on the 23d, after 
a half month’s interest, that lie paid him just that sum. Do 
you think, if Dr. Parkman was standing on points like these 
with this man — that if he owed him that amount on the 9th, 
he would not have insisted on the one or two dollars interest 
which would have accrued on the 23d? Do you think he 
would say nothing about the continuing of the interest to 
the 23d ? 

Then, on the paper which Dr. Webster wrote afterwards, I 
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think you can see, between his writing these two pages, that 
he had fixed this amount in this way : 

“$456.27 due April 25th, 1849. 

27.37 interest. 


$483.64. 

Now, if you will reckon, you will see that that is six per 
cent, which would carry it over to April 25th, 1850. Do you 
think that Dr. "Webster would have paid a year’s interest, 
when only seven or eight months ’ was due ? But perhaps you 
will say that he did not do it, and that this amount is made up 
from other items — from the $125 and the $17.56, to which I 
have already alluded, which was a receipt of money which Dr. 
Webster had paid Dr. Parkman. But he evidently did do it 
by casting this year ’s interest, as we show by his own figures. 
Now, to say that you are to cast six per cent on all the above 
items is palpably wrong, because he had different times for 
which to compute the interest on the several items. The com- 
putation is made of the six per cent on $456.27, and it brought 
him $483.64. 

Now he says, “9th, due Dr. Parkman $483.64, by his ac- 
count. Desired him to wait till Friday, 23d. Friday, one and 
a half, paid. He to clear mortgage,” and the other matters, 
which are not material. You will have the paper with you, 
and you will see for yourselves. 

Here is another piece of paper. Here is found in his wallet 
a little piece of paper bearing the figures $483.64, and another 
little piece which had reference to something else — “Jug — 
keys — tin box — solder ! ” I do not care to go into that. Why 
is this memorandum of $483.64 put into his pocket and car- 
ried about? It is evident that it is all a falsehood. But it is 
a fiction which concerns his reputation — which concerns every- 
thing near to him — that he should be consistent in ; and it 
would not do for him to change it. Having committed himself 
to Parkman and Blake, he must adhere to his statement to 
them. Lest he should omit, by some slip of the tongue, giving 
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the right amount, lie carefully puts down $483.64. and puts 
it into his wallet ; and carries this, a double version of the 
affair, omitting two interviews, making a rate of interest which 
did not exist! And then, gentlemen, what is more important 
than all, there is found, in the way in which you have already 
been apprized, through the letter written to his daughter, 
“Tell mamma not to open a little bundle which I gave her the 
other day, but to keep it,“ — a bundle that turns out to be 
these two notes. And yet, from beginning to end, he repre- 
sents I)r. Parkrnan as taking that money from him, turning 
suddenly around, and dashing his pen through the signature. 
He says not a word about two notes, expressly confining his 
statement to one piece of paper. And yet, here are found in 
his possession two notes, bearing those marks, which, if made 
by Dr. Parkrnan, must have required those dashes to have been 
made, as it is proved neither one of them was made by a pen. 
That is placed beyond question, by the uncontradicted testi- 
mony of both the experts.' — Mr. Gould and Mr. Smith. We 
ean show you how it might have been done. You will have 
an opportunity to set* how it might have been done, by a pecu- 
liar instrument found on his premises. !>ut, at all events, lie 
has falsified; and it is not the most serious thing about which 
he has falsified. 

I hope, gentlemen of the jury, 1 shall very soon relieve you 
and myself from the examination of this painful case, I am 
aware I have already occupied more of your time than J ex- 
pected I should have occasion to, and I thank you for your 
patient attention. Hut there is a duty resting on me which I 
cannot evade. 1 proceed now to consider, in connection with 
the remarks I have already submitted to you this morning, the 
proposition that Dr. Webster lias falsified, notwithstanding all 
his declarations; ami you will judge how consistent those 
declarations are, when you come to consider the statements he 
made to James II. Hlakc, to Mr. Littlefield, and to Dr. Park- 
man, on Sunday, in connection with the statement to Mr. 
Thompson, his own witness. This last-named witness, under 
his own hand, has testified that Dr. Webster told him there 
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were two persons present when he paid the money; and he 
now states that he thinks he was told there were two persons 
present, though he is not quite certain that this was the state- 
ment — but that there were two persons, one of whom was the 
janitor, who had just left. Now, either of these statements 
was untrue. 

Then the statement he made to Mr. S. P. Blake, about his 
intrusting the mortgage to Dr. Parkman. to carry it over to 
Cambridge to cancel it, is untrue. Dr. Parkman would never 
have attempted to cancel that mortgage, involving as it did 
the interests of other parties. Then, take all the circum- 
stances under which he states that Dr. Parkman received that 
money, and went out from that building with the bills in his 
hands; — I put it to you to say whether that representation 
was true. 

I now come to a more serious matter still. I say to you, 
that, from the evidence in this case, he told the toll-gatherer 
that he had paid Dr. Parkman, when he had not paid him. I 
say to you, from the evidence here, and from the absence of 
evidence, that he never paid that money at all. Take the de- 
posits in the Charles River Bank, and the manner in which 
they were drawn out, and compare them, at your leisure, ivith 
the account which Mr. Pettee rendered here, as the collecting 
agent of Dr. Webster, of the times he paid him money. 

It now appears that the whole number of students was 107. 
Mr. Pettee has accounted for 99. Mr. Littlefield for two. 
Where could he have obtained the money to pay this? Not 
from the sale of the tickets, the proceeds of which he had — in 
his embarrassed circumstances, arising out of an improvident 
mode of living, which, of itself, is dishonesty — devoted to 
other objects. A man who lives beyond his means, knowingly, 
and trusts to the chances of making others the sufferers, is a 
dishonest man. 

Take these representations, and take the evidence before 
you, and then ask from what source he derived that money, 
and you have the great, overshadowing falsehood, which goes 
to the root of this whole case. This prisoner, and his counsel, 
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have never been unmindful of the great importance of show- 
ing where he got the money to pay that $483.64 to Dr. Park- 
man. 

Let me say, that f^r four months he has held at his command 
the entire treasury of this commonwealth, to summon here 
every witness from whom he had received a dollar. You will 
observe the Coroner's inquest was held immediately after this 
terrible event. You will observe that the moment the results 
of that inquest were placed in my hands, they were passed to 
him, before I had read them myself: and he has had them 
from that hour to this. I am willing to take a still more 
recent period — the finding of the indictment, in January, 
I80O. I am willing to take that as the time from whence they 
saw the importance of ascertaining where tin* money came 
from; but not a syllable of explanation is vouchsafed to us. 
And why? 1 because he had no money to come from any quar- 
ter- — least of all, from that which he declared to the toll- 
gatherer it did conn 1 from — the sale of tickets. 

The law of this commonwealth places its entire treasury at 
their command. Every dollar expended for witnesses, or for 
the officers who summon them, is paid by the commonwealth, 
as well for the prisoner as the government. He has lacked 
nothing in the vigilance and acuteness of counsel, in knowing 
all the points made against him, or in furnishing the means 
that could explain them. 

Every student that attended his lectures might have been 
summoned. Every on** who has paid to Mr. Pet tee, or any- 
body else, could have come upon that stand, and shown us. to 
a mathematical demonstration, how much In* has paid, and to 
whom. Gentlemen, not a dollar is shown ! 

liv the comparison of these *wo aeeounP — of the deposits 
in the Charles Tiiver Hank, and of the payments mad** to Mr. 
Pettce — you find a perfect coincidence, with a single excep- 
tion. On the 14th of November. Mr. Pettcc paid him $105, 
and on the next day lie deposited $150. And now the sugges- 
tion is, that he took out a $100 bill, of the New England iWnk, 
and substituted other smaller bills for it; that he took out the 
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$45 ; and that he was gradually hoarding up the sums to pay 
this note. This is too transparent a fallacy to put to the intel- 
ligence of the jury. 

We come to the unhappy conviction, that, if there is any- 
thing proved here, it is that Dr. Webster had no money to 
pay to. Dr. Parkman; that he was compelled to prepare his 
statement and his story, and he did it in the manner I have 
stated to you. 

Then, that interview with Mr. Pettee. What does it indi- 
cate? Why, gentlemen, it was an accidental interview. Mr. 
Pettee states to you that he communicated no message. He 
calls there at 9 o’clock on that fatal morning; and what does 
Dr. Webster try to impress upon his mind ? Why, he tells him 
that audacious falsehood, that Dr. Parkman was a peculiar 
man — subject to the aberration of mind — that he had placed 
his business out of his hands, and put it into the hands of 
Mr. Blake. “But,” he said, “you will have no more trouble 
with Dr. Parkman. I have settled with him.” That was 
after he had made an appointment with him to go into the 
Medical College, where, separate and surrounded and walled 
in from all the rest of the building, his own apartments were, 
as Dr. Holmes testifies. And is there not a strange inconsis- 
tency in the story that he went to Dr. Parkman ’s to have a 
settlement with him? Why not have paid him there? Is 
there a particle of evidence that he was in a better condition 
to pfiy his at half past 1 than at 9 o’clock? Did not Dr. 
Parkman do business at his own house ? If he had the money, 
he would have said, “Thank God, I will get rid of this cred- 
itor now!” What evidence is there that he received this 
money between 9 o’clock and half past 1 o’clock? Whoever 
there was who paid him in that brief interval, they have had 
the resources of this government to bring here upon that stand 
and enlighten you ; and, believe me, nothing which they could 
do has been left undone. 

If he did not pay Dr. Parkman, — and that he did not, 
is apparent from all these facts, and perhaps as strongly 
from this fact as all others, that Dr. Parkman never would 
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have given up that note or cancelled that mortgage, which in- 
volved the interest of other parties — never in the world! — if 
he did not pay the money — if he did not have the money to 
pay with — then how did lie get those notes f You will find a 
little memorandum on one of them, that it was paid November 
22, 1849. Was that the first thought, corrected afterwards by 
an after-thought, that Dr. Parkman might have shown these 
notes to Mr. Kingsley, or Mr. Shaw, or somebody, on Friday 
morning; and therefore that it would be fatal to him to have 
it understood that he paid him then? Was it prompted, in 
the first instance, by the fact that at 9 o ’clock In* had told 
Mr. Pet tee “he had settled with him"? Dr. Webster did 
write, in his own handwriting, “$483.64 balance paid Novem- 
ber 22, 1849.” 

Then, gentlemen, the whole thing is changed. The story 
was prepared, as 1 have already told you — evidenced by the 
documents found in his possession — evidenced by the docu- 
ments which lie attempted to conceal. You remember he im- 
pressed upon his wife, to keep the bundle, and not to open it. 
I ask again, if he did not pay those notes, how came those 
notes in his possession? What becomes of all these* contradic- 
tory and inconsistent theories, that Dr. Parkman was mur- 
dered by somebody else, or elsewhere ? 1 put it to your intel- 
ligence: — answer that. 

Now, gentlemen, I shall briefly consider the evidence which 
goes to confirm all this. 

1 am reminded, gentlemen — and it is a fact that I should 
not forget, for it is pregnant with importance — that on that 
Friday morning Dr. Webster did receive from Mr. Pettee a 
cheek for $90 of the proceeds of the tickets — the source from 
which he said he would pay Dr. Parkman, and from which lie 
afterwards said he had paid Dr. Parkman. And yet we find, 
from the books of the bank, that this identical check for $90 
was deposited by him, on the next day, in the Charles River 
Bank. I leave here all this matter of finance, with this expo- 
sition of the significant truth thus developed by their finan- 
cial relations. 
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What was the condition of things in that laboratory when 
those remains were found? I shall go less fully into this 
than if I had not consumed so much time, so much more 
than I expected, upon the earlier topics of the case. There 
are some things which I should do great injustice to this case 
to overlook. In the privy vault, with the remains, there were 
found certain towels, which were produced here. I especially 
call your attention to the fact, that some of these smaller 
towels were marked “W.” One of them, it is here clearly in 
proof before you, was in that laboratory, and in his upper 
room, on the very morning of that Friday when this fatal in- 
terview with Dr. Parkman took place. 

Then, gentlemen, that knife, found in the tea-chest ! Why, 
the counsel for the defense overlooked, in their comments upon 
this, the important fact, which they themselves had put into 
this case, by the cross-examination of one of the government 
witnesses, that, on the 17th of November, that knife was over 
at Cambridge, and afterwards, between the 17th and 23d, was 
brought over to the Medical College. Now it is said that that 
is evidence of design to fasten suspicion upon Dr. Webster, 
in connection with the remains ; and that the minerals, which 
were not entirely covering the tan, on Tuesday, when Kings- 
ley saw the fire and tea-chest, were not put there by Dr. Web- 
ster. The very fact, of that search, that Mr. Kingsley’s 
attention was called to that — would it not prompt him to have 
piled on more minerals, and was not that done, evidently? 
And the knife was found there. It had been in his posession. 
And who, pray tell me, if I have not utterly failed in making 
myself understood, who could have done this but Dr. Webster 
himself? And, gentlemen, it may very well be said, that if 
that hammer, the disappearance of which is one of the marked 
facts in this case, has been got rid of, he might also have 
been equally anxious to be rid of the knife. 

The yataghan was there — a murderous-looking instrument 
— recently cleaned, as Dr. Jackson testified. As you will see, 
it is enough for me to say that here were murderous instru- 
ments connected with him, and with no other human being. 
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Why, too, ilid he have that tan sent over here in that suspi- 
cious way? Why not let Mr. Sawin have admission to his lab- 
oratory, as lie had done two hundred times a year before, as 
he swears to you ? Whether it was to be used for the tea-chest, 
or the tin chest, neither you nor I can tell. It is an anti- 
putrescent, and would stifle odor. And what is most signifi- 
cant, although Mr. Sawin brought over for him two empty 
boxes, the fagots, and the bag of tan, the bag of 
tan was taken into the laboratory by Dr. Webster, 
and the others left outside! If anybody else had done 
this, after his direction to Sawin to leave them all 
outside the door, would not Dr. Webster’s eye have discov- 
ered it? There was charcoal, and anthracite coal, and pitch- 
pine kindlings, which disappeared in considerable ((uantitics, 
during that week. The process was slow; and i will tell you 
why it was slow. lie had those clothes to get rid of. The 
minutest circumstances are sometimes most important. The 
report of the physicians shows that there was among the re- 
mains a shirt -button ; and if he separated the body from the 
clothes, remember that he had the clothes to get rid of as well 
as the flesh, thus accounting for tin* time expended. Then the 
blood upon the pantaloons and the slippers ! These were treated 
of in a very summary way by the counsel, as being of no conse- 
quence. I submit whether they are, or not. If they were 
drops of blood falling from above, then I agree that it must 
have had much less weight than it will have, as the fads are 
shown by the testimony of Dr. Wyman, that it was probably 
spattered from beneath. 

And then those stains upon the stairs! They were there 
when Littlefield saw them, tasted, and found them acid. His 
testimony is abundantly corroborated by Dr. Wyman, who 
says that they were fresh. Kingsley saw them also. It turns 
out. that they were nitrate of copper; and 1 defy any man to 
look upon them, as you have looked at them, and believe that 
they have not been thrown there by design, spattered, as they 
were, up against the perpendicular sides of the stairs. If my 
eyes did not deceive me — and you have had the same opportun- 
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ity to examine that I have, I Bubmit whether I am not right. 
It is proved that they were fresh. And they are shown to be 
among the most efficient agents for removing the characteristic 
signs of blood. Dr. Wyman tells you water is as good for this 
purpose as anything. Water was used most freely; the Coch- 
ituate was always running. The party had succeeded in re- 
moving all other traces. That which confessedly was done 
would have been more difficult than the removal of the traces 
of blood, if traces of blood there were. If the mortal wound 
did produce an external effusion of blood, to the extent that 
would seem to be implied by the course of argument on the 
other side — which by no means appears from the testimony, 
as a man may be stabbed in the region of the heart, and all 
the effusion, or almost all of it, be within the chest — here were 
the means of removing blood. 

Much was said of the overalls. We did not introduce them. 
I have no idea that he had on his overalls. I never made a 
point of it; — so all that requires no answer. 

Those skeleton keys! Did he state truly where they came 
from, or was there a connection between them and this trans- 
action ? Was the filing done by himself ? — for, remember, they 
were filed. And is it a probable fact that the keys that would 
open the dissecting-room were picked up by him in the street, 
and carelessly thrown into that drawer? We cannot trace 
the course of such a man ’s inexplicable conduct, any more than 
you can trace the course of the serpent upon the rock. But 
there are signs and indications which will not be lost upon 
intelligent men. 

Then we find that, in his private room, there were grapples, 
made from fish-hooks, which had been purchased on the pre- 
vious Tuesday ; and when you come to examine them, and take 
the whole testimony in relation to them, you find that the 
first grapple was made of three hooks. You will find that they 
had been used ; that'oxydation had commenced upon them, — 
one of them had become quite rusty. Then one was made of 
two hooks ; then one of but one. Then he goes and purchases, 
on Friday, smaller hooks. All the time flitting between the 
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college and Cambridge, to keep up his alibi ! — and then you 
will determine for yourselves whether importance is to be 
given to this fact of the fish-hooks. 

You find, around the thigh of these remains, a piece of 
twine, which the counsel have treated in a contemptuous man- 
ner, by saying, if there had been a ball of twine, he would 
have been as likely to have taken that as he would to have 
been there; — overlooking the fact that that twine was not 
found down in that laboratory, nor in the upper laboratory; 
but in the private room of Dr. Webster, to which he alone had 
access, and in his private drawer. And 1 ask you whether this 
does not connect him directly with the remains in the tea-chest? 

Then the mode in which that body was cut up! 1 have ad- 
verted to the attempt to destroy it by alkalies. But 1 come 
to what is of more import anee than any other fact connected 
with the condition of tilings in that laboratory. l)r. Webster, 
gentlemen, carried in his pocket the key of that privy, in the 
vault of whieh were found those remains! That is a fact in 
this case which has not even been alluded to by his counsel. 
Gentlemen, I ask you to look at that key, when you are alone, 
and ask yourselves the ipiestion, whether a gentleman, a man 
of culture, would he likely to carry around in his pocket so 
cumbersome a key as that, which lie could, by no possibility, 
for any honest purpose, use anywhere else? When that key 
is called for, what is his answer? ‘‘It hangs up yonder.” It 
is not found there; tin* key of his wardrobe is found, lie 
says, ”1 do not know, then where it is.” Then that door is 
broken open; and it turns out, afterwards, that while they 
were at the jail, and before they had gone to the college, that 
privy-key, whieh locked up those remains, had been borne 
about in the prisoner's possession, and was taken from his 
pocket by the person who arrested him. 

In the great ease of Gourvoisier, for the murder of his mas- 
ter, Lord William Bussell — that ease whieh has made all 
Europe ring with strictures upon the conduct of the counsel, 
whether just or unjust — tie* great fact insisted upon was, that 
the bloody gloves were found in the trunk of the prisoner — 
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put there, as it was contended by his counsel, at a subsequent 
time, to fasten suspicion upon an innocent man. Here were 
the remains themselves found, not in the trunk of the prisoner, 
but found in a place to which he alone had access, — the key 
of which he kept in his own pocket, and the fact of which pos- 
session he denied. 

And you will determine whether I have said too much, or 
said it too strongly, not only that this prisoner stands justly 
charged with the homicide of Dr. Parkman, but that his muti- 
lated remains have been found under his lock and key. 

The matter of the blankets — of new blankets and counter- 
panes — is inexplicable to me. Why they should have been 
put there, or carried there, I do not know, and you will judge. 
I make no suggestion respecting them. 

Now, what was liis conduct and his whereabouts through 
that week ? In the first place, he was locked into his labora- 
tory, at unusual times, during a week of official leisure. Has 
he shown, or attempted to show, that he was engaged in any- 
thing which required his presence there? That he w T as so 
locked in, does not depend on Littlefield’s testimony alone. 
Clapp, Rice, Starkweather, Fuller, Mrs. Littlefield, Mr. Sam- 
uel Parkman Blake, Mr. Sawin, who had often gone there 
before, testify to it. 

The Cochituate water was running. No fires were wanted ; 
and yet, it is here in evidence, unimpeached and unimpeacha- 
ble, that fires were kept up during that week, more intense than 
were ever kept there before, and in places where no fire was 
ever kept before. 

Gentlemen, when was he there ? I have already stated to you, 
and to the Court, that, upon a critical examination of the testi- 
mony of his three daughters, there is a most significant and 
remarkable corroboration of the testimony of Littlefield. They 
do not conflict in any particular. lie was there on Friday 
afternoon. What was he doing there? Where did he dine? 
I have already asked you that question. It is worthy of your 
consideration. On Saturday morning, you have no trace of 
him. From Saturday morning at 1 o’clock, until Sunday 
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in the afternoon at 1 o'clock — -have you any assurance where 
he was during that interval? Is not the argument just and 
fair, that he had come over, in one of those Hittings of* his, 
from Cambridge to the Medical College? Nobody else had a 
key to the building but himself and l>r. Leigh; and there is 
no pretence that Dr. Leigh was there. The door was left 
bolted at night, and was found unlwlted in the morning. 

In the course of that forenoon, on Saturday, when Little- 
field went in to build his tire, and was about to proceed down 
the laboratory stairs, he received, for the first time in his life, 
the peremptory order, “Mr. Littlefield, go out the other way." 
He went out as he came in. On Sunday, he was there. Then 
he had those interviews of which 1 have spoken, and upon 
which 1 do not care to dwell. In his interview with Mr. James 
Make, his story was prepared ; and you have been asked, with 
great significance, “If he were a guilty man, why should In* 
come to communicate that interview; for nobody would have 
known it, if lie had not If nobody was to know it, why does 
he* have* the notes? How did he know but that they had been 
exhibited to Dr. Francis Park man on that very Friday morn- 
ing? The fact that lie communicated his interview is ex- 
plicable on other grounds also. How could he know but that 
lie would be remembered, on that morning, by the servant? 
And what a fatal fact, if lie kept it to himself, if it should 
turn out afterwards that lie was recognized! 

Hut suppose he had lieen perfeetlv sincere, and had wanted 
simply to communicate with this family the fact of the* inter- 
view: then I submit to you, considering the relations between 
him and the Rev. Dr. Parkinan, he would not, at least, have 
slept that night without sending a note* to relie ve* the agony 
of that family. Hut he waits till Sunday, and is dissuaded 
from going in the* morning, in order to go to church. 

He had an early dinner on Sunday, in orde*r that he might 
go ove*r anel communicate* with Rev. Dr. Parkinan. Hur he 
does not visit him till be* bad spe*nt some time in the college*. 
He docs not get to Dr. Parkinan ’s house till 4 o’clock in the 
afternoon ; and then he makes a communication, the object of 
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which seems to be, to impress on Dr. Parkman ’s mind just two 
things — one, that he had paid money to his brother. He was 
nevefr to appear. These notes would be traced. He must 
show that he had paid them. The other, that his brother was 
in a strange condition, and that he rushed out in a hurtfy, in- 
dicating a disordered mind ; and that concluded all that cold, 
business-like, unsympathizing interview with the family of his 
own pastor, and the pastor of his children. 

Then, on Monday, that striking interview with Mr. Samuel 
P. Blake, when he braced himself up to answer questions! It 
is commented upon by the counsel, that he was too warm in 
his interview with one, and too cool in his interview with the 
other. But both are consistent with the theory I have sug- 
gested. 

I come now to another subject. Mr. Blake said he (Dr. Web- 
ster) told him enough to make him believe that Dr. Parkman 
took that mortgage from him, although we find that very mort- 
gage in Dr. Parkman ’s house. We find an interview with Ful- 
ler and Thompson on Sunday night. Mr. Thompson did not 
observe what Fuller did, and Fuller did not hear what Thomp- 
son did. They are to be taken together. Mr. Fuller witnessed 
the agitation of Dr. Webster; Mr. Thompson heard, by state- 
ment, of his interview with Dr. Parkman. 

This is all evidence. And the statements that either two per- 
sons were present when he paid the money, or two persons, 
one of whom was the janitor, had just left, were both fabri- 
cations. On Tuesday, he wanted no fires — his lecture would 
not bear the heat. Is it true that, with the knowledge of this 
fact, the counsel can turn around and say that the counsel 
for the government have not shown that it would bear it? Dr. 
Webster could show, by the students, what his lecture was that 
day ; and then the chemists here could tell whether it was a 
matter to boar heat or not. This is for him, and not for the 
government, to show. 

Then, Clapp’s search! It amounts to nothing, except the 
leading away from the privy, and opening of another door, 
through which Dr. Webster led them. Mr. Kingsley saw a 
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fire in the assay furnaee on that Tuesday. That fire was burn- 
ing, and Dr. Webster was there, and the tea-chest was there, 
also, — the tan and the minerals in it— on that day. Then, 
gentlemen, he gives that turkey to Mr. Littlefield! If there 
was an attempt at conciliation, it was not an attempt of Little- 
field ’s, but of Dr. Webster, so far as it amounted to anything. 
And it is consistent with the fact, that he stated that he had 
such a horror of this man? If you believe Mr. Littlefield, on 
Wednesdaj r , Dr. Webster was at that furnace, lie was away 
from home, by the testimony of his own daughters. Fire was 
burning. lie locked up everything fast— covered up this fire 
in the furnace, and left it to burn and smoulder away. 

Then, his other object, that of keeping up the alibi, was to 
be attended to. He was at home at dinner on Tuesday; but 
he came into town on the afternoon. For what purpose? So 
far as it appears, to give Mr. Littlefield this turkey ! Nothing 
else ! 

On Thursday, Thanksgiving day, he was at home after 11 
o’clock. On Friday, in the morning, at 8 o’clock, he was at 
home. At 9 o’clock, on that morning, he was at Mr. Water- 
man’s shop, ordering the tin box. It is said, by one of his 
daughters, that they were in the habit of sending plants to 
Fayal. If that had been tin* purpose of this box, never needed 
before, would it have required the strong handle? If, too, 
plants were to be sent in it, would it have been soldered up 
tight V Who ever heard of sending across the water live plants 
in a box so soldered up as to exclude the moisture and the air? 

More decisive than this, his daughter tells you that she dews 
not know as there was any intention of sending plants at that 
time, and Mr. Waterman tells you he never made such u box 
for him before. But that interview with Mr. Waterman is 
very significant. “Dr. Parkman.” he says, very energetically, 
“did go to Cambridge”; and then he tells the story about a 
man’s having seen, in a mesmeric state, a cab, the number of 
W'hich %vas obtained, in which Dr. Parkman was carried off, 
and blood was found in it ! 

I do not know how it strikes your minds; but that a teacher 
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in Harvard College should be here, in the city of Boston, in 
the shop of a mechanic, trying to impress upon this man the 
truth of such a story as that, strikes me as singular. He fol- 
lowed up that day, telling that same story to Mr. Littlefield 
and his wife. Then, in the course of that day, he buys the fish- 
hooks, ^nd, in the afternoon, goes over to Mrs. Coleman’s, and 
has that striking interview with her. What was he trying 1o 
ascertain from her, or to make her say ? Why, that Dr. Park- 
man was seen by her on Friday! “Are you sure it was not 
on Friday?” And even after she had given him reasons, and 
even after he goes to the door, he repeats the question — “Are 
you sure it was not on Friday?” — trying to impress her with 
that idea. 

Then, that night, on that week, or some one of the nights on 
that week, without his family, upon the evidence of Mr. San- 
derson, the watchman, he went out in the late omnibus, be- 
tween 11 and 12 o’clock. 

I have thus traced him, and shown that he did all that was 
competent for him to do ; that he went to Treadwell ’s, not by 
invitation, but a casual call; that he played whist, which is 
all consistent with his subsequent conduct, and with that which 
he has shown here. It required nerve. He has it, and enough 
of it ; excepting, and only excepting, when fear fell upon him, 
and the dread of impending exposure made him afraid. 

Gentlemen, I have but a word to say in relation to these 
anonymous letters. The counsel has called your attention to 
one single feature, which was spoken of by Mr. Gould as char- 
acteristic generally of Dr. Webster’s writing. He has called 
your attention to it in this letter, as being of a different char- 
acter. That is, the figure 9. Look at that figure 9, and see if 
it is not evidently disguised. 

Then, there are some other circumstances in connection with 
this. I do not profess to be an expert; but, when I find a 
respectable man, like Mr. Gould, who has paid fifty years’ 
attention to this matter, and another, Mr. Smith, who has had, 
perhaps, thirty years’ experience, coming upon that stand, and 
saying to a jury, that they have made a thorough examination, 
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and that they have no doubt that the handwriting is that of 
Dr. Webster, I think their testimony is entitled to some re- 
spect. If a mechanic should come and tell me, as a lawyer, 
that such a thing could be, and such a thing could not be, and 
it was exclusively within the province of his art — if I believed 
him to be an honest man, I should defer to him. If a ship- 
master should come upon the stand, and undertake to tell me, 
as a lawyer, that, under certain states of the wind, and of the 
ship, such a result would happen, I should believe him, be- 
cause he has experience, and is competent to instruct me. 

And, when a man comes and says, that, having had fifty 
years’ experience in the examination of hand-writing, that he 
has no doubt, and that is confirmed by the testimony of another 
witness, who also has no doubt, that it was written by l)r. 
Webster, then it is entitled to consideration. That letter is 
written by a man accustomed to composition. It is signed 
“Civis,” the Latin word for “Citizen.” It is written by a man 
who had some knowledge of tin* Latin tongue. Who would be 
likely, in a matter so interesting to the public, to have under- 
taken to communicate with tin* City Marshal under an anony- 
mous signature? If it were Dr. Webster, and he w r as innocent, 
would he not have done it personally, making such sugges- 
tions as he considered important ? Then, other letters are not 
testified to so positively, namely, the “Dart” and wduit I have 
called the “Sanscrit” letter. Hut you will find that the latter 
is written on a fine delicate note-paper. It was not written 
with a pen. That there was an instrument found in Dr. Web- 
ster's laboratory, which is fitted to make this, is proved; and 
that instrument is such an instrument as might have made 
those erasures upon the notes, whieh were not made with a 
pen. But I submit this part of the ease to your judgment, 
without pressing it upon you. 

Gentlemen, I do not know but that T have said almost all 
that is necessary for me to say, with regard to Prof. Webster’s 
conduct, prior to his arrest. I now propose to add a single 
word, respecting his conduct afterwards. I have spoken of 
his meeting Mr. Littlefield. He had spoken to Mr. Stark- 
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weather of Mr. Littlefield, before he met him face to face — but 
that conversation with Starkweather is too important not to 
have your attention called to it for a single moment. Here is 
a man, certainly, of intellectual culture — of a certain degree 
of self-discipline, such as you would expect to find in an edu- 
cated man. He is called upon, at his own house, after his own 
premises have been searched for the missing body of one whose 
disappearance has excited the entire community. He is waited 
upon by three police officers. They say they wish to make a 
further search of his premises. He makes no objections. He 
calls their attention to the fact, that Mrs. Bent had seen Dr. 
Parkman. He knew that story. Did it impress his mind that 
nothing was discovered ? Did he suggest this in the hope that, 
on going to Mrs. Bent with these police officers, she might 
modify her statement? They stop at the Leverett street jail. 
Mr. Clapp goes in, and, upon returning, requests them to get 
out. He, submissively, and without inquiry, follows them into 
the prison. Who is Dr. Webster? — and who are they? He, 
a professor of Harvard College ! and they, police officers of the 
city of Boston ! He follows them, and not till they reach the 
inner office of the jail, does he ask what it means. Mr. Clapp 
replied, not that Dr. Parkman ’s body was found, but, “Dr. 
Webster, you remember I called your attention to the sound- 
ings which have been made above and below the bridge. We 
have been sounding about the Medical College ; we have been 
looking for the body of Dr. Parkman. We shall look for it no 
more ; and you are now in custody, charged with the murder 
of Dr. Parkman. He articulated half a sentence/’ continued 
Mr. Clapp — “I could not understand it; and then he said, ‘I 
wish you would send over to my family.’ I told him they 
would better not learn it till morning. He seemed inclined to 
speak a word or two, and I told him he had better not say 
anything about it.” 

What was his conversation, when he was left alone there 
with Mr. Starkweather ? And remember, that, not even in the 
cross-examination, was it attempted to be shown that this con- 
versation was not reported exactly as it was taken down. The 
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appeal is then made to you, to consider him as an irresponsible 
person — that he was in no condition to know what he was 
about, and that you ought not to regard his declarations any 
more than you would those of a raving maniac. 

He had intelligence and malevolence enough to endeavor, 
then and there, to make a causdess accusation against an hon- 
est, though a humble, man. He did make inquiries, and, from 
that time, he was master of himself. He says to Mr. Stark- 
weather, “You might tell me something about it.” Immedi- 
ately after Mr. Clapp and Mr. Spurr went out, he asked for 
water. A pitcher was brought, and he drank several times. 
“He asked, ‘if they had found him.’ I told him not to ask 
any questions, for it was not proper for me to answer them.” 
No man ever had more consideration, from Mr. Parker down 
to Mr. Starkweather, than Dr. Webster had that night. He 


was expressly cautioned. He said, “You might tell me some- 
thing about it — where did they find him? Did they find the 
whole of the body?” I ask you, if, with the knowledge this 
prisoner had, that they had been sounding about that Medical 
College, and should look no more for the body, what prompted 
that inquiry — “Did they find the whole of tin 1 body? 

Mr. Foreman, or either one of you. gentlemen, 1 ask you to 
put yourselves in the condition in which Dr. Webster was that 
night, being an innocent man. A tipstaff has put his hand 
upon your shoulder, and you are taken into cuslody: and the 
body, he says, of a murdered man is no longer to be searched 
for* because they have been searching enough, and you are 
arrested as his murderer. Now, what wo, .Id prompt you to 
put such a question as that, not knowing that the mk y was 
cut up— “Did they find the whole of the body . Ihore o. - 
spoke the guilty conscience, showing a knowledge that he 
body of Dr. Parkman was not an entirety but scpa.ated 
fragments. “I then asked him, if anybody had access to Ins 

but 

makes the fires!” Next a pause. <n ' < s • ’ ’ , . to y^ g 

lain' I am a ruined man!” He then put Ins hand into h 

_ 4.1. • -ml tiiPTi he had those violent 

pocket, and took something— *nd tntn ne nau 
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spasms, and the other symptoms that followed through that 
night; and, in the presence of Mr. Cummings, the turnkey, 
while tossing upon his bed, unconsciously comes out from him 
that confession, “I expected this!” 

Now trace him down to the Medical College. He had had 
no information that the body had been found. Mr. Clapp 
told him simply that they should search no more. When he 
had reached the college, and when they were searching the pri- 
vate room, where they can find nothing, then he is calm. But 
when they got down to the laboratory, and it was discovered 
that the remains were found in the privy-vault, then came that 
spasm again. And, if you believe what the witnesses testify 
to, the sweat streamed out upon him, though he was complain- 
ing of cold — that his pantaloons were saturated, and his coat 
moistened with perspiration! 

I ask you, if this man, who has gone calmly through, inno- 
cent or guilty, more than any man I ever knew — whether you 
can believe that that was the mere prostration of an innocent 
man, or whether it was the guilty conscience that drew the 
sweat of that mortal agony out of him ? When he found that 
there was nothing discovered but these remains in the vault, 
upon which were no marks of identity, and which he did not 
see nearer than nine feet, he says, “Why did they not ask 
Littlefield ? ” “ They took me down there, and asked no ques- 
tions. ’ ’ And he comes here with no declarations, of that fear- 
ful night, which had been extorted from him by inquiries. 
All that comes here is voluntary, unconscious confession of 
mute nature in the man. 

Now, I have but one other fact to comment upon, and I will 
relieve your patience. On Saturday, he remains in this con- 
dition. Mr. Andrews states to you that he went in there in 
the morning, and then he made that cruel accusation against 
Littlefield, although he said — not as the counsel put it to you, 
but in his own language, — ‘‘That is no more Dr. Parkman’s 
body than it is my body; but how in the name of Heaven it 
came there, I do not know.” This is his defense; and it is 
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expected that this asseveration, which is no more than his plea 
of not guilty, is to outweigh the proof ! 

Gentlemen, was he in that condition when lie could have 
made an inquiry, at any time ? Can you conceive of any inno- 
cent man, going along through twenty-four hours, nearly — 
for it was followed up during that day — and being perfectly 
mute, making no inquiry. The only thing was, to ascertain 
from Starkweather what he could not tell him with propriety. 
And from that hour in which the remains were found, not a 
word escaped him, in regard to the matter. He continued 
there till the Police Court, on Monday. He says, “I will go to 
prison; I will let my family suffer the torture of suspense; 
I will let my name be blighted by the prejudgment of the 
world ; I will not even ask them what their evidence is.” Then 
he returns to that prison, and there he writes the letter con- 


taining this sentence : 

“Tell mamma not to open the little bundle T gave her the 
other day, but to keep it just as she received it.” 

Gentlemen, you have that letter with you. Here is a man 
of education — here is a man who has lived all his days under 
the influences of cultivated, social and domestic associations 
—here is a man, a professor in a Christian university, whose 
motto is, “Christ and the Church!” lie is in the cell of a 
prison, as he was described by his counsel, and he sits down 
under this terrible accusation — an accusation that he had been 
guilty of a crime at which the universal heart of the world 
revolts'. And, gentlemen, he is the victim of a conspiracy, 
which has fabricated that accusation against him. He Hits 
down to write to his daughter, to ask his wife to conceal that, 
which, when this note was read, and the officers went there, 
turned out to be the two notes, and that statement of the in- 
debtedness of himself to Dr. Parkman ! „ 

And you will find it underscored. ‘ ‘ not to open that bundle^ 
He is writing a letter, for the first time, to his daughter; anl 
fLL you whether ho indicates in that such ■ “ k » 

counsel would claim for him 1 What » that !o«eH_N ot_a 
word in it, that ho himself was assured of lus mnoconct, 
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telling her to keep up her heart, for it would all be made right ! 
Not a syllable which could strengthen and assure them — not a 
word of reliance upon God, in that dark hour — but a paltry 
enumeration of his physical wants, and so on through — a little 
pepper ! and a little tea ! Gentlemen, I forbear. I submit to 
you, that is not a letter from an innocent father, the victim 
of a foul conspiracy, immediately after his imprisonment, to 
a distressed and anxious child. I will not comment upon it. 
You will consider with what justice the claim can be made, 
and how it indicates character. 

Gentlemen, we have been asked here to consider that, if this 
act was done by Dr. Webster, it must have been in the heat 
of blood, provoked by contest, and therefore to be considered 
as manslaughter. When the counsel said, “Would to God that 
he had rushed out, and said, ‘I have killed my brother man!’ ” 
— remember what he did. Remember his plans, which repel 
the presumption that it could have been done in the heat of 
blood. I have not thought it proper to dwell upon the cir- 
cumstances which imply premeditation, nor do I do so now. 
It is entirely immaterial whether he premeditated this one day 
or one minute. If you are satisfied that he did remove Dr. 
Parkman from this mortal life, however sudden, if it was done 
with an instrument likely to cause death, and unprovoked by 
a blow, then it is just as much murder as if he had premedi- 
tated it for months. We find in that the implied malice of the 
law. I leave it to you to say, whether you do not find the ex- 
press malice of the law. The treatment of these remains 
proves incontestably that there was the malice afterwards, if 
not before; as described by the great reader of human nature, 

“It doth seem too bloody, 

First to cut off the head, then hack the limbs; 

Like wrath in death, and malice afterwards.” 

I do not know as you could find in the books a better illus- 
tration of the implied malice of the law than this cruel con- 
duct indicates. 

Have you any doubt, from all this evidence, that Dr. Web- 
ster had an agency in the death of Dr. Parkman 1 Can you 
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doubt it for a moment ? It is not a possible doubt that will 
shield you from your responsibilities — it must be a reasonable 
doubt. And [turning to the bench] I invoke your Honor 's 
instruction to this jury, as to what a reasonable doubt is. It 
is a doubt for which a man can give a good reason, and not a 
mere possible doubt that somebody else may have done it. 
And it is for you to say, upon all this evidence, whether you 
do entertain that reasonable doubt which is recognized by the 
law, and which, extended beyond its fair meaning, would leave 
society at the mercy of the passionate, the lawless, and the 
depraved. 

Gentlemen, you have had appeals to you, in behalf of the 
prisoner’s family, both in the opening of the counsel, and in 
the closing argument. God forbid that we should forget them, 
though he did ! We will remember them better than he remem- 
bered the family of Littlefield, whom he could gratuitously 
charge with being the author of a homicide, or a conspiracy, 
which was worse; and more than he thought of the family of 
Dr. Parkman, when he was endeavoring to impress upon Mr. 
Pettee, by a gross and audacious falsehood, that Dr. Park- 
man had been insane, — taking away from them, in their be- 
reavement, the consolation of thinking of him as he was, and 
as the proof has shown him to have been, on that fatal morn- 
ing, in good health of body, his mind in its undimmed intelli- 
gence, and in unusually cheerful spirits. 

There is another family we are not to forget. That wife, 
whose partner and protector has been suddenly removed from 
her companionship; — that invalid daughter, on whom his last 
thoughts were most probably centered, as was indicated by the 
purchase of that delicacy for her on Friday,- -that daughter 
to whom his kind and paternal presence made up the daily 
sunshine of her weary hours but to whom, in his assiduous 
kindness, he will never come again ; — and that only son, who 
was compelled to hear, in a foreign land, the heart-crushing 
intelligence that he should see his father’s face no more; and 
who comes home to enter upon the large responsibilities which 
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his father’s death devolves upon him, without parental guid- 
ance and counsel! 

The family of the prisoner are not to be forgotten. Our 
hearts bleed for them now; but it is one of the great Provi- 
dential penalties of sin, that the innocent must suffer with and 
for the guilty. In the official experience which has been com- 
mon to my learned friend and myself, we have often seen 
the mother, the sister, heart-broken, appealing for mercy for 
some sinning, erring son or brother. Gentlemen, it is so every- 
where; and no man can transgress the laws of God, without 
involving others in the suffering that must follow. But is 
that a reason why we should fail to do our duty, compassion- 
ately, it is true, but resolutely and firmly, like men? 

It was the remark, gentlemen, of a great English statesman, 
that ‘ ‘ the great object of all good government was to obtain a 
good jury.” If in any government this is true, it is especially 
so in ours, which is ‘‘a government of laws, and not of men.” 
The constitution of this commonwealth, as I have already inti- 
mated to you, as its first and highest object, has the protec- 
tion of life, — the security of human life against the violence of 
passionate and the machinations of wicked men. And, gen- 
tlemen, shall it fail of this, its high purpose ? 

If you undertake to exercise, here, the prerogative of mercy, 
— a prerogative which is assigned by that constitution to an- 
other tribunal, — how can you tell, gentlemen, what mercy is? 
I very much doubt, indeed, whether these murders — which 
have so thickened upon us of late, the investigations of which 
have crowded, within the last few months, our judicial annals 
— I very much doubt whether here, in Massachusetts, we 
should have had to deplore them all, had it not been for the 
weakness of jurors, who have permitted those proved to be 
guilty, through a false tenderness of conscience, to go unpun- 
ished. Remember that great maxim, which has been long hon- 
ored in other lands , — “Judex damnatur cum nocens absolvi- 
tur ” — the Judge is condemned when the guilty is acquitted. 
The juror who permits the guilty to escape, convicts himself. 
If ever we have had a case which requires the jury to stand 
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lip firmly to the discharge of their great duty as citizens, it 
is here and now. The mercy which is to be exercised by a 
jury may be more effectually exercised by a conviction, often- 
times, than by an acquittal. How can you tell, — who can tell 

how many great crimes might have been spared to humanity, 
if all our verdicts heretofore had impressed upon the public 
mind and the public heart the certain conviction, that judicial 
punishment follows, like its shadow, detected crime ! 

I do feel, gentlemen, that upon twelve men here is resting a 
higher responsibility than ever rested on twelve men in Mas- 
sachusetts before. Remember that we have had here, through 
these long and weary days, those whose labors will carry tins 
trial, and all this mass of proof, unanswered by any explana- 
tions on the part of the defendant, into all lands, to be read in 
all languages, and to be read, gentlemen, as a memorial of you 
among all men, — a testimonial of the degree of inflexibility 
and firmness which you shall have exhibited, in upholding, 
paramount and supreme, the law under which human life has 
claimed and enjoyed protection, in this Commonwealth of 
Massachusetts, since its foundation by the Pilgrims! 

THE JUDGE TO THE PRISONER. 

Chief Justice Shaw. Prisoner at the Par: Pefore com- 
mitting this cause to the jury, if you have 1 anything to say, 
you may address the jury, making any statement that you 
think’ fit, and which you think necessary for your defense. 1 
ought to inform you, also, that this is a privilege granted to 
you, which you may use or not, at your own discretion. 


PROFESSOR WEBSTER'S STATEMENT. 

Professor Webster. I feel indebted to your Honor for this 
kind permission. I cannot go into an explanation of the net- 
work of circumstances which has been woven around me, and 
which, in nine cases out of ten, would require many hours to 
unravel, though, to probably nine-tenths of them, I could give 
a satisfactory explanation. 
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On all the points, testimony had been placed in the hands 
of the counsel ; and my innocence would have been firmly es- 
tablished, if it had been produced. But, acting entirely under 
their guidance, I have sealed my lips, and, from the first 
moment, I have trusted entirely to them. They have not seen 
fit to bring forward the evidence on a great variety of subjects, 
which, therefore, have been brought to bear, with consum- 
mate ingenuity, against me. I trust they will not be consid- 
ered against me by the jury. 

I will allude to one or two of the subjects which have been 
unexplained. I doubt whether the letter written by me, from 
the jail to my daughter, and which has been read, was the 
first, because there were two or three long letters which I 
wrote about that time. The inference, from the sentence in 
that letter, which led to the examination of my private papers 
by the police, was different, very different, from what was 
intended by me. The explanation of that sentence is as fol- 
lows: I had read, in one of the daily prints, which were dis- 
tributed in the prison, some of the various fabrications which 
were made respecting me ; and one of them which I saw was, 
that I had purchased a quantity of oxalic .acid. It immedi- 
ately occurred to me that the very parcel referred to was 
saved, and could be produced. For several days, Mrs. Web- 
ster had reminded me of a want of citric acid, and laughed at 
me when I returned home for forgetting to obtain it. 

On the very day of my arrest, I stopped at Mr. Thayer’s 
Apothecary establishment, in Bowdoin square, conversed about 
half an hour, on various topics, and purchased the citric acid. 
I carried it home, and placed it in my wife’s hands, saying, 
' ‘ There is your acid. ’ ’ I knew that the possession of the acid 
would show that it was not oxalic; and hence the request 
about the bundle — not to open, but to keep it — had no connec- 
tion with the papers. 

Mr. Charles Cunningham was at my house when the officers 
came there to examine. They broke open a trunk, examined 
it, and left. Afterwards, Mr. Cunningham opened that trunk 
and, in looking over the papers, found the notes lying there ; 
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and thinking they had been overlooked, and that the officers 
might come again, laid them in sight, and made a memoran- 
dum of it, in the presence of a witness. 

Then, with regard to Air. Thompson ! I conversed with him 
on this very point of aberration of mind, and also asked him 
if Dr. Parkman had in his hand, when he saw him. tliis very 
bunch of lettuce ; and I think he added, that he had a bundle. 

In regard to the nitrate of copper, — either the lecture pre- 
ceding my arrest, or the one preceding that, I had occasion to 
show the experiments of changes of color in gases. I prepared 
a large quantity of the nitric oxyde gas. In a two gallon jar, 
were placed nitric acid and bits of copper. Nitric oxyde gas 
is thereby produced. After standing a few hours, it becomes 
colorless; and, during the lecture, by the admission of oxygen 
gas, it becomes of a bright orange color, the gas being changed, 
by this experiment, into nitrous acid. Wood, by t lie admission 
of oxygen gas, is changed from dark venous blood to florid 
red. And so I might go on, and show how these circumstances 


which have been testified to have occurred. 

My very calmness has been brought against me. My trust 
has been in my God! I have been advised by my counsel to 
remain as calm as possible. 

That money paid Dr. Parkman I had positively laid by, 
from day to day, in this little trunk, and, unfortunately, no 
one can be produced who saw me pay it. Several years hko, 
I had been in the habit of having students in my laWatory. 
but, for a number of years. I have prepared everything with 
my own hands. The reasons why I excluded any one from 

my laboratory are obvious. I will not allude to them. 

This will serve to give the jury an idea of the perversions, 
as I must call them, which have been brought forward in this 


^very day, from the Friday of the disappearance, to the 

»>•. ** — * 3 
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o’clock I went toward the omnibus office, to go out, but stopped 
in at Brigham’s, and took a mutton chop. From there I went 
to Kidder’s, and from thence to the omnibus office. 

But, accident put it into my power to show that I had been 
at one place on Wednesday evening. Having occasion to make 
a little present, I went to Munroe’s book-store, and bought 
Humboldt’s late work. I took that book with me, stopped 
again at Brigham’s, and thence went to Mr. Cunningham’s. 
On my arrival, I found that I had forgotten my book. They 
went to Brigham’s, and found the book; but, unfortunately, 
on the other occasion, I cannot prove the fact; and so it has 
been with the greatest number of other circumstances. I will 
not detain the Court by detailing them. 

If the Court will allow me to say one word more, — I have 
felt more distressed by the production of these various anony- 
mous letters, I had almost said, than by anything else. And 
I call my God to witness, while I positively declare, I never 
wrote them ! Since my trial, my counsel has received, on this 
day, a letter from this very “ Civis” ; and if he is present, and 
has a spark of humanity, I call upon him to come forward, 
and acknowledge it! 

THE CHARGE OF THE CHIEF JUSTICE. 

Shaw, C. J. Gentlemen of the Jury : It is with the deep- 
est sense of the responsibilities which devolve upon me, that 
I rise to address you upon the most important and interesting 
subject that can be called to the attention of a jury. 

But this case has continued so long, it has been brought now 
to such a crisis, the whole of the evidence and the whole of the 
argument, being before you — that we feel unwilling, notwith- 
standing the lateness of the hour, painful, responsible, labo- 
rious, as it is, not to go on with the cause, that you may pro- 
ceed to consider of your verdict. 

For this purpose, not because it is not important, but on 
account of the peculiar circumstances, I shall be more brief 
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than I should otherwise be. But it is, after all, mainly a ques- 
tion of evidence. The principles of law, for which the Court 
are responsible, are few, plain, and simple. I shall be able 
to state them briefly; and it will be my duty to consider 
the rules of law, rather than make an examination of the evi- 
dence itself. 

Gentlemen, some appeals have been made to you upon your 
duties. I think, after what is apparent of this character, after 
the long work of a fortnight, the mode in which the cause has 
been conducted, the degree of solemnity which has affected 
the minds of all, must have already affected you, more than 
any words of mine can do, with the vast importance to nil 
citizens of their great rights, and, above all, the right to life. 

I may make a few and simple observations upon what I 
consider the real, the appropriate duties of jurors, and of 
courts, in a case of this description. This is a case in which 
a party is charged with a high criminal offense — one of the 
highest known to the laws. We profess to live in a government 
of laws. And now, by a distribution of those powers which 
go to make up the powers of a civil community, the constitu- 
tion has intrusted to another department of the government, 
the power of making the laws. For that we are not respon- 
sible. And whatever may be the view of all of us, or any of 
us, upon the subject of the particular punishment whieh that 
law has appropriated to a particular offense, it is not our 
duty to consider it. But it is our duty to carry them into exe- 
cution, — to administer them truly and fairly. And every 
government must not only have the Legislature to make the 
laws, but the Judicature to administer them. 

The appropriate province of jurisprudence is to take* the law 
as we find it. And when any person is brought before us in 
the manner required by the law, we are to consider what the 
law and evidence are, and whether or not he has violated it 
in any such way as to be amenable to public justice. If so, 
we are to declare it. Here is a division of duties. The jury 
have their duty ; the Court have theirs ; and each is responsible 
for its own. It is the province of the Court to lay down and 
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state what the laws are ; to regulate the course of proceeding 
in a particular case ; to direct what shall or shall not be con- 
sidered competent evidence, and, generally, to conduct the 
trial. 

But it is for the jurors to take this mass of evidence into 
consideration, — to apply their best judgment and their best 
efforts to ascertain the truth, and then to declare that truth, 
in what is called the verdict, that is, in the declaration of 
truth. This is the province of the jury. And while each con- 
tinues and keeps within its own province, the law will be ad- 
ministered; all will be done which should be done, for the 
punishment of the guilty, and the relief of the innocent. 

With these preliminary considerations, I will consider this 
case. 

This, gentlemen, is an indictment charging the defendant, 
the prisoner at the bar, with the crime of murder. Homicide, 
gentlemen, of which murder is one of the highest species, is 
of various degrees, according to the circumstances. There may 
be homicide that is the death of another in self-defense ; it may 
be in the execution of criminals, and in other ways. Homicide 
is a generic term, embracing every species, by which the life 
of man is taken. It may be lawful or unlawful. It is lawful, 
when it is alone justifiable, in war, or by an officer, under a 
proper warrant. And it is also justifiable in self-defense. 

It is not necessary for me to go into those distinctions. But 
I will state them briefly, from the books, and then submit to 
your consideration the crime with which the defendant is spe- 
cially charged. 

The indictment, in the present case, charges that the pres- 
ent defendant, “Professor John W. Webster, of the Medical 
College, and professor in the College at Cambridge, did, on 
the 23d day of November last, violently make an assault upon 
Dr. George Parkman, and then and there did deprive him of 
his life by violent means”; and so the Grand Jury declared, 
that in these forms, or one of them, this crime was com- 
mitted. 

The law provides what the punishment shall be but, in de- 
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termining what murder is, wt* all resort to that great magazine, 
the common law. This provides what murder is; but the stat- 
ute provides only that the person who shall be guilty of wilful 
murder shall be punished with death. But the common law 
of England and of Massachusetts is as much binding as that 
of our own Legislature. W e adopted it when our ancestors 
settled here. It has been successively adopted since that time, 
and was introduced into the constitution of our own state; 
and it has the same force as if it had been specially enacted 
by the Legislature. 

Referring, then, to this, I may as well state it now, from 
a former memorandum of my own. I ought to have said, that, 
in rising to address you, it would have been, certainly, more 
satisfactory to have taken more time. But this would have 
prevented you from entering on your duty immediately. 

But, gentlemen, I will state, therefore, from a former memo- 
randum, revised for this purpose, that an unlawful homicide 
is distinguished into murder and manslaughter. 

Murder, in the sense now understood, is the violently kill- 
ing of any person, under the peaee of the commonwealth, with 
malice prepense or aforethought, either express or implied by 
law. 

Malice is used in a technical sense, not only including hatred 
and revenge, but every other unjustifiable motive. 11 a man 
should kill another, with a motive of gain, it is unlawful. It 
is not confined to one or more individual persons; but it is 
a thing done, “malo animo with a malicious mind, when the 
fact has been attended with such circumstances as carry in 
them the plain indications of a heart regardless of social duty, 
and fatally bent upon mischief. And, therefore, malice is im- 
plied from any deliberate and cruel act against another, how- 
ever sudden. Manslaughter is the unlawful killing of another, 
without malice ; and may be either voluntary, as that done with 
a real design and purpose to kill, but through tin* violence of 
sudden passion, occasioned by some provocation, which, in 
tenderness to human nature, the law considers sufficient to 
palliate it and rebut the presumption of malice ; or from acci- 



402 


IV. AMERICAN STATE TRIALS 


dent, when not accompanied with any intention to take life. 
Hence, it will be seen that the characteristic distinction be- 
tween murder and manslaughter is malice express or implied. 
It therefore becomes necessary to ascertain, with some preci- 
sion, what constitutes the legal nature of malice, and what 
evidence is requisite to establish the proof of it. 

The authorities, therefore, proceed to state that the implica- 
tion of malice arises in every instance of intentional homicide, 
the fact of killing being first proved. Therefore, all the 
circumstances of excuse or palliation are to be satisfactorily 
proved, unless they result from the evidence produced against 
him, showing that if any killing is proved, it must have been 
with provocation by blows or other justification. And if there 
is no justification or excuse in the attendant circumstances, 
the case will be such as to warrant the conviction of the party. 

This rule is founded upon the plain and obvious principle, 
that a person must be presumed to intend to do that which 
he in fact does ; and that he must intend the natural, probable, 
and usual consequences of his own acts. Therefore, where 
he assails another with a dangerous weapon, with a weapon 
likely to do bodily harm, the presumption is that he intended 
death, or great bodily harm ; and as there can appear no proper 
motive for such a cruel act, in the absence of proof, the con- 
sequence is inevitable, that it was done unlawfully. On the 
contrary, if death is inflicted so suddenly after provocation, 
and if there be any such cause of provocation, as the law 
allows, as to make it manslaughter, the act is deemed to be 
without malice aforethought. 

It is a settled rule, that no provocation with words only will 
justify a mortal blow. Then if, upon provoking language, the 
party intentionally revenges himself with a mortal blow, it is 
unquestionably murder. It is a settled rule, that no provocation 
by words only, however opprobrious, will justify a mortal 
blow, intended to inflict death. I shall have occasion to ex- 
plain, that where a pistol is discharged at the body of an- 
other; where a heavy bludgeon, or an axe, is used upon the 
body of another ; where a knife is used, — these are dangerous 
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weapons, and are indicative of an intention to kill. The law 
will reduce it to manslaughter, if there be provocation suffi- 
cient for this. But words are not sufficient for this. It must 
be at least an assault. The word aforethought is used not as 
simply implying deliberation or the lapse of time, but as 
rather intended to indicate purpose or design, and in contra- 
distinction from accident or mischance. 

I may verify these positions, perhaps, by being permitted 
to read one or two passages from a work of good authority — 
one from which passages have already been read to you, by 
opening counsel for the defense, — from the Pleas of the Frown, 
by East, a gentleman afterwards one of the Judges in India. 

East's Crown Law, chapter 5. section 2: “Murder, in the 
sense now understood, is the voluntary killing a person under 
the King's peace,” — and, in my definition, 1 use, in place of 
that term, the words, under the peace of the commonwealth, — 
“of malice prepense or aforethought, either express or implied 
by law r ; the sense of which word malice is not confined to a 
particular ill-will to the deceased, but it is intended to denote, 
as Mr. Justice Foster expresses it, an action flowing from a 
wicked and corrupt motive, a tiling done mulo auhno, where 


the fact has been attended with such circumstances as carry 
in them the plain indications of a heart regardless of soeial 
duty, and fatally bent upon mischief. And. therefore, malice 
is implied, from any deliberate, cruel act against another, how- 
ever sudden.” Sec. 12: “The implication of malice arises m 
every instance of homicide amounting in point of law to mur- 
der; and in every charge of murder, the fact of killing being 
first proved, all the circumstances of accident, necessity, or in- 
firmity, are to be satisfactorily proved by the prisoner, unless 
they arise out of the eviileoee produced against him, 
is intended here only to speak of the more del .her, e and de- 
p raved species of that offense, where a mind has brooded upon 

taproy^d marked out the object of detraction m cool 
blood , and not where there is heat of blood »™inp from provO; 
cation, or from mutual combat " Where than » > 
dangerous weapon, where it is intended to detroy lift, 
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do some great bodily harm, — and I use this qualification of 
some great bodily harm, because a person may use a danger- 
ous weapon, and say that he did not intend to kill, — if he in- 
tended to do some great bodily harm, and death ensue, it is not 
enough for him to say, “I meant merely to wound him, but 
the blow unluckily killed him” : it is no excuse: he intends to 
do great bodily harm. 

Then, what is that will reduce murder to manslaughter? 
It is said, in the passage that has been read, that it is out of 
regard for the frailty of human passion. Every man, called 
upon suddenly to defend himself, is inspired with a principle 
which puts him upon resistance; and if, during that period, 
he attacks the party thus injuring him, by blows, and death 
ensues, it is regarded as done through heat of passion, and 
not through malice, or that cold-blooded feeling of revenge, 
which more properly constitutes the emotion, the feeling, the 
passion, of malice. 

And -so, again, in an instance which may be presented of 
heat of blood in mutual combat. Two persons come together, 
not intending to quarrel ; because, if they do intend to fight 
a duel, then it is murder. But two persons come together. 
Angry words arise. Then they come to blows. It is immate- 
rial who strikes first, supposing that there is nothing unfair 
on either side, but it is a fair combat. One seizes an instru- 
ment, and strikes a deadly blow. That is regarded as heat of 
blood; and, though not excusable, because a man is bound to 
control his passions, yet it is not that higher offense, which is 
called murder. 

We have gone into these distinctions, though there is not 
much necessity for it, because, where death ensues, and there is 
no evidence of provocation, or of heat of blood, or mutual com- 
bat, the fact of killing implies murder, and the jury would be 
warranted in finding a verdict of murder. There seems to 
have been little evidence, in the present case, that the parties 
had a contest. There is some evidence of angry feelings. But 
angry words are not sufficient. And, unless these angry feel- 
ings resulted in angry words, and words were followed by 
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blows, then there is no evidence of mutual combat or provoca- 
tion, on the one side or the other. With those distinctions, and 
without going more minutely into the law, we will proceed to 
the further consideration of this case. 

The party is charged with having committed the crime of 
murder upon the deceased. In order to establish this fact, two 
things are to be proved. In the first place, that death hus been 
inflicted upon the party alleged to be deceased; of course, 
where he is dead, that this has been inflicted by violence ; that 
it has been inflicted under such circumstances as to exclude, 
beyond reasonable doubt, any supposition of its being done 
either from accident or suicide. 

If a dead body is found, and seems to have been destroyed 
by violence, three questions should la* asked: Did he destroy 
his own life? Was it caused by accident ? or, was it from vio- 
lence inflicted upon him by others? 

In most cases, there are facts and circumstances which sur- 
round the case, which answer the questions at once. If you 


see the effect, and the cause is apparent, there is no more de- 
liberation. You sometimes find that a Coroner is called. 
Sometimes it is unnecessary to hold an inquest, although there 
may be some indications of a sudden death. hat is the rea- 
son of a Coroner’s inquest? A man has suddenly died, and 
it is proper that there are investigations into the cause of 
death. You perceive, by the whole course of this trial, by the 
tenderness of the law for the party deceased, and all connected 
with him,— by the tenderness, also, manifested towards the 
prisoner— how carefully and how scrutinizingly the law re- 
gards the life of every member ot societj. 

It is not necessary for me to say lien — the spirit pervades 
the whole body of our law— that, before the law, all are equal ; 
and whatever may be the circumstances of the individual, it 
makes no difference. Life has been destroyed by violence. 
Therefore, the law institutes proceedings. And whether, as 
in one of the most recent cases which occurred, it. be a colored 
child in a country alms-house, or whether it be one of the most 
eminent individuals in the community for science and wealth, 
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it makes no difference. The same apparatus is provided — the 
same security provided for every individual. Then, the pur- 
pose of the inquest is, when there is a sudden death, that the 
public shall be informed — and the community have a right to 
know — how it happened. Therefore, an officer is appointed 
whose duty it is to go to the spot, take all the evidence arising 
from the state of things, obtain a jury, and ascertain what are 
the facts. If, as in the present case, they appear to charge any 
individual, then that is the basis of further proceedings. If 
they are satisfied that it is by an act of God, a dispensation of 
Providence, then they must report that. The result is given 
to the proper authority. Thus, every means is taken to vindi- 
cate the law. If it be suicide, in England, the party forfeits 
his goods ; in our commonwealth, there is nothing of the kind. 
And, therefore, if it be suicide or accident, no further action 
is necessary. But if some person is charged with murder or 
manslaughter, affecting the life of the individual, then it is the 
duty of the officers to proceed further. 

This, gentlemen, is a case in which a person suddenly dis- 
appears ; in which evidence has been laid before you, to show 
that he was deprived of life at or about a particular time, 
under such circumstances as to lead to a strong belief that 
some person or other had done the act which led to this result. 

Now, this is to be proved by circumstantial evidence ; that 
is, nobody saw the act done. And, therefore, it becomes im- 
portant to state what circumstantial evidence is, and to give 
you some idea of the mode in which an investigation is to be 
pursued by the aid of circumstantial evidence. 

The distinction between direct and circumstantial evidence 
is this : Direct or positive evidence arises, where a witness can 
be called to prove the precise fact which is the subject of the 
issue in the trial ; that is, did one man cause the death of an- 
other? That is the fact to be proved. Well, no witness saw 
it: but can it not be proved? Circumstantial evidence may 
be of such a nature as to warrant a conclusive belief that some- 
body did it ; and it would be injurious to the best interests of 
society, to have it so ordered that circumstantial proof cannot 
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avail. If it were necessary always to have positive evidence, 
how many of the acts committed in the community, which 
destroy its peace, which subvert its security, would go entirely 
unpunished ? No, gentlemen : it is not so. There may be evi- 
dence quite as strong, indeed, sometimes considered stronger, 
from circumstantial evidence, as from positive. The attempt 
to compare one of these means of proof with the other is not 
based upon sound elements of comparison, because there is no 
common medium by which they can be compared. Each has 
its own advantages and disadvantages, and it is necessary to 
understand them both. 

The necessity, therefore, of resorting to circumstantial evi- 
dence, is absolute and is obvious. Crimes are secret. Most 
crimes seek the security of secrecy, and of darkness. Tt is, 
therefore, necessary to use another mode of evidence than that 
which is direct, provided there is another mode : ami, thanks to 
a beneficent Providence, there is furnished a means of proof, 
in another way, which is quite as strong, and quite ns satisfac- 
tory, as that arising from the direct testimony of a witness. 

But I have stated that each has its advantages and its disad- 
vantages. Now, the advantage of positive testimony is, that 
you have a man, who, if he is to be believed, saw the act done; 
and, the only question is, whether lie is to be believed. \ on 
have the satisfactory evidence of that witness; and. from the 
circumstances and peculiarities in which he is placed, he may 
be entitled to belief. The advantage is, that you have a man 


who testifies to the fact itself. 

But in a case of circumstantial evidence, no person having 
witnessed the fact, you arrive at it by a series of other acts 
which, by long experience, we have so associate/ \n i 
in question, that they lead to a conclusion as direct, as positive, 
as satisfactory, as if it was derived from positive proof 
Circumstantial evidence is founded on experumcc. imd obvious 
facts and coincidences, establishing a connection between tin 
known and proved facte, and the facts sought to be proved. 

It must be a fair and natural inference, not a 
artificial one. There are some instances where the law has 
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declared that a fact shall be considered as evidence of such a 
conclusion ; but it has not commonly been so ; and perhaps the 
better rule is, that it should not be so. It has sometimes been 
held, that a woman who is the parent of a bastard child, and 
who giyes no notice of the birth of her child, being found with 
a dead child, it is to be presumed that she murdered it; but 
that is an artificial and not a natural presumption. But, in 
circumstantial evidence, the inference to be drawn from the 
facts is a probable one, and it should be a necessary one : the 
presence of one is proof of the existence of the other. 

For this purpose, therefore, each fact which is necessary to 
the conclusion must be distinctly proved. It is not, therefore, 
that you may offer partial proof of a variety of facts, and then 
ask the jury to draw an inference from them. Each fact must 
be proved, as I have said ; that is, each fact necessary to the 
conclusion. 

It does sometimes happen, as it does in the present case, that 
facts are offered in evidence, not because they are necessary 
to the conclusion, but to show that they are consistent with it, 
and not repugnant to it. 

If the proof of one of these facts fails, it does not destroy the 
chain of facts ; it fails only to give them that particular corrob- 
oration. I will only illustrate it by a fact in the present case, 
which I shall consider more particularly by and by. 

Suppose, for instance, there is proof here, which goes to show 
that the teeth found in the furnace were the identical teeth 
belonging to Dr. Parkman, as examined a fortnight before, and 
actually seen by one person the day before his disappearance. 
This has a tendency to prove that he was the person. The first 
great fact to be proved being what is called the corpus delicti , 
the body of the crime ; — ordinarily, it is to prove that the 
crime has been committed. 

Now, suppose, at the same time, there is other evidence in 
the case, of a less conclusive nature, — for instance, the shape, 
size, height of these various parts, when put together, which 
would naturally conform to the body sought. Now, this latter 
view would fall short of being a conclusive circumstance, be- 
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cause the same height, and the same other indications, might 
not be so indicative of the individual. They go to corroborate 
the first evidence thus far, that they are consistent with it ; 
and a great part of the evidence is resorted to. not because each 
of these particular facts is necessary to establish the main con- 
clusion, but because they go to show that the circumstances are 
not such as to be repugnant to or inconsistent with it. It must 
depend upon a basis of facts, which must be as strictly proved 
by testimony as any other facts must be; the coincidences may 
be of a physical character, or of a moral nature. The ordi- 
nary views and feelings with which parties act are facts, and 
they are of such uniform operation, that a conclusion may be 
drawn from them, that, if a person acts in a particular way, 
he does it from a particular motive: when they are of a physi- 
cal and mechanical nature, they are very strong — sometimes 
they may be so strong that there can be no question on the 
subject. Take an instance where it is natural or physical. Cer- 
tain circumstances may exist, which are so conclusive as to 
leave no doubt. 

One of the recent eases that occurred in this court was a 
murder, by stabbing in the heart with a dirk-knife. What 
were the coincidences in that ease ? There was evidence tend- 
ing to show that the party charged had possession of the knife 
during the day. On the next morning the handle of the knife 
was found, having been thrown into an open cellar. Some of 
the witnesses testified that, that was the handle of the knife. 
Afterwards, at a later hour of the day, the blade of that knife 
was found broken in the heart, of the deceased. Now, when 
the pieces came to be fitted together, no person could have any 
doubt that that blade was the blade belonging to that handle. 
No two knives could have been broken in precisely the same 
way as to produce edges that would so precisely match. 

An instance is mentioned in the life of Lord Lldon, that he 
was in one of the courts, trying a criminal charged with mur- 
dering another with a pistol. There was a great deal of evi- 
dence tending to show that he was near the place about the 
time the crime was committed, and other evidence going to ere- 
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ate suspicion that he was the person who fired the pistol ; but 
still, the circumstances failed to be conclusive of fastening it 
precisely on the individual, which was the great object of all 
this investigation. The surgeon stated, in his examination, in 
the presence of the Judge, that the pistol must have been very 
near the body. On being asked why, he replied, “Because the 
body was blackened, and the wad was found in it.” Said 
the Judge, “Did you keep that wad?” “I did,” was the re- 
sponse; and the Judge requested him to examine it. It was 
found that the wad was made from a part of a song ; and the 
other part was found in the defendant’s pocket. The two 
parts corresponded. 

I only put these as cases showing what are, and what are 
not, circumstances from which conclusions may be drawn as 
satisfactorily as from positive testimony. But these are from 
physical causes. 

There is another class of circumstances, which are to be con- 
sidered as moral, arising out of the conduct of men in certain 
situations; because, from long experience, it is known that 
men act from motives ; and that men, in certain circumstances, 
are likely to act in a particular way. Indeed, this is the only 
mode in which a great variety of crimes can be proved, because 
there are many crimes which can be proved only from the in- 
tent. Now, the intent is a secret of the heart, which can be 
known only from his declarations : and those he may express 
to none, so that they remain known only to Him who is the 
reader of all hearts, except by external acts. 

But it is reasoned from the fact that a man, doing a certain 
thing, acts in a particular way ; and, as I have already stated, 
in another part of the case, a man is always presumed to in- 
tend the natural and usual consequences of his own acts. 

The natural conduct of men is such, that fair inferences can 
be drawn from it. It is necessary, to the proper administration 
of justice, that such evidence shall be admitted, because it is, 
in its nature, satisfactory; and, if proved, it is equally con- 
clusive. 

There are various other views taken: where, for instance, 
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probable proof is brought of a state of facts, the absence of 
evidence tending to a contrary conclusion is then to be 
weighed, to be considered ; and I shall have occasion to con- 
sider that, by and by, in another part of the present case. So, 
if a party who is called upon to meet a charge, and against 
whom stringent proof is produced, can offer satisfactory 
evidence to account for the circumstances in which he is 
placed, in another way, and does not do it, the presumption is, 
that the proof, instead of rebutting the charge, would have 
the contrary effect ; and, therefore, he* suppresses the evidence. 

There is another consideration, and that is this: that infer- 
ences coming from independent sources, different from each 
other, and tending to the same conclusion, not only support 
each other, but support each other with an increased weight 
of evidence. 

To illustrate. Suppose, for instance, in the case just men- 
tioned, that the paper containing the song was produced. It 
is barely possible that he might have picked up tin* piece. It 
is not conclusive that he wadded the gun himself, from the 
fact of the piece of paper being found in his possession. Hut 
suppose, from another, and an entirely independent witness, 
it was proved that that individual purchased that paper, that 
particular song, at a shop, the day before; then we have con- 
current circumstances, coming from different sources, inde- 
pendent of each other, which bear upon the same conclusion, 
and therefore have a very strong tendency to establish the 


result. 

Under this head— that is, under the head that a party who 
can produce proof, and does not do it, thereby, to some extent, 
corroborates the evidence produced against hun- may be re- 
ferred various other considerations, where it is shown that t e 
party has attempted to suppress proof, has endeavored to pre- 
vent things from being known which might make against him ; 
such efforts, when proved, exert an influence against him. 

It sometimes happens that a man may beplaoed >n«^ha 
situation that he attempts to resort to deception for the pur- 
pose of concealing proofs, when he is an innocent man, instead 
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of having the fact produced. That was the point in the case 
produced yesterday, of a man who was convicted of the mur- 
der of his niece, because she suddenly disappeared under cir- 
cumstances that gave rise to the suspicion that she was dead ; 
then he attempted to impose on the Court by presenting an- 
other person as his niece. The deception was discovered, and 
operated against him. 

In that light, in connection with these various considera- 
tions, certain rules can be applied to circumstantial evidence. 
The first is, that the circumstance on which the conclusion de- 
pends must be fully established by proof. They are facts. They 
are not less to be proved by competent evidence than if they 
were the direct proof. Under this rule, great care is to be taken, 
by guarding against pretended circumstances, which might 
seem to raise suspicion against the party. There are found, 
detected; and in general it may be considered as one of the 
wisest provisions of Providence, that where certain things have 
happened in reality, there they must, of necessity, correspond ; 
because what has happened once may happen again ; and there- 
fore, if the facts and circumstances all correspond, there is 
then a strong belief in their truth. But, if there be one cir- 
cumstance repugnant, not consistent with them, then they can 
not agree; because two things impossible cannot agree. The 
familiar illustration is : where persons have been slain, and 
placed in certain positions to make it appear that they had 
committed suicide. In one case of this kind, there was the 
print of a bloody hand, a bloody left hand, on her own left 
hand. It was therefore impossible that the theory of suicide 
could be maintained. 

So in another case, where a man was found dead, shot by a 
pistol ball, with the pistol in his hand. Of course, this indi- 
cated suicide. But, upon an examination of the bullet, it was 
found to be too large for the pistol ; and hence you will see at 
once that suicide was impossible. 

The rule, therefore, is, that the circumstance upon which 
the conclusion depends must be proved. I have already at- 
tempted to distinguish that upon which the conclusion de- 
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pends, and that which is not essential to the conclusion, but 
only corroboratory of it. If they are not of that character 
upon which the conclusion depends, then the failure of any 
one does not make the case fail, but only fuils in the corrobora- 
tion. 

The next rule to which 1 ask your attention is, that all the 
facts must be consistent. What has happened may happen 
again. What is impossible could not have happened. And, 
therefore, the facts must be consistent with each other. Con- 
sidering them to be the lacts upon which the conclusion de- 
pends, if any one fact is wholly inconsistent with the hypothe- 
sis of guilt, it, of course, breaks that chain of circumstantial 
evidence, and puts an end to the ease. < >f this character, gen- 
tlemen, is an alibi. And what is an alibi f A man is elmrged 
with crime. lie says, 1 was elsewhere — alibi , the Latin word 
for elsewhere. Well, if that is true, that cannot he consistent 
with the fact of his being then* at that time. At precisely S 
o’clock, on a given evening, he is proved to be in one place, 
therefore, he cannot be in another place at precisely the sum:* 
hour. That has been the source of a vast deal of contrariety, 
because an alibi is easily suggested. With a little contrivance, 
and a little arrangement of proof, a person may seem to have 
been in one place when he was in another. If the alibi is 
proved, then it is a certain conclusion, because a person can- 
not be in two places at the same time. Therefore, showing 
him to be in one, shows him not to be in the other. Hut, where- 
ever such proof is attempted, there must be tin* most rigid and 
strict inquiry whether the fact is proved to the satisfaction of 
the jury; and false testimony, in the attempting to prove that 
a man was in another place from his real one, is open to all the 
various suggestions of contrivance, such as the appearance of 
sudden riding from one place to the other, and various other 
modes of that description. 

Another fact, which appears in one of these cases. A man 
was accused of stealing timber. The evidence was gone through 
with, and seemed to make a very strong case against him. Hut, 
on the whole, it was proved, that, if he did it, he did it alone. 
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Then a witness came forward and stated that one man could 
not lift the timber ; it would take five. That was sufficient to 
close the case. 

But where the circumstances are proved, where they lead to 
a certain result, it may not be the same species of evidence ; 
but it is legal evidence, competent evidence, and evidence 
which is necessary, in many cases, in order that the guilty may 
not escape. But they must be of a conclusive tendency. Yet, 
how is that conclusive tendency to be shown? Whether the 
party had, or had not, the motive to do the act, may be shown ; 
that there was an advantage to be gained by it ; plunder to be 
obtained. The circumstances which the party fails to prove, 
when he might prove them ; the attempt to create and impose 
false evidence; the attempt to withdraw attention from him- 
self to a third person ; to suppress actual facts, and various 
other modes of this description, — these all tend to show, that 
circumstances which might have affected that party, as well as 
any other party, were such as to implicate him, because of 
something wrong. Having a motive, and nobody else having 
such a motive, nor there being any other cause of homicide 
shown — such as making threats, manifesting a disposition to 
do the act, and various other things — come under the head of 
what I have stated to be moral coincidences, and facts which 
coexist with each other. The facts should be, to a moral cer- 
tainty, exclusive of any other reasonable hypothesis, besides 
the one proposed to be proved. This is merely an expansion 
of the last suggestion which I made. They must be such not 
only as are consistent with the guilt of the party, but must ex- 
clude and overthrow every other reasonable hypothesis. They 
must have a tendency to show that no other individual could, 
under any reasonable presumption, have done the act which 
is alleged to be done by the party. They must prove the corpus 
delicti, or the offense committed — the fact that the crime has 
been committed. The evidence must prove, not only, in a case 
of homicide or death by violence, the hypothesis presented, 
but, to a reasonable extent, it must exclude a reasonable hypo- 
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thesis by suicide, or by the act of another party. This is to be 
proved beyond reasonable doubt. 

Now, then, gentlemen, what is reasonable doubt? It is not 
possible doubt only, because everything is doubtful. It is that 
doubt which, after the entire consideration of all the evidence 
has been taken, leaves the jury uncertain. It is not a mere 
probability, arising from the doctrine of chances, that it is 
more likely to be so than otherwise; but a reasonable, moral 
certainty; that is, a certainty that weighs upon the mind, 
weighs upon the understanding, satisfies tin* reason and judg- 
ment, that, without leaving any other hypothesis, the facts are 
such as to implicate the defendant, and do not implicate any- 
body else. This we take to be proof beyond reasonable doubt ; 
because, if it went beyond that, if it required absolute cer- 
tainty, as it is of a moral character, this species of evidence 
would always be insufficient. It is, therefore, that evidence 
which excludes every other hypothesis, beyond reasonable 
doubt. 

Now, we are to consider these rules as applying to the pres- 
ent case. The charge is a charge against Dr. Webster, of the 
wdlful murder of Dr. Parkman, on the of November last. 

In the first place, it is necessary to ask, what is the indict- 
ment, inasmuch as it is the duty of the Court to decide upon 
all points of law, and as the form of indictment is a t|uestion 
of law, under the authority which has been presented here. We 
have investigated this subject, and I now give the result. 

This indictment contains four counts. I will not read them ; 
but it charges the commission of the aet of homicide by four 
different modes of death. Legal proceedings, established by 
old, long, well-confirmed precedents, sometimes do seem to 
differ. But the general rule is, that no man shall he held re- 
sponsible for crime, in any form, until it has been substantial- 
ly set out in some charge — substantially and formally set out 
in some charge. But whatever may be the form, the offense 
shall be fully and formally, clearly and substantially, set 
forth. It therefore often becomes necessary to set forth several 
counts. When a person, who does not know these rules, sees 
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these counts, he is very apt to say that these are inconsistent. 
But we are to consider that a party who draws the indictment 
often does not know which charge will be proved; but, in 
order to meet the evidence, he may set them forth in as many 
counts as he pleases, and aver as many modes of death as he 
chooses, and if any one of them is proved, that is all that is 
necessary to sustain the indictment. Satisfactory proof of any 
one mode of death is sufficient. 

It is said, that there are various forms of indictment adapt- 
ed to many of the modes in which death may be inflicted. But 
is not science continually discovering new modes? Suppose, 
in the chemical laboratory, a person might be held fast, while 
chloroform was placed over his mouth, until he dies. Suppose 
such a case has never before occurred. Shall such a party es- 
cape on that account? I think not. And, therefore, as in 
cases of new modes of locomotion, the common law has a rule 
for all new cases. Not that it foresaw that a steamboat would 
be built, or that railroads would intersect the country ; yet, its 
general principles embrace all these cases. And, therefore, 
whatever be the form of death, still the charge in the indict- 
ment, if it presents the mode of death in as special a manner 
as the circumstances of the case will allow, is sufficient. 

The same authority that has been cited I will read a passage 
from. (East’s Crown Law, chap. 5, sect. 13.) “The manner of 
procuring the death of another, with malice, is, generally 
speaking, no otherwise material than as the degree of cruelty 
or deliberation with which it is accompanied may in conscience 
enhance the guilt of the perpetrator; with this reservation, 
however, that the malice must be of corporal damage to the 
party. And, therefore, working upon the fancy of another, 
or treating him harshly or unkindly, by which he dies of fear 
or grief, is not such a killing as the law takes notice of. But 
he who wilfully and deliberately does any act which apparent- 
ly endangers another’s life, and thereby occasions his death, 
shall, unless he be clearly proved the contrary, be adjudged to 
kill him of malice prepense.” The mode is not material. 

How are we to consider this indictment? The first count 
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contains the charge of death by striking with a hammer; the 
second, by some thing nearly like it ; the third, by throwing 
upon the floor, and beating with the hands and feet, and there- 
by producing death ; and the last is the count which I shall 
presently read. 

Now, in a case of this description, if the parties prove, to 
your satisfaction, that Dr. Parkinan lost his lift* by any means 
suggested, of which there lias been proof offered, perhaps the 
reasonable probability would be, independent of any direct 
proof about the body, that it was done by a blow, or a stab in 
the side, or something similar; and, therefore, if such fact 
were proved, it might be considered sufficient. It may be im- 
possible to determine in which of these modes death was pro- 
duced; yet, if it w*as made in some of the modes suggested, 
then it will warrant the finding against the defendant. 

The last count is as follows : — 

“And the jurors aforesaid, upon their oaths aforesaid, do 
further present, that the said John W. Webster, of Host on 
aforesaid, in the county aforesaid, in a certain building known 
as the Medical College, there situate, on the 2Jd day of No- 
vember last past, in and upon the said George Parkinan feloni- 
ously, wilfully, and of Ins malice aforethought, did make an 
assault on him the said George Parkinan, in some way and 
manner, and by some means, instruments and weapons, to the 
jury unknown, and did then and there, feloniously, wilfully, 
and of his malice aforethought, deprive of life, so that he, the 
said George Parkinan, then and there died; and so the jurors 
aforesaid, upon their oaths aforesaid, do say, that the said 
John W. Webster, him the said George Parkinan, in the man- 
lier and by the means aforesaid, to the said jurors unknown, 
then and there feloniously, wilfully, and of Ins malice afore- 
thought, did kill and murder, against the peace and dignity of 
the commonwealth aforesaid, and contrary to the form of the 
statute in such case made and provided.’ 

The Court are of opinion, and for the purpose of this trial 
adopt it, that this is a good count of the indictment ; and, from 
the necessity of the case, it is so; because circumstances may 
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be imagined in which the cause of death could not be intro* 
duced into an indictment. Some books enumerate various 
modes in which death may be inflicted : strangling, smothering, 
and depriving of breath ; but if new modes occur, as the use of 
ether, or chloroform, continued so as to produce death, the 
body may be put into such a condition that no one can de- 
termine how death was occasioned, and it may be said, ‘‘to the 
jurors unknown. ’ ’ The precaution which is taken in the books 
in explaining murder, shows that death produced merely by 
fright or grief is not included. A person who frightens an- 
other to death is not, strictly speaking, a murderer. Murder 
must be some physical force applied to the person. This count 
charges an assault. That is a technical term, well understood 
in law ; it is something inflicted upon the person and naturally 
excites sudden and violent resentment. 

Then this count charges death, by means, instruments, and 
weapons, to the jurors unknown. Now, the rules of law pre- 
scribe, that the Grand Jury will present the charge with as 
much certainty as the circumstances will admit. And if there 
was no evidence by which they could specify more particular- 
ly, then this count is conformable to the law. And, therefore, 
if you are satisfied that the defendant is guilty of the crime 
charged, this form of indictment is sufficient to warrant a con- 
viction. This is all, I believe, it is necessary to state, with re- 
gard to the form of the indictment. 

Then what is necessary to be proved ? It is necessary, in the 
first place, to establish the corpus delicti, or the offense 
charged ; that the death was effected by violence, and that the 
circumstances are such as to exclude accident or suicide. 

Now, gentlemen, what are the facts charged? They are 
these : It is alleged that, on the 23d of November, in the fore- 
noon, Dr. George Parkman — very well known by most persons 
in this vicinity — was in good spirits and health; that he 
walked with Mr. Shaw down town ; that he was seen, in differ- 
ent places, that forenoon; that he was traced to different 
places, until between half past 1 and 2 o’clock; that he was 
seen about to enter the Medical College ; that, having gone in, 
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he never came out of that college alive ; that he was missed as 
soon as he would naturally be. It is further charged that no 
general proclamation was made till Saturday morning. Search 
was made for him, in various directions, on Friday and Sat- 
urday morning, but it was not thought best to make a public 
proclamation until the cars on the various railroads came in at 
noon; at that time the police were called into action, and 
search was made. That such search was continued, with great 
activity, in all directions where there was any likelihood of his 
being found, until the termination of a week ; that certain re- 
mains of a dead body were found, which led to the arrest of 
the defendant ; that the next day, proper examinations were 
made; and that there were further discoveries — that further 
parts of the dead body were found, and examined, under such 
circumstances as to induce a reasonable belief that they con- 


stituted portions of the dead body of Dr. George Parkman. 
This is the charge ; and you are to decide whether the evidence 
does, or does not, tend to charge guilt upon the defendant. 

In the first place, is the crime proved 1 If the party was in 
good health, and in good spirits, and that he so continued to 
the day of his disappearance, by the evidence before you. this 
must be considered a fact, until something to the contrary is 
shown. It is alleged that he went to the college, and met Dr. 
Webster. This is admitted by himself ; but then the question 
arises, whether anything further was heard from him. 

Three questions, then, arise; in the present case. > irst, 
were these the remains of the body of Dr. Parkman? And if 
so, were they found under such circumstances as to exclude 
any belief that he came to his death by accident, or suicide 
so as to leave the other conclusion, that he came to his death 
by violence? And if so, then by whose hand ? 

In the first place, then, gentlemen, it seems to be proved, by 
testimony that is unquestionable, that he disappeared some 
time in the forenoon, so far as his family are concerned on 
Friday, the 23d of November, and that he did not return that 
day to dinner. That is a fact uneontested. 

mien another question arista. Whether any other mode or 
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cause of that disappearance is shown? It is argued that the 
search which was made was unusual, was unprecedented, was 
extensive ; that every line of inquiry was followed up, which 
seemed to indicate a favorable result, and no discovery made. 

Perhaps, as the first point on the part of the defendant was 
on the score of the alibi, it may be as well to refer to that ; be- 
cause, if, after the time when, by the probable circumstances 
of the case, it would appear from the proof that his life was 
destroyed in the Medical College, if at all, he was seen else- 
where, of course, that would be a circumstance inconsistent 
with the allegation that he was last seen entering the Medical 
College. If the alibi is made out, it is conclusive in his favor. 

Now, the question is, whether he was seen. There is a point 
made afterwards, to which it may be necessary to allude. When 
you are called to consider the evidence of any particular fact, 
of course, you are to decide upon the preponderance of the 
weight of evidence in favor of or against it. And, therefore, 
when a certain amount of evidence is adduced to establish one 
conclusion, if there is a vast, overwhelming amount of evi- 
dence, to establish the other, however the proof might have 
been if it stood alone, it will not stand against the greater mass 
of testimony. 

The witnesses in favor of the alibi of Dr. Parkman are Mrs. 
Hatch, Mr. Thompson, Mr. Wentworth, Mr. Cleland, Mrs. 
Rhodes and her daughter, and Mrs. Greenough. It is not nec- 
essary to go over all their evidence. You will remember that 
the notice of Dr. Parkman ’s disappearance appeared in the 
public papers on Saturday afternoon ; that on Sunday a gen- 
eral inquiry was made ; that on Saturday afternoon and even- 
ing, and on Monday, they had a pretty thorough search ; and 
so it continued, up to the succeeding Friday, when the re- 
mains were found. No doubt, during that period, there were 
various stories, as to his having been seen during the day of 
his disappearance. It may be very probable that there were 
some accounts which were made during that period, and very 
honestly made, by the persons who thought they saw him. But, 
I said that this was to be compared with the evidence on the 
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other side. Gentlemen, perhaps it is somewhat peculiar to our 
own country, but it is perfectly well known to all men of ex- 
perience, that, when a great event of this kind arises, which 
fante ns upon the mind of the public, the whole community are 
resolved, at once, into a body of inquirers. Everybody tells to 
everybody else whom he has seen, and what he has seen, within 
the last twenty-four hours, or within the last week. It is upon 
those statements that at last a line of inquiries is made, which 
leads to the true result. One says, 1 saw such a thing; and an- 


other, another thing; but, when compared, they do not agree. 

There are two circumstances which apply to proof of alibi. 
In the first place, there is the uncertainty which applies to the 
fact, not to say anything about an intentional misleading; but 
a witness is al wa ys liable to be mistaken. Then, in order to es- 
tablish the fact, it must be proved beyond reasonable doubt, 
that the party was seen at the precise time and place where he 
is alleged to have been seen by the witness. And that is the 
difficulty with regard to proof of alibi. There is always room 
for the difference of time to be explained, owing to the differ- 
ence of time pieces, which sometimes vary live or ten minutes, 
On Saturday, notice was given. On Sunday, lus disappear- 
ance was pretty generally known in the west part of the town. 
I believe, on Monday morning, it was universally known in the 
eitv Then thousands were put upon their recollections, to say 
whether they had seen Dr. Parkman, where, when and under 
what circumstances. Now, he was a person ver\ we nown. 
Perhaps no man of his age and situation was better known 
hero, in person, than himself. Now, ,m,,vi.hsn„„1.„ 1 r h» prno 
the question is whether he tronhl have hern in > " 

seen by many persona, if he l.ml be.-.. »»'•"« «... «b the 
streets in the manner imlieated by tins .es„mnn, J. bp b r 

yourselves. Would then- not have 1 lnnul.eds >f • ■ - f 

of person, tvho would have seen him. and have tot « It 

This, however, is , v „. pU-d where IWy 

That is one of the mode, to lead you to a v,e» of 
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the truth. If you are satisfied that there were a great number 
of persons along the streets where he was said to have been 
seen — Cambridge, Court, Washington streets, etc. — would 
there, or would there not, have been a great variety of persons 
who would have confirmed that statement ? If so, it is a com- 
parison of the testimony, negative on one side, positive on the 
other. 

Now, it is said, that positive testimony is more available 
than negative; and it not unfrequently happens, in proof of 
this sort, that one witness sees one thing, which another did 
not. Now, when two persons are placed in a position to ob- 
serve, and one says that he did see it, and the other says that 
he did not, I do not see why they do not contradict each other. 
For, though one is negative, and the other positive, yet, if the 
one who testifies that he did not see it was placed in a position 
in which he would have seen it, if it had occurred, they are 
contradictory. 

Owing to the dimness of the hour at which he was said to 
have been seen by Mrs. and Miss Rhodes, it is possible that 
they were mistaken in the individual. They may have been 
mistaken, also, in the day. If a person says, “I know it was 
the day, because I wrote a note on that day, ’ ’ he may have mis- 
dated it at the time, which is a matter of common experience. 
One of the papers in this case bears upon its face an impos- 
sible date, having been dated the 31st of November. If the 
actual proof is such as to show that the deceased party lost his 
life at or about 2 o’clock, in the Medical College, then it is im- 
possible that he should have been seen after that time; and, 
whatever may be the causes, it must be that the parties were 
mistaken. But this depends upon the main evidence brought 
to establish the case. If that puts it beyond reasonable doubt 
that he was there, and at that time murdered, then it places it 
beyond reasonable doubt that he could not have been seen at a 
later hour. 

Oue remark with regard to those different persons who saw 
him in the course of Friday afternoon. They do not come to 
establish any one theory. Now, if he had been seen by one per- 
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son in one place, and subsequently by another person in that 
direction, and so on a certain length of distance and time, then 
they would have tended to corroborate each other. 

Mrs. Hatch is not relied upon. The other testimony is, that 
he was seen by Mr. Thompson, who came from East Cambridge 
and who estimated his time by the East Cambridge court 
house clock a new clock, and proved by some witnesses to be 
irregular; by Mr. Wentworth, who saw him in Court street, 
nearly opposite Mrs. Kidder’s; by Mr. Cleland, who saw him 
in Washington street ; and by Mrs. and Miss Rhodes, who saw 
him in Green street, going in an opposite direction to them, as 
they were going home, to Chambers street; and Mrs. Green- 
ough saw him in Cambridge street. They do not seem to cor- 
respond with any one theory. 

If the other evidence is sufficient, it goes to show that this 
must have been a mistake. But this is proper evidence to com- 
pare with the other evidence ; and, therefore, if of such a char- 
acter as to raise in your minds a reasonable doubt, and if the 
contrary be not proved beyond such reasonable doubt, the case 
of the government is lost, and the defendant is entitled to an 
acquittal. 

The difficulty of establishing such proof is, first, as to the 
day; second, as to the time of day; thirdly, as to the identity 
of the person. Then contrast it with the supposed controlling 
proposition, that if Dr. Parkman had been in those' places, 
other persons would have seen him. Take these things into 
consideration, and see if a reasonable doubt is produced. It is 
true, that the time is not of itself material to this case. If it 
should be established that he was seen at half past 1, or 2, or 3, 
or 4 o’clock, still the crime may have been committed. But the 
importance of this proof is this: Inasmuch as all the proof on 
the other side, tends to establish the fact that he did go, about 
a quarter of 2 o’clock, into the Medical College, and that he 
did not come away, then it would have a tendency to control 
that proof and render the fact doubtful. But if the evidence 
is otherwise, such as to prove that Dr. Parkman lost his life 
at the college, about 2 o’clock, on Friday, then it cannot be 
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proved that he was abroad, whatever may have been the source 
of the mistake. But the question, whether he was abroad, 
bears upon that proof. 

Then the question is, whether the defendant was there upon 
that day, and did meet Dr. Parkman by appointment, and did 
act upon that temptation to kill Dr. Parkman. It is not nec- 
essary to establish the fact of seducing him there; but, if 
proved, then all implied malice is laid out of the case, because 
it is murder by express malice. 

On that Friday, Dr. Webster lectured. It was the last day 
he was to lecture, previous to the ensuing week. He remained 
there, as he says, till about half past 1 o’clock, and did meet 
Dr. Parkman, and paid him the money. Tracing the evidence, 
then, with regard to Dr. Webster, it appears that he was at 
Mr. Kidder’s that afternoon ; and there is some evidence tend- 
ing to show that he was at the college about 6 o’clock. This 
testimony is from Mr. Preston, a medical student, who was in 
the low wing, at the west end, where the students are in the 
habit of practicing dissection, daily and constantly. Mr. Pres- 
ton says he was coming out of the dissecting room at about 6 
o’clock. I think you will recall his testimony, though it was 
given pretty early in the trial. He states that he had an en- 
gagement at 7 o’clock; that his own tea hour was half past 6 
o’clock; and that he started early enough from the college to 
reach home in season for tea ; so that he states it at 6 or half 
past 6, that he saw Dr. Webster passing into the college shed. 

This is the evidence of that day. If there is no evidence be- 
yond this — if Dr. Parkman is not seen afterwards — then the 
conclusion seems to be strong, that, having gone there in good 
health, and in one week found bereft of life, be came to his 
death, not by accident, not by the visitation of Providence ; be- 
cause, if it had been by accident, it would have been known, — 
there would be no motive to conceal it. The concealment, 
therefore, has a tendency to show, from the facts and circum- 
stances under which this body was found — if that was his 
body — that he came to his death by violence. You will judge 
whether that is a natural and proper conclusion. 
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If so, then the question arises. Were these his remains? Was 
the body of Dr. Parkman found ? It has sometimes been said 
by Judges, that a jury never ought to convict, in a capital case, 
unless the dead body is found. That, as a general proposition, 
is true. It sometimes happens, however, that it cannot be 
found, where the proof of death is clear. Sometimes, in a case 
of murder at sea, the body is thrown overboard, in a stormy 
night. Because the body is not found, can anybody deny that 
the author of that crime is a murderer ? 

Now, about the mode of death. Suppose that a man is 
struck, on a deck of a vessel. His skull is fractured, ami he 
remains for a length of time insensible. Suppose that, while 
in this condition, he was thrown overboard. The evidence 
tends to show either that it was death from the blow or from 
drowning, though we cannot tell which; and vet, it may be 
said that it was certain that it was one, and as absolutely un- 
certain which it was. 

It is not necessary for me to go into all the evidence. The 
remains were in three places. One was the privy, (anil when 
we speak of the privy, we refer to the cellar of llu* building, 
the corner only of which was used as a privy;) a second part 
were found, partially calcined, in the furnace; and still other 
parts in the tea chest; and all the parts being found near one 
place, and all connected with one apartment.. If these places 
were resorted to for concealment, you will judge whether the 
person who concealed one part is the same that eoneraled the 
other. If a person had a motive to conceal one part, then he 
probably had a motive to conceal the other. 

These are thought, by the witnesses, to be parts of one hu- 
man body. But if, upon examination, it were found that then* 
were two right legs or right arms, they could not la* tin- re- 
mains of one body. They might, perhaps, have been the re- 
mains of anatomical subjects. It is, therefore, of importance 
to ascertain whether they were parts of one human body. Tf 
all the parts coincide with each other as one body— those 
parts that were found in the basement, and those found in the 
tea chest, and those in the furnace, all corresponding-then 
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the natural conclusion would be, that the same person who con- 
cealed one did the whole, and that they did belong to the same 
body. Then the question would be, whether those were parts 
of a body used for dissection ; because, finding a dead body in 
the Medical College, the first natural conclusion would be that 
they were parts of a body used for dissection. Then the ques- 
tion is, whether that is negatived. The physicians have testi- 
fied as to the manner in which the dissection was performed. 
Dr. Holmes and Dr. Wyman have testified. Dr. Ainsworth 
says that it is his business to keep an account of the subjects ; 
and as they now have the sanction of the laws in furnishing 
the means of obtaining subjects, it is necessary to keep accur- 
ate accounts of them. He testifies that all are accounted for. 

It is testified to be a uniform custom, when a subject is 
brought for dissection to the Medical College to make some 
preparation before dissection commences. 

That is done by injecting the arteries with some chemical 
substance, which tends to preserve the body. This, therefore, 
is the first question, to ascertain whether these remains were 
parts of an anatomical subject. One inquiry was, had the 
blood vessels been injected? That could be ascertained by 
chemical analysis. Portions of the blood vessels were taken 
out, and committed to the examination of Dr. C. T. Jackson, 
and that late eminent chemist, Dr. Gay, and Dr. Crossley. In 
consequence of Dr. Gay ’s death, his examinations were not fin- 
ished, but were concluded by Drs. Jackson and Crossley; and 
they testified that these arteries had not this anatomical injec- 
tion. 

Now, then, the first evidence that was offered was, that these 
parts were laid in juxtaposition, and that they appeared to 
correspond in height and figure with the body of Dr. Park- 
man. Here is one of the cases to which the rules of evidence 
apply, to which I called your attention in speaking of circum- 
stantial evidence. If this had been alone relied upon, as proof 
of identity, it would be left doubtful; because parts of the 
body were wanting, and those the parts by which identity 
is commonly established. Had there been marks upon the 
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portions of the body which remained, and they could have been 
proved as natural or artificial marks upon the body of Dr. 
Parkman, of which there was no evidence, it would have tend- 
ed to prove identity. If there be, in the teeth, sufficient evi- 
dence of the specific identity of these remains with those of 
Dr. Parkman, then the fact that they did not differ, in shape, 
size, or height, from those which did belong to him, would have 
this effect : they would not, of themselves, be sufficient to prove 


identity; they would be comfortable to the supposition that 
fhiH was the body of Dr. Parkman, — not opposed to it, and yet 
not specific enough to be direct evidence of it. You are, then, 
to determine whether the body was identified by the teeth. 

It is scarcely necessary for me to do more than to name the 
witnesses which have been called to testify upon that subject. 


It is certainly a very interesting inquiry, whether the teeth 
can be identified or not. It cannot have escaped notice, how 
great a similarity there is in this to the investigation of what 
are called fossil remains. Persons have studied the anatomy 
of the bodies of reptiles, and of the lower orders, to such a 
minute degree, that from the figure, from the openings, they 
are able to say, from a single, bone, even what cIhrs they be- 
long to, and thus trace the inquiry, and ascertain the existence 
of races and species of animals. But still you are told here, by 
the anatomists, -by I)r. Jeffries Wyman, who is reputed to be 
excellent,— that by finding a small piece of bone, it is possible 
to determine to what part of the body that belonged. There 
are particular parts through which particular nerves, or ves- 
sels, pass, by which it can be determined that they are parts if 
the temporal bone, the cheek bone, or some other. 

Dr. Keep was called, and stated that, three years previous^ 
in 1846, he made teeth for ltr. Parkman, to wh»r 1 *» 
atompavariono adjuatmento were 

thev were adjusted and fitted, rsow, i"< h ,. 
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them; he was satisfied that they were the teeth of Dr. Park- 
man. If you are satisfied that that conclusion was right, then 
this testimony is of a very different character from that of the 
shape and size, and has a strong tendency to prove that it was 
the body of the deceased person. I barely refer to the per- 
sons who have testified to this. Dr. Keep, with his assistant, 
Dr. Noble, think that they can identify these blocks of teeth. 
Dr. Morton is of opinion that there is not enough to enable an 
artist to identify them. And with regard to all that, Drs. 
Harwood, Codman, and Tucker, have testified the other way. 

You are to determine, by all the testimony, whether those 
were the teeth of Dr. Parkman, and belonged to the same body 
as the other parts; and, if so, it has a strong tendency to a 
proof of death by violence, and then the corpus delicti is estab- 
lished ; otherwise, not. If this is not proved to the satisfaction 
of the jury, beyond reasonable doubt, then the dead body is 
not proved to be that of Dr. Parkman, and the proof of the 
corpus delicti, as offered by the prosecution, fails. 

But if this is satisfactorily proved, then the next question 
for the jury is, By whom was it done ? I have already sub- 
mitted to you the question, whether or not these belonged to 
the same person. If they belonged to the same person — if 
these were the teeth of Dr. Parkman, — (you will recollect the 
reasons that they gave why the teeth were in the head before 
being put into the furnace,) — then one part, being identified 
identifies the rest. 

Gentlemen, I shall pass over all that has been said in re- 
gard to Mr. Littlefield. 1 I am not aware that the conclusion 
depends upon his testimony. You are to judge of, and give 
that weight to it, as you think it deserves, so far as it should 

* On July 24th, two months after his conviction and a month be- 
fore his execution, Dr. Webster expressed a wish to see Littlefield. 
The latter came to the prisoner, when Dr. Webster told him he had 
done him great injustice and asked his forgiveness, saying: “All 
that you said was true. You have misrepresented nothing. But as 
a dying man I have no recollection in regard to the sledge hammer. 
I cannot bring my mind to bear on it.” 
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command attention. It is not impeached. You will attribute 
to it the value and importance which it merits. 

Before proceeding away from this question of the remains, 
it may be proper to allude to the fact which was stated bv Mr. 
Littlefield— I am not sure that it was by any other witness— 
that is, why these remains were not placed in the dissecting 
vault, instead of being placed in the laboratory and cellar. 
Seeing limbs there, would have excited less suspicion. Mr. 
Littlefield says that it was double locked; and that, though 
the key was there, it was in a dark place, and he had charge 
of it. I state several tilings here, as J happen to find them 
upon my minutes, because they may as well come in at one 
place as at another. 

The general outline only of these facts it is necessary to 
state. Undoubtedly, from Monday and Tuesday, till Friday, 
there was a pretty close watch kept on the Medical College. 
On Monday, one of the family went there,— Dr. Samuel Park- 
man ; Mr. Kingsley, and two officers with him, were there also. 
A more thorough investigation was made on Tuesday, by four 
officers, yet probably not particularly thorough, but every part 
had been looked through, at least, except the vault. 1 speak 
of it as a vault, because, though it is a large section of the cel- 
lar, yet it is separated from the rest by a solid wall, and sep- 
arated from the dissecting vault. Tin* privy leading from tin* 
lower laboratory was the only means of access to it, except by 
taking up the floor, or by making an aperture through the 
brick wall. Every part of the building had been searched ex- 
cept that. 

With regard to the conduct of the defendant at the time of 
the arrest and since, it strikes us that not much can be drawn 
from it. Such are the various temperaments of people, such is 
the rare occurrence of an arrest for this crime, who can say 
how a man ought to behave? IIow can you say that he was 
too much moved, or too little moved? Have von had any ex- 
perience how you would behave in such a position ? Judge you 
concerning that. The facts are before you. regarding his con- 
duct and language. They are a part of the evidence, but it 
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strikes me that they cannot be very important: if the testi- 
mony is sufficient without, then this species of evidence is un- 
necessary; if they are not, then the conduct seems not suffi- 
cient to give any conclusive effect to the other proofs. 

Now, gentlemen, there are two things to consider. Prom the 
law which I have read to you, it appears that if two persons 
meet, and one voluntarily destroys the life of the other, and no 
evidence appears, either in the testimony brought to convict 
him, or in that produced in his behalf, to show provocation, or 
heat of blood, it is held to be murder, or homicide with malice. 
I have stated that malice may be either implied or express. 
Malice express is where there is evidence of design, in the pre- 
vious acts or conduct of the accused. 

Murder by poison must be by express malice, because there 
must have been preparations previously. But whether malice, 
in any case, be express or implied, it is always murder, if the 
homicide be voluntary, and not death produced in heat of 
blood. 

There are two theories on which this is thought to be mur- 
der. One is that it was by express malice, and the other is that 
it was by implied malice; that is, that if the express malice 
is not proved, and if the mitigation to manslaughter is not 
proved, still, in cases where there is not accident or suicide, it 
is murder by implied malice. 

The theory on the part of the government, is that Dr. Park- 
man was the creditor of Dr. Webster; that he held two notes 
against him ; that one was given as early as the year 1843, for 
$400 or $500; that, afterwards, another note was given, in 
which Dr. Parkman advanced another sum, making up in the 
whole $800, and other friends of Dr. Webster contributed 
enough to make up the sum of $2400, so that, when collected, 
it would be partly his own and partly the money of others; 
that Dr. Parkman had insisted very urgently for the payment 
till the time of his death. It would seem, from the facts which 
appear in the case, that what he was urgent for was the pay- 
ment of his own debt. Now, although he held the note for 
$2400, which was not due till March, 1851, still, that embraced 
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the $500, and the $332, a part of the old note; so that this 
smaller note, though not given up, was to be considered as 
paid when the larger note should be settled. You perceive, 
therefore, that he held two notes, one due to himself, and one 
due to himself with others ; that he had pressed for payment 
rather earnestly; that Dr. Webster had put him off; that the 
time had come for receiving the annual stipend ; that Dr. Park- 
man had expected to receive his pay at that time; that I)r. 
Parkman wished to obtain the money received from the sale of 
tickets; that this fact was received from Mr. Pettee by Dr. 
Webster himself; that, on Monday evening. Dr. Parkman 
called at the college, and urged I)r. Webster very strongly for 
payment; that the reply was, that he could not pay him on 
that day ; that he was finally put off until Friday. 

It seems, however, that, in the interval, he was seen, on 
Thursday, to go to Cambridge. Now, the paper which was 
found in his possession, being a paper drawn up by Dr. Web- 
ster’s friend, Cunningham, will exhibit the pecuniary trans- 
action between these two jiarties. 

The suggestion is, that Dr. Webster called at Dr. Park- 
man’s house on that Friday morning, and said that, if I)r. 
Parkman would come to the Medical College at half past 1, he 
would pay him. The ground taken on the part of the prose- 
cutor is, that this was done for the purpose of inducing Dr. 
Parkman to come there, without the intention of paying him; 
that he did not pay him; that he had not the means of pay- 
ing him; but that his object was to get possession of those 
notes on which this claim was due. And, in consequence of 
this engagement, Dr. Parkman did go; that Dr. Webster, in- 
stead of being prepared to pay his debt, took measures to de- 
stroy the life of his creditor, with a view of getting possession 
of the notes, without payment; that he did get such posses- 
sion ; that he then gave out to the world that he had paid 
$483.64, which was the smaller note ; and therefore that the ob- 
ject was an act of plunder, and that, too, by taking the life of 
the individual. If that is proved to your satisfaction, un- 
doubtedly it is a case of express malice. 
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If proved, I cannot distinguish between this and a case of 
property found upon the person alleged to have plundered an- 
other of his property. Such possession, established by proof, 
beyond reasonable doubt, tends to show that plunder was the 
object for which the act was done. 

Gentlemen, you will have the notes. There is abundant 
proof about the pecuniary transactions between Mr. Pettee 
and Dr. Webster. Mr. Pettee was an officer who was appoint- 
ed to collect the dues from the students. He testifies to you 
that he happened to be at the Medical College on the morning 
of that Friday, and that he went there for the purpose of pay- 
ing Dr. Webster $90, which was due to him, having paid him 
$250 or $260 before. $500 was received by Mr. Pettee to Dr. 
Webster’s credit, at one time, about half of which was paid to 
Dr. Bigelow. You will compare these statements of Mr. Pet- 
tee with the bank book, and say whether these were the sums 
received by Dr. Webster during that period. There is one of 
the circumstances which is very significant, and that is, that 
the $90 paid, on the morning of that Friday, to Dr. Webster, 
by Mr. Pettee, was not a part of the money used for the pay- 
ment of the note, for $483.64, which Dr. Webster stated that he 
paid on that day ; because it appears that that was paid in a 
check on the Freeman ’s Bank ; and also that on the next day, 
though possibly on that day, after 2 o’clock, but not credited, 
as it was after bank hours, until the next day, when the check 
was entered to his credit, on the books of the Charles River 
Bank. 

Mr. Pettee says, that he told Dr. Webster that he did not 
choose to be troubled by Dr. Parkman ; and, on account of his 
desire of avoiding Dr. Parkman, he had previously told Little- 
field to inform Dr. Webster that he would meet him on that 
Friday morning, at the Medical College to pay him whatever 
sums were due. He testifies that, though he had some business 
transactions with Dr. Webster at that time, he thinks he did 
not mention to Dr. Webster the harsh language used by Dr. 
Parkman. Still he said he did mention that he had had 
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trouble, and that Dr. Webster said, “There would be no diffi. 
culty about it, for he had settled with Dr. Parkman.” 

If this engagement with Dr. Parkman was made by Dr. 
Webster, with the purpose of getting possession of those notes, 
and by means of this arrangement he did get. possession of 
those notes, it would be a very strong ease of murder by ex- 
press malice. A fact, if it be so, that there was still money 
due on the larger note — 1 mean, money not paid, and which 
was not due for more than a year — would be a still stronger 
circumstance than finding the note that was due; because it is 
stated now, by the defendant, that he had oolleeted money for 
the purpose of paying the $48:}, but he has not stated Unit any- 
thing more than that was paid. The evidence to show that 
these two notes were found in the possession of Dr. Webster, 
upon a search of his house at Cambridge, is lie fore you; and 
you will judge whether it proves the fact beyond reasonable 
doubt. This is one of the facts, in tin* chain of evidence, 
which the Court deem material ; without which, the chain of 
circumstantial evidence would not seem to hr complete. 

It was my intention to examine all tin* testimony of his own 
account of the payment of the money. 1 think that you will 
find that the statement made to Mr. S. Parkman Make was 
one of the fullest. I intended to read it, but 1 think it is not 
necessary. He says, that Dr. Webster informed him, that, 
about the time of the engagement, namely, at half past 1 on 
Friday noon, Dr. Parkman came to the Medical College, and 
that he paid him in the smaller room ; that he took the money, 
and started off hastily, with the money and papers in his 
hands; that Dr. Webster said to him, “You have not cancelled 
the notes that Dr. Parkman turned and dashed his pen 
through the signature, and was then hurrying away, when Dr. 
Webster spoke to him about discharging the mortgage; that In* 
replied, “I will go and see to that.” This mortgage turned out 
to be on personal property. The office was, therefore, that of 
the Town Clerk, at Cambridgeport, and not at Kast Cam- 
bridge, as was supposed. But, if you find that money was due 
on the other note, and that that note was obtained without pay- 
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ing anything, you will have to consider the motive for it. If 
it is proved, this may tend to make out a case from circum- 
stantial evidence, because it would tend to connect the defen- 
dant individually with the possession of the note, having a 
motive to obtain it. 

Then, there is a great variety of circumstances, tending to 
show the acts of the defendant in concealing these remains. 
Now, if it be surmised that these remains were placed there 
after the death of the party, and without the knowledge of Dr. 
Webster, of course, this concealment would not affect him. But 
I have already stated that the three portions were so situated, 
with regard to each other, that whoever had a motive to con- 
ceal one probably had a motive to conceal the other. And if 
this was done under circumstances so as to render it necessary 
that it must have been done with the knowledge of Dr. Web- 
ster, that strengthens the conclusion that it was done by him, 
or, at least, with his concurrence. 

It is not necessary to go through all the circumstances relied 
upon to show the conduct of the defendant after he was ar- 
rested. If the defendant was charged with the guilt of mur- 
der, or if any man found himself charged with the guilt of 
such an offense, and the circumstances remain unexplained, 
they might tend to show an apparent consciousness of guilt. 

Dr. Webster’s conduct, we think, ought to be considered to 
have a very slight bearing. There is nothing, from the experi- 
ence of the jury, to show how men will act when charged with 
such a crime. 

The fact, in regard to Dr. Webster’s statements, made to 
different persons, that he never mentioned two notes, and yet 
two notes are found in his possession, would go to show mo- 
tives of a conclusive character. So the fact, that these papers 
were found in his possession, or custody, in Cambridge, is of 
importance. It may be that he alluded, in his letter to his 
daughter, to the package given to his wife a day or two before, 
when he had been applied to obtain some citric acid. The let- 
ter does not say package, but ‘ ‘ bundle. ’ ’ Whether those were 
the papers which he requested to be concealed, would be im- 
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material, and, therefore, it would be immaterial whether that 
was the package which he referred to, because the papers 
themselves furnish the material evidence. But if it referred 
to them, the letter itself might go a little further, and show 
that he thought the possession of those papers might be haz- 
ardous to him; and, therefore, the attempt to conceal them, if 
proved, would bring it within the rule, that the attempt to 
suppress proof, or to alter any of the facts in the case, would 
go against the accused. But if it led to a search, and hence 
these papers were found, the papers have the same effect, 
whether it alludes to them or not. 

It is sometimes said, that small circumstances go to show 
great truths. Identity is sometimes proved by small circum- 
stances. It is argued, on the part of the prosecution, that a 
piece of twine was tied about these remains, similar to wlmt 
was found in Dr. Webster’s room. Gentlemen, whoever un- 
dertook to destroy these remains, whether the defendant or 
any other person, had access to the rooms of the defendant, 
and undoubtedly would use all the means within reach, 
whether under lock and key or not; to a person with such 
views, a lock would be of little avail. The whole apartments 
may be considered to be under the control of Dr. Webster. Of 
his knowledge of the fire, and his presence, you can judge from 
the evidence. With regard to this twine; that somebody had 
the intention of concealing these remains — proposing first to 
conceal them, then to destroy them, — is pretty manifest, from 
the manner in which they are covered up and concealed. The 
same person who had the motive to do one, probably did the 
whole. The same person who packed up the body, used the 
cord; it seems a slight circumstance. By not dwelling upon 
these various circumstances, I do not intend to withdraw them 
from your consideration. But the time admonishes me that I 
must draw to a close. 

I might enumerate the witnesses. They are very numerous. 
The persons who speak of the search are, Messrs. Shaw, Blake, 
Tukey, and others. As shown by witnesses, Dr. Francis Park- 
man and Mr. Blake, the conduct of the defendant, at different 
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times, was of such a character, and he was in such a situation, 
that you will judge how far any statement made by him at 
those times ought to be considered as evidence bearing much 
against him. 

There is one circumstance, which is dwelt upon with some 
force, by the prosecuting officer, which ought, in the opinion 
of the Court, not to be considered against the defendant. That 
is, that he waived an examination in the Police Court. Here 
was the inquest charging him with murder ; — what is the pur- 
pose of the Police Court ? It is simply to find prima facie evi- 
dence, to warrant a commitment. It is customary, oftentimes, 
to waive an examination there. The magistrates would not go 
into as thorough an examination in that Court as here. Its 
object is simply to ascertain whether a warrant shall be is- 
sued for the commitment of the accused. His waiving an ex- 
amination there seems to us immaterial, more especially as 
there had been an inquest, charging him with an offense. (The 
Judges consult together.) I am told there had been no inquest 
at that time, but that is immaterial. There was sufficient evi- 
dence to hold the party for trial; and that is all that is re- 
quired. 

Then, gentlemen, the question of the anonymous letters. If 
a person attempts to divert attention from himself, more es- 
pecially if it is to fix attention upon others, that is one of those 
circumstances, arising out of human conduct, when an indivi- 
dual has been guilty of crime. But the facts cannot be proved 
certainly ; and unless they are proved beyond reasonable doubt 
they are not material. This only goes to show that, if the 
proof existed without them, they would corroborate it. But 
if the letter marked “Civis” is written by him, you will judge 
whether he was placed in such a situation as to induce him to 
write it. A man may be placed in such a situation that 
he thinks there are strong circumstances against him, and, 
without actual guilt, may attempt to ward off proof.. But 
proof is necessary. With regard to the other two letters, the 
proof is slight. You will judge for yourselves whether any 
of them were written by the defendant. 
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If this act of homicide was committed by Prof Webster, and 
there is not sufficient proof to mitigate the crime to man- 
slaughter, then the conclusion would be that it was murder by 
im plied malice. If the other assertion is proved, that it was 
intended to decoy him to the college, to do this deed, that is 
express malice. If it is not proved that lie was there, then 
there must be a general verdict of acquittal. 

There is another point. It is competent for a person ac- 
cused to give evidence of character. Now there are eases in 
which a man may stand in such a situation that a good charac- 
ter would be very important, to him. A stranger may he placed 


where there were circumstances tending to charge him with 
larceny, or with some other species of crime, lie may show 
that, though there are suspicious circumstances, yet, where 
he is known, he is esteemed to be of perteetlv good character; 
and that sustains him. Such a character may defend him 
from such a crime. But where it is a question of a great and 
atrocious crime, it is so unusual, so out of the ordinary course 
of things, he must have been influenced by such fads and cir- 
cumstances as to create effects which have unfrequently been 
produced upon a human mind, so that the evidence of charac- 
ter may be considered as far inferior to what it is in the case 
of smaller crimes. Against facts strongly proved, character 
cannot avail. It is therefore in smaller offenses, in such as 
relate to the actions of daily life, -that if a man be charged 
with being light-fingered, for instance, -he may bring evidence 
with regard to his character, showing that lie would not 
likely to yield to a small temptation. In such a case, evidence 
concerning character may be given with some effect. 

But with regard to the higher crimes, the mere possession of 
. though of h. av.il. » 
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side. It is not competent for a prosecutor to give in proof of 
the bad character of the defendant; and it cannot be done, 
unless the party on the other side puts in evidence of his good 
character. 

Gentlemen, we commend this case to your serious considera- 
here. It is impossible that a great many things should not be 
omitted. I shall feel rejoiced if I have stated such of the main 
considerations of this case as shall enable you to come to a 
fair and just conclusion. Many things press upon my mind 
which I intended to mention; and yet I have taken as much 
time as I ought to take. 

Gentlemen, we commend this case to your serious considers* 
tion. Weigh it under the rules of law. Consider that you 
have been called upon and set apart ; in the first place, drawn 
by lot from those most experienced. You have been then 
selected from the body of those who have been drawn by lot 
from those most experienced. You have been then selected 
from the body of those who have been drawn, with all the ad- 
vantages of which the condition of humanity will admit. And, 
gentlemen, when it is said that it is possible to err, that is true. 
It is nothing more than to say that we are human. It is always 
possible to err. All that we can hope to do — you in your de- 
partment, and we in ours, — is to exercise the best faculties of 
our minds, to give all the weight to the evidence which it 
deserves, to weigh carefully on both sides; and although we 
should come to a result which, at some future time, may be 
proved to be erroneous, yet still a consciousness that we have 
done our duty will sustain us. I commend this cause to your 
consideration. Take sufficient time, weigh the evidence, and 
give such a verdict as will satisfy your own judgment, and 
your own sound conscience, and I am sure it will be a true 
one. 


THE VERDICT. 


The Jury retired, and the court took a recess. Three hours 
later (10:50 p. m.), the Prisoner was conducted to his seat 





within the dock. Shortly after, the Jury came in, and then 
the Court entered . 51 


51 The following interesting letter, published in the Boston Daily 
Evening Traveller of April, 1850, gives an account of the proceedings 
in the jury room. The author was Mr. Albert Day. 

To the Editors of the Traveller: 


Gentlemen : Having read in several papers what purported to be 
a relation of the scenes and events which transpired in the jury 
room, on the trial of John W. Webster, J have felt desirous (now 
that the subject has been brought before the public mind) that a 
plain statement of the more important matters connected with the 
jury room should be made, as it might prove interesting, if not in- 
structive, to the community. The jury was composed of twelve men, 
from as many different branches of the mechanical and mercantile 
“professions;” they were from four different religious denomina- 
tions, and their ages varied from 28 to (id years. They were men 
whom I should designate as possessing good common sense; — men 
capable of judging, of discerning, of appreciating evidence, and es- 
timating its importance. The jurors, after they had become better 
acquainted with each other, and as the evidence began to bear with 
crushing weight upon the prisoner, and the “complicated net-work 
of circumstances” seemed to encircle him, felt strongly the need of 
“that wisdom which cometh from above,” to guide and direct their 
minds aright, in their most momentous and responsible situation. 


It was then that our worthy foreman — whom we all must highly 
respect, and whom we shall ever remember with pleasure - proposed 
to the jury, that they should have religious services every evening. 
The proposition was most cheerfully responded to; and, ever after 
that time, the voice of praise and prayer ascended, as we trust, from 
sincere hearts to the throne of infinite Wisdom and Mercy. I need 
not say that the burden of every prayer was for wisdom to guide and 
direct unto a right decision, and for blessings most rich and precious 
to descend upon the prisoner and his afflicted family. 


I now come to the closing part of this momentous trial. When 
the witnesses for the defense had given in their testimony, and the 
counsel for the prisoner announced the evidence on their part closed, 
a feeling of pain and anguish must have come over the mind of 
every juror. “What! can no more be said,— no more be done m be- 
half of the unhappy prisoner? Is that the e'ddence,— the only evi- 
dence, — on w hi ch we are to place our verdict or Not Guilty" 

At that very time, with the light which the able charge of the 
Chief Justice afterwards gave us on several points of the law and 
the evidence, I think I speak the sentiments of nearly, if not quite, 
all the jury, when I say, that they were as fully prepared for their 
verdict, as they were when they retired to the jury room, after 
listening to the most able and eloquent pleas of the prisoner's senior 
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The Clerk . Gentlemen of the jury, have you agreed upon a 
verdict? We have. Who shall speak for you, gentlemen? The 
Foreman. 

The Clerk. John W. Webster, hold up your right hand ! 
Foreman, look upon the prisoner ! What say you, Mr. Fore- 
man, is John W. Webster, the prisoner at the bar, guilty, or 
not guilty ? 

The Foreman . Guilty! 

The Clerk . Gentlemen of the jury, hearken to your verdict, 
as the Court have recorded it. You, upon your oaths, do say, 
that John W. Webster, the prisoner at the bar, is guilty: so 
you say, Mr. Foreman ; so, gentlemen, you all say. 

When the Foreman pronounced the word Guilty , the Pris- 
oner started, like a person shot ; his hand dropped upon the 
rail in front, his chin drooped upon his breast; and after re- 
maining thus a moment or two, he sank into the chair, cover- 
ing his eyes with his hands. A deathlike silence followed, and 

counsel and the Attorney General ; so strongly, so fully, had the evi- 
dence pointed to the prisoner as the guilty man, and to no one else. 
After the jury had gone to their room, — with the various evidences 
of guilt spread out on the table before them, and the door locked 
upon them, shut out, as it were, entirely from the world, with noth- 
ing but the eye of the Omniscient God upon them, — so painful was 
the sense of responsibility, so unwilling were they to come to the 
result which all felt they must come to, that thirty to forty minutes 
were spent ere anything was done; when, at last, the voice of the 
foreman was heard calling them to order, and reminding them of 
their duty, however painful. And, when they had all taken their 
seats around the table, then it was that one of the jurors rose and 
said, “Mr. Foreman, before entering upon the further consideration 
and decision of this most important matter, I would propose that 
we seek for divine wisdom and guidance.” The proposition met with 
a cordial response, and the foreman called upon a juror to offer 
prayer. This was done, most feelingly and sincerely. We then pro- 
ceeded to the most trying and painful part of our arduous duty. 
The various articles which were put into the case were examined by 
the jury, and particularly those things which seemed to bear most 
strongly against the prisoner. The final decision of the question 
was resolved into three parts : — 

First, Are the remains of a human body, found in the Medical 
College, on the 30th of November, 1849, those of the late Dr. George 
Parkman ? 

Second, Did Dr. George Parkman come to his death by the hands 
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all eyes were fixed in sadness on him whose hopes had now fled. 
For nearly five minutes he remained in this state, apparently 
unconscious, when Mr. Merrick conversed with him. 

The Prisoner sat some time after the court adjourned, with 
his handkerchief to his eyes; and, at his own request, was re- 
moved to his cell, where he might be left to himself, free from 
the gaze of others. 


THE SENTENCE. 

April J. 

The Court met at a few moments after 9 o’clock. The as- 
semblage in the room embraced some of the most distinguished 
persons of the state, and many from other parts of the 
country. 

At ten minutes after 9, the Prisoner . in custody of two ( on- 
stables, was brought into court, and took his seat in the dock. 


of Dr. John \V. Webster, in the Medical College, on the 2:td of 

N °Thir<b ^Dr. John W. Webster guilty, as set forth in the indict- 
ment., of the wilful murder of Dr. George Turkman ? , 

When the vote on the first question was put, twelve hands arose 
immediately. Some little discussion then took place. ’l 1 ". 
ond question was tested, and twelve hands at once ami. . 

—the* most important question of all —was next In lx t,u 1 ^ 

a pause ensued. One juror, in us sympathies of k.m W J'» 
prisoner, (who was his personal acquaintance or i < <U « 
afflicted familv, shrunk from the “liery ordeal. < an l ' 1 
here f — can’t the law be vindicated mid justice satis tuxl i 1 

cussion ^ensued^ Uw mind' of' the juror 'v^iVen 

‘fs a.- ........ «■. 

ster was pronounced Guilty of Murder. r UirW!in | s 

Thus ended the closing scene in the ; l'<ryr<x,m. \\ 
transpired m the court room is alrca > w , >r( f_G n ilt v ! the jury 
our foreman then pronounced that. « relied 1 

as well as the prisoner trembled and gre ■ - A , j„ in olir 

it was to us, when we were again all . ™ f r" ", J ! And 

families and friends, after so long , ; J f jov P ould 

there was not a juror’s heart tat wonl« bless- 

the prisoner have been justly alio qjje OF THE JURY, 
ing. 

Boston, April 3, 1850. 
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His appearance betokened extreme melancholy. He was down- 
cast and nervous, and appeared to be suffering from terrible 
emotions. 

The Attorney General. May it please your Honors: The 
prisoner at the bar, at the January term of the Municipal 
Court, in this county, was indicted by the Grand Jury for the 
crime of wilful murder. On that indictment, according to the 
provisions of the law, the prisoner was arraigned, and pleaded 
not guilty. Counsel of his own selection, capable and faith- 
ful, were assigned to him by the Court, to assist in preparing 
and conducting his defense. The issue then found has been 
presented to a jury almost of his own selection. Every aid 
from counsel has been rendered, in making out his defense, 
that could be rendered, and that jury have found him guilty 
of the charge. It now becomes my painful duty to move, that 
the sentence which the law of this commonwealth affixes to 
this offense should be passed upon the prisoner. 

The Clerk of the Court. John W. Webster, have you any- 
thing to say why sentence of death should not be pronounced 
upon you, according to law ? 

The Prisoner rose, and placing his hands upon the bar in 
front of the dock, looked calmly towards the Bench. He seemed 
as if disposed to speak; but, after a bow, again resumed his 
seat, without doing so. 

Chief Justice Shaw. (On the call of his name, Professor 
Webster stood up.) John W. Webster: In meeting you here 
for the last time, to pronounce that sentence which the law has 
affixed to the high and aggravated offense of which you stand 
convicted, it is impossible, by language, to give utterance to 
the deep consciousness of responsibility, to the keen sense of 
sadness and sympathy, with which we approach this solemn 
duty. Circumstances, which all who know me will duly appre- 
ciate, but which it may seem hardly fit to allude to in more 
detail, render the performance of this duty, on the present 
occasion, unspeakably painful. At all times, and under all 
circumstances, a feeling of indescribable solemnity attaches to 
the utterance of that stem voice of retributive justice which 
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consigns a fellow-being to an untimely and ignominious death ; 
but when we consider all the circumstances of your past life, 
your various relations to society, the claims upon you by others, 
the hopes and expectations you have cherished, and contrast 
them with your present condition, and the ignominious death 
which awaits you, we are oppressed with grief and anguish, 
and nothing but a sense of imperative duty, imposed on us by 
the law, whose officers and ministers we are, could sustain us 
in pronouncing such a judgment. 

Against the crime of wilful murder, of which you stand con- 
victed — a crime at which humanity shudders, a crime every- 
where and under all forms of society regarded with the deepest 
abhorrence — the law has denounced its severest penalty, in 
these few simple but solemn and impressive words. 

“Every person who shall commit the crime of murder shall 
suffer the punishment of death for the same.” 

The manifest object of this law is the protection and secur- 
ity of human life, the most important object of a just and 
paternal government. It is made the duty of this Court to 
declare this penalty against any one who shall have been found 
guilty, in due course of the administration of justice, of hav- 
ing violated this law. It is one of the most solemn acts of judi- 
cial power which an earthly tribunal can be called upon to 
exercise. It is a high and exemplary manifestation of the 
sovereign authority of the law, as well in its stern and inflex- 
ible severity, as in its protecting and paternal benignity. It 
punishes the guilty with severity, in order that the right to 
the enjoyment of life— the most precious of all rights— may 
be more effectually secured. 

By the record before us, it appears that you have been in- 
dicted by the Grand Jury of this county, for the crime of mur- 
der; alleging that on the 23d November last, you made an as- 
sault on the person of Dr. George Parkman, and, by acts of vio- 
lence, deprived him of life, with malice aforethought. This is 
alleged to have been done within the apartments of a publi" 
institution in this city, the Medical College, of which you were 
a professor and instructor, upon the person of a man of mature 
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age, well known, and of extensive connections in this com- 
munity, and a benefactor of that institution. The charge of 
an offense so aggravated, under such circumstances, in the 
midst of a peaceful community, created an instantaneous out- 
burst of surprise, alarm and terror, and was followed by a uni- 
versal and intense anxiety to learn, by the results of a judicial 
proceeding, whether this charge was true. The day of trial 
came ; a court was organized to conduct it ; a jury almost of 
your own choosing was selected in the manner best calculated 
to insure intelligence and impartiality ; .counsel were appointed 
to assist you in conducting your defense, who have done all 
that learning, eloquence and skill could accomplish, in pre- 
senting your defense in its most favorable aspects; a very 
large number of witnesses were carefully examined; and, 
after a laborious trial, of unprecedented length, conducted, as 
we hope, with patience and fidelity, that jury have pronounced 
you guilty. 

To this verdict, upon a careful revision of the whole pro- 
ceedings, I am constrained to say, in behalf of the Court, that 
they can perceive no just or legal ground of exception. 

Guilty! How much, under all the thrilling circum- 
stances which cluster around the case and throng our memo- 
ries in the retrospect, does this single word import ! The wil- 
ful, violent and malicious destruction of the life of a fellow- 
man, in the peace of God and under the protection of the law 
— yes, of one in the midst of life, with bright hopes, warm 
affections, mutual attachments, strong, extensive and numer- 
ous, making life a blessing to himself and others ! 

"We allude thus to the injury you have inflicted, not for the 
purpose of awakening one unnecessary pang in a heart already 
lacerated, but to remind you of the irreparable wrong done to 
the victim of your cruelty, in sheer justice to him whose voice 
is now hushed in death, and whose wrongs can only be vindi- 
cated by the living action of the law. If, therefore, you may, 
at any moment, think your case a hard one, and your punish- 
ment too severe — if one repining thought arises in your mind, 
or one murmuring word seeks utterance from your lips — 
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think, oh! think of him, instantly deprived of life by vour 
guilty hand; then, if not lost to all sense of retributive jus- 
tice, if you have any compunctious visitings of conscience, you 
may perhaps be ready to exclaim, in the bitter anguish of 
truth, I have sinned against Heaven and my own soul ; mv 
punishment is just ; God be merciful to me, a sinner ! ’ ' 

God grant that your example may afford a solemn warning 
to all, especially to the young! May it impress deeply upon 
every mind the salutary lesson it is intended to teach, to guard 
against the indulgence of every unhallowed and vindictive pas- 
sion ; to resist temptation to any and every selfish, sordid, and 
wicked purpose; to listen to the warnings of conscience, and 
yield to the plain dictates of duty; and, whilst they in- 
stinctively shrink with abhorrence from the first thought of 
assailing the life of another, may they learn to reverence the 
laws of God, and of society, designed to secure protection to 
their own ! 

We forbear, for obvious considerations, from adding such 
words of advice as may be sometimes thought appropriate, on 
occasions like this. It has commonly been our province, on 
occasions like the present, to address the illiterate, the de- 
graded, the outcast, whose early life has been cast among the 
vicious, the neglected, the abandoned ; who have been blessed 
with no means of moral and religious culture; who have never 
received the benefits of cultivated society, nor enjoyed the 
sweet and ennobling influences of home. To such an one, a 
word of advice, upon an occasion so impressive, may be a word 
fitly spoken, and tend to good. But in a cast* like this, where 
these circumstances are all reversed, no word of ours could 
be more efficacious than the suggestions of your own better 
thoughts, to which we commend you. 

But, as we approach this last sad duty of pronouncing sen- 
tence, which is indeed the voice of the law, and not our ow f n, 
yet, in giving it utterance, we cannot do it with feelings of 
indifference, as a mere formal and official act. God forbid 
that we should be prevented from indulging and expressing 
those irrepressible feelings of interest, sympathy , and compas- 
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sion, which arise spontaneously in our hearts ; and we do most 
sincerely and cordially deplore the distressing condition into 
which crime has brought you ! And though we have no word 
of present consolation, or of earthly hope, to offer you, in this 
hour of your affliction, yet we devoutly commend you to the 
mercy of our Heavenly Father, with whom is abundance of 
mercy, and from whom we may all hope for pardon and peace ! 

And now nothing remains but the solemn duty of pronounc- 
ing the sentence which the law affixes to the crime of murder, 
of which you stand convicted, which sentence is [the Court 
and spectators rising] : 

That you, John W. Webster, be removed from this place, 
and detained in close custody in the prison of this county, and 
thence taken, at such time as the executive government of this 
commonwealth may, by their warrant, appoint, to the place of 
execution, and there be hung by the neck until you are dead. 

And may God, in His infinite goodness, have mercy on your 
soul! 


The Prisoner sank back into his chair, and wept. He took 
a handkerchief, and, after wiping his face, placed his fore- 
head upon the bar, as if to conceal the current of his tears 
from the thousand eyes that were turned upon him. In this 
position he remained until disturbed by the officers who had 
him in charge. 

About five minutes were now passed in solemn silence, which 
was suddenly broken by the Chief Justice, who said: “Mr. 
Sheriff, the prisoner is in your custody — Mr. Crier, ad- 
journ the court until tomorrow morning, at 9 o’clock.” The 
prisoner was accordingly manacled and remanded, and the 
court adjourned. 

THE APPEAL AND CONFESSION. 

The Prisoner appealed to the Supreme Court on several 
technical questions of procedure, but on June 18th judgment 
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and sentence were affirmed, Chief Justice Shaw delivering 
the opinion of the Court. 1 

While the appeal was pending he presented a petition to 
the Governor and Council for a commutation of sentence, in 
which he said : 


“I ask to be permitted to declare, in the most solemn manner, that 
I am entirely innocent of this awful crime ; that 1 never entertained 
any other than the kindest feelings towards him; and that 1 never 
had any inducement to injure, in any way, him whom 1 have long' 
numbered among my best friends. 

“To Him who seetli in secret, and before whom 1 may ere long be 
called to appear, would I appeal for the truth of what 1 now de- 
clare as also for the truth of the solemn declaration, that 1 had no 
agency in placing the remains of a human body in or under my 
rooms in the Medical College in Boston, nor do 1 know by whom 
they were so placed. I am the victim of circumstances, or a foul con- 
spiracy, or of the attempt of some individual to cause suspicion to 
fall upon me, influenced perhaps by the prospect of obtaining a 
large reward. 


This was withdrawn (probably on the advice of his counsel) 
and on July 2nd his clergyman, Rev. George Putnam, ap- 
peared before the Council, and stated that Dr. Webster had 
made a confession to him, which he read to the Council, the 
main portions being as follows : 


On Tuesday, the 20th of November, T sent the note to Dr. Park- 
man which, ft appears, was carried by the boy Maxwell. 1 bnndel 
it to' Littlefield unsealed. It was to ask Dr. Pnrkrnan to call nl m> 
rooms on Friday the 23d, after my lecture. He h " d ” f JJf 

on occasions and in a manner \eiy - ^ leRBt , the fulfillment of 
me, and also to avert, for so long , , ex t to able to 

recent threats of severe measures. purpose was, if he should 

pay him when Friday should arm*. . “ e|nhnrrass . 
accede to the proposed a , ( „ lo ,n Z e for 

ments and utter inability to p > offended him, to throw myself 

tho» thin*. » ««*»» indulKenee for lb ■*> 

upon his mercy, to beg tor lurcner 


1 5 Cush. 295 ; 52 Am. Dec. 711. 
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of my family, if not for my own, and to make as good promises to 
him as I could have any hope of keeping. 

I did not hear from him on that day, nor the next (Wednesday) ; 
but I found that on Thursday he had been abroad in pursuit of me, 
though without finding me. I feared that he had forgotten the ap- 
pointment, or else did not mean to wait for it. I feared he would 
come -*in upon me at my lecture hour, or while I was preparing my 
experiments for it. Therefore I called at his house on that morn- 
ing (Friday), between 8 and 9, to remind him of my wish to see 
him at the college at half past 1, — my lecture closing at one. I did 
not stop to talk with him then; for I expected the conversation 
would be a long one, and I had my lecture to prepare for. It was 
necessary for me to save my time, and also to keep my mind free 
from other exciting matters. Dr. Parkman agreed to call on me, as 
I proposed. 

He came, accordingly, between half past 1 and 2. He came in at 
the lecture room door. I was engaged in removing some glasses 
from my lecture room table into the room in the rear, called the 
upper laboratory. He came rapidly down the steps and followed 
me into the laboratory. He immediately addressed me with great 
energy: “Are you ready for me, sir? Have you got the money?" 
I replied, “No, Dr. Parkman;" and was then beginning to state my 
condition, and make my appeal to him. He would not listen to 
me, but interrupted me with much vehemence. He called me “scoun- 
drel” and “liar," and went on heaping upon me the most bitter 
taunts and opprobrious epithets. While he was talking, he drew a 
handful of papers from his pocket, and took from among them my 
two notes, and also an old letter from Dr. Hosack, written many 
years ago, and congratulating him (Dr. P.) on his success in get- 
ting me appointed professor of chemistry. “You see,” he said, 
“I got you into your office, and now I will get you out of it." He 
put back into his pocket all the papers, except the letter and the 
notes. I cannot tell how long the torrent of threats and invectives 
continued, and I can now recall to memory but a small portion of 
what he said. At first I kept interposing, trying to pacify him, so 
that I might obtain the object for which I had sought the interview. 
But I could not stop him, and soon my own temper was up. I for- 
got everything. I felt nothing but the sting of his words. I was 
excited to the highest degree of passion; and while he was speaking 
and gesticulating in the violent and menacing manner, thrusting the 
letter and his fist into my face, in my fury I seized whatever was 
the handiest, — it was a stick of wood, — and dealt him an instantane- 
ous blow with all the force that passion could give it. I did not know, 
nor think nor care where I should hit him, nor how hard, nor what 
the effect would be. It was on the side of his head, and there was 
nothing to break the force of the blow. He fell instantly upon the 
pavement. There was no second blow. He did not move. I stooped 
down over him, and he seemed to be lifeless. Blood flowed from his 
mouth, and I^ got a sponge and wiped it away. I got some ammonia 
and applied it to his nose; but without effect. Perhaps I spent ten 
minutes in attempts to resuscitate him; but I found that he was ab- 




449 


PROFESSOR J01IX \Y. WEBSTER 


solutely dead. In my horror and ronstornntion I ran instinctively 
to the doors and bolted them.— the doors of tlu* lecture room, and of 
the laboratory below. And then, what was ] to do? 

It never occurred to me to go out and declare wlint had been done, 
and obtain assistance. I saw nothing but the alternative of a suc- 
cessful removal and concealment of the body, on the one hand, and 
of infamy and destruction on the other. The lirst thing 1 did. as 
soon as I could do anything, was to drag the body into The private 
room adjoining. There I took oft the clothes, and began putting 
them into the fire which was burning in the upper laboratory. They 
were all consumed there that afternoon,— with papers, pocket book, 
or whatever else they may have contained. ! did not examine the 
pockets, nor remove anything except the watch. I saw that, or the 
chain of it, hanging out; and 1 took it and threw it over the bridge 
as I went to Cambridge. 

My next move was to get the body into the sink which stands in 
the small private room. By setting the body partially ereet against, 
the corner, and getting up into the sink myself, I succeeded in draw- 
ing it up. There it was entirely dismembered. It was quickly done, 
as a work of terrible and desperate necessity. The only instrument 
used was the knife found by the ollieers in the tea chest, and which 
I kept for cutting corks. 1 made no use of the Turkish knife, as it 
was called at the trial. That had long been kept on my parlor 
mantel-pieee in Cambridge, as a curious ornament. My daughters 
frequently cleaned it; hence the marks of oil and whiting found 
on it. 1 had latety brought it into Boston to get the silver sheath 
repaired. 

While dismembering the body, a stream of Cochituate was run- 
ning through the sink, carrying oft the blood in a pipe that passed 
down through the lower laboratory. There must have been a leak 
in the pipe, for the ceiling below was stained immediately round it. 

There was a fire burning in the furnace of the lower laboratory. 
Littlefield was mistaken in thinking there had never been a lire there, 
lie had probably never kindled one, but I had done it mysell sev- 
eral times. I had done it that day for the purpose of making 
oxygen gas. The head and viseera were put into tiiat furnace that 
day, and the fuel heaped on. 1 did not examine at night to see 
to wliat- degree they were consumed. Some ol the ext remil ies, I 
believe, were put in there on that day. 

The pelvis and some of the limbs, perhaps all, were pul under 
the lid of the lecture room table in wliat is called the well, - a deep 
sink lined with lead. A stream of t'ochiluate was turned into it, 
and kept running through it all Friday night. The thorax was put 
into a similar well in the lower laboratory, which I lifted with 
water, and threw in a quantity of potash which I found there. Ibis 
disposition of the remains was not changed till alter the visit of the 

officers on Monday. „ r 

When the body had been thus aft disposed of, I cleared away all 
traces of what had been done. I took up the stick with which t».e 
fatal blow had been struck. It proved to be the stump ol a large 
grape vine, say two inches in diameter, and two feet long. It was 
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one of two or more pieces which I had carried in from Cambridge 
long before, for the purpose of showing the effect of certain chemi- 
cal fluids in coloring wood, by being absorbed into the pores. The 
grape vine, being a very porous wood, was well suited to this pur- 
pose. Another longer stick had been used as intended, and exhibited 
to the students. This one had not been used. I put it into the fire. 

I took up the two notes, either from the table or the floor, — I 
think the table, — close by where Dr. P. had fallen. I seized an old 
metallic pen lying on the table, dashed it across the face and through 
the signatures, and put them in ray pocket. I do not know why I 
did this rather than put them into the fire ; for I had not considered 
for a moment what effect either mode of disposing of them would 
have on the mortgage, or my indebtedness to Dr. P. and the other 
persons interested; and I had not yet given a single thought to the 
question as to what account I should give of the objects or results 
of my interview with Dr. Parkman. 

I never saw the sledge hammer spoken of by Littlefield, and 
never knew of its existence ; at least, I have no recollection of it. 

I left the college to go home, as late as 6 o’clock. I collected 
myself as well as I could, that I might meet my family and others 
with composure. On Saturday I visited my rooms at the college, 
but made no change in the disposition of the remains, and laid no 
plans as to my future course. 

On Saturday evening I read the notice in the Transcript respect- 
ing the disappearance. I was then deeply impressed with the nec- 
essity of immediately taking some ground as to the character of my 
interview with Dr. P. for I saw that it must become known that I 
had such an interview, as 1 had appointed it, first, by an unsealed 
note on Tuesday, and on Friday had myself called at his house in 
open day and ratified the arrangement, and had there been seen and 
probably overheard by the man-servant; and I knew not by how 
many persons Dr. P. might have been seen entering my rooms, or 
how many persons he might have told by the way where he was 
going. The interview would in all probability be known; and I 
must be ready to explain it. The question exercised me much; but 
on Sunday my course was taken. I would go into Boston, and be 
the first to declare myself the person, as yet unknown, with whom 
Dr. P. had made the appointment. I would take the ground, that I 
had invited him to the college to pay him money, and that I had paid 
him accordingly. I fixed upon the sum by taking the small note 
and adding interest, which, it appears, I cast erroneously. 

If I had thought of this course earlier, I should not have deposit- 
ed Pettee’s check for $90 in the Charles River Bank on Saturday, 
but should have suppressed it as going so far towards making up 
the sum which I was to profess to have paid the day before, and 
which Pettee knew I had by me at the hour of the interview. It had 
not occurred to me that I should ever show the notes cancelled in 
proof of the payment; if it had, I should have destroyed the large 
note, and let it be inferred that it was gone with the missing man; 
and I should only have kept the small one, which was all that I could 
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pretend to have paid. My single thought was concealment and safe- 
ty. Everything else was incidental to that. 1 was in no state to 
consider my ulterior pecuniary interests. Money, though 1 needed 
it so much, was of no account with me in that condition of mind. 

If I had designed and premeditated the homicide of I)r. 1\ in 
order to get possession of the notes and cancel mv debt, 1 not only 
should not have deposited Pettee’s check the next 'day, but 1 should 
have made some show of getting and having the money the morn- 
ing before. I should have drawn my money from the hank, and 
taken occasion to mention to the cashier, that 1 lmd a sum to tuker 
out that day for Dr. P., and the same to Henchman, when 1 bor- 
rowed the $10. I should have remarked, that 1 was so much short 
of a large sum that I was to pay to Parknian. I borrowed the 
money of Henchman as mere pocket money lor the day. 

If I had intended the homicide of I)r. 1\, I should not have made 
the appointment with him twice, and each time in so open a manner 
that other persons would almost certainly know of it. And I should 
not have invited him to my room at an iiour when the college would 
have been full of students and others, and an hour when I was most 
likely to receive calls from others; for that was an hour— just 
after the lecture — at which persons having business with me, or in 
my rooms, were always directed to call. 

I looked into my rooms on Sunday afternoon, hut did nothing. 

After the first visit, of the oflicers, 1 took the pelvis and some of 
the limbs from the upper well, and threw them into the vault under 
the privy. I look the thorax from the well below, and packed it in 
the tea chest, as found. My own impression has been, that this was 
not. done till after the second visit of the officers, which was on 
Tuesday; but Kingsley’s testimony shows that it must have been 
done sooner. The perforation of the thorax had been made by the 
knife at the time of removing the viscera. 

On Wednesday, I put on kindling and made n fire in the furnace 
below, having first poked down the ashes. Some of the limbs — 1 
cannot remember what ones or how many — were consumed at that 
time. This was the last I had to do witli the remains. 

The tin box was designed to receive the thorax, though 1 had not 
concluded where I should finally put the box. The fish-hooks, tied 
up as grapples, were to be used for drawing up the parts in tho 
vault, whenever I should determine how to dispose of them. And 
yet, strange enough, I had a confused double object in ordering 
the box and making the grapples. 1 had before intended to get 
such things to send to Fayal; — the box to hold plants and other ar- 
ticles which I wished to protect from salt water and the sea air, 
and the hooks to be used there in obtaining coral ine plants from 
the sea. It was this previously intended use of them that, suggested 
and mixed itself up with the idea of the other application. 1 doubt, 
even now, to which use they would have been applied. 1 had not 
used the hooks at the time of the discovery. . 

The tan put into the tea chest was taken from a barrel ol it 
that had been in the laboratory some time. The bag of tan brought 
in on Monday was not used, nor intended to be used, it belongea 



452 


IV. AMERICAN STATE TRIALS 


to a quantity obtained by me a long time ago for experiments in 
tanning, and was sent in by the family to get it out of the way. Its 
being sent just at that time was accidental. 

I was not aware that 1 had put the knife into the tea chest. 

The stick found in the saucer of ink was for making coarse dia- 
grams on cloth. 

The bunch of “filed” keys had been long ago picked up by me in 
Fruit street, and thrown carelessly into a drawer. I never exam- 
ined them, and do not know whether they would fit any of the locks 
of the college or not. If there were other keys fitting doors with 
which I had nothing to do, I suppose they must have been duplicates, 
or keys of former locks, left there by the mechanics or janitor. I 
know nothing about them, and should never be likely to notice 
them amongst the multitude of articles, large and small, and of all 
kinds, collected in my rooms. The janitor had furnished me a key 
to the dissecting room for the admission of medical friends visiting 
the college ; but I had never used it. 

The nitric acid on the stairs was not used to remove spots of 
blood, but dropped by accident. 

When the officers called for me on Friday, 30th, I was in doubt 
whether I was under arrest, or whether a more strict search of my 
rooms was to be had; the latter hypothesis being hardly less ap- 
palling than the former. When I found that we went over Cragie’s 
bridge, I thought the arrest most probable. When I found the 
carriage was stopping at the jail, I was sure of my fate; and be- 
fore leaving the carriage, I took a dose of strychnine from my 
pocket and swallowed it. I had prepared it in the shape of a pill 
before I left my laboratory on the 23d. I thought I could not bear 
to survive detection. I thought it was a large dose. The state of 
my nervous system probably defeated its action, partially. The 
effects of the poison were terrible beyond description. It was in 
operation at the college, and before I went there; but more severely 
afterwards. 

I wrote but one of the anonymous letters produced at the trial, — 
the one mailed at East Cambridge. 

* The “little bundle,” referred to in the letter detained by the jailer, 
contained only a bottle of citric acid, for domestic use. I had seen 
it stated in a newspaper, that I had purchased a quantity of oxalic 
acid, which it was presumed was to be used in removing blood 
stains. I wished the parcel to be kept untouched, that it might be 
shown, if there should be occasion, what it really Was that I had 
purchased. 

On July 18th the Council reported to the Governor, 52 refus- 
ing to recommend a commutation of the sentence and on July 

52 Briggs, George Nixon. (1796-1861.) Born Adams, Mass. Mem- 
ber of Congress 1831-1843. Governor of Massachusetts 1844-1851. 
Member State Constitutional Convention 1853. Judge Common 
Pleas 1853-1859. Trustee of Williams College. 
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19th, Governor Briggs ordered the execution to take place on 
Friday, August 30th. 

THE EXECUTION. 

A it yust :ia. 

The scaffold was not erected until after daylight this morn- 
ing. It was placed in the center of the yard, visible from the 
rear of Lowell street, arid the houses on the west side of l,ev- 
erett street. A change had been made in its const ruction, a 
spring having been substituted to cause the falling of the drop 
upon which the condemned stands, instead of the cutting of 
a rope. 

At an early hour this morning, those persons who had been 
furnished with passes began to assemple in the jail yard. They 
numbered about one hundred and fifty, of whom some fifteen 
or twenty were representatives of the press. The constables, 
police officers, and other city officers, to the number of about 
one hundred and twenty-five, kept order within and without 
the walls of the jail. 

The prisoner partook of a slight breakfast, and at a ijuurter 
before eight was visited by Dr. Putnam and the jailor. The 
arrangements for the execution had all been explained at a 
previous interview. Dr. Putnam having spent an hour or 
more with him in religious conversation ami devotional exer- 
cises, at Dr. Webster’s request. Sheriff Hveleth and the offi- 
cers of the jail were then sent for. When they entered, lie 
thanked them in warm terms for their many kind attentions, 
and for their considerate conduct during his long confine- 
ment. 

At a quarter past nine, the legal witnesses of the execution, 
headed by the Sheriff and his deputies, and followed by the 
spectators generally, then entered the archway of the jail, to 
the prisoner’s cell, where a short but fervent prayer was of- 
fered by Rev. Dr. Putnam. lie prayed for a brother now 
about to pass from this life of sin; to be removed from Ibis 
world to another. He invoked for him the aids of the Holy 
Spirit, and prayed that his repentance might be accepted, and 



454 


IV. AMERICAN STATE TRIALS 


be accounted to him as such in the sight of the Searcher of all 
hearts. He prayed that the humble hope of forgiveness that 
the prisoner had been permitted to entertain, might be real- 
ized in a blissful fruition. lie also prayed for those who had 
been bereaved by the transgressions of the condemned man; 
for the ministers of the law, who, while they performed their 
bounden duty, did it with mercy and tenderness; that the 
memories and admonishments of this hour might be sanctified 
to all who stood before God, mortal, and soon to die. “We com- 
mit, ’ 9 he said , 6 * Thy child to Thee ; and while he bows himself 
to the law behold him an humble suppliant at the throne of 
Him who tempereth justice with mercy, and receiveth the con- 
trite heart ! Open the doors of Thy mansion, that he may en- 
ter! Do more and better for him than we can ask or think l" 

At the conclusion of this prayer, the spectators retired from 
the arch. The arms of the condemned were pinioned to his 
side, and the procession marched to the scaffold. By the side 
of the condemned was his faithful religious counsellor and ad- 
viser, who had promised to accompany him, and be present at 
the parting scene. No sign of faltering could be observed as 
he ascended the steps. He appeared subdued, as one conscious 
of having committed a great sin, for which he was about to 
suffer. 

As he stepped upon the drop, he looked around for his faith- 
ful friend, Dr. Putnam, who was by his side, and entered into 
apparently earnest conversation with him. At almost every 
word Dr. Webster bowed his head, as if what he was saying 
was emphatically the outpouring of his heart. Deputy Sheriff 
Coburn called the attention of the witnesses to the reading of 
the executive death-warrant, which was next done in an aud- 
ible manner by the Sheriff, — who with his officers and the as- 
sembly, generally remained with uncovered heads during the 
reading, with the exception of the prisoner. At the conclu- 
sion of the reading of the warrant, Dr. Webster shook hands 
with Dr. Putnam, who took of him a final farewell. He was 
then placed in a chair to have his legs pinioned. After this 
was done, he again stood up. The touch of the rope upon his 
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neck caused his face, which had been before of a deadly pal- 
lor, to flush, and there were evident signs of a subdued but 
still powerful agitation. He then shook hands with the Slier- 
iff, and spoke a few words to him. 

The black cap was then placed over his face, and the light 
of day thus shut out from him in this world forever. The 
Sheriff then turned to the assembled spectators, and in a loud 
voice proclaimed that in the name and by the command of the 
Commonwealth of Massachusetts, he should now proceed to do 
execution upon the body of John W. Webster. At this knell 
of death, there was no motion of the body of the condemned, 
the features of the face being entirely hid from view; but. he 
stood perfectly still, awaiting the fatal plunge. 

After concluding his proclamation, the Sheriff turned 
around, and pressing a spring, the drop fell, ami the pris 
oner’s mortal career was at an end. This took place at twen- 
ty-five minutes before 10 o’clock. The body swayed slightly 
to and fro; and, in a few seconds after the fall, there was a 
spasmodic drawing up of the legs, once or twice. Beyond thi * 
there was no observable struggle. 

After hanging thirty minutes, the body was examined hv 
Dr. Henry G. Clark, City Physician, and by Dr. Charles II. 
Stedman, of the Lunatic Hospital, South Boston ; and they 
informed the Sheriff that life was extinct. 



THE TRIAL OF THOMAS HOAG FOR BIGAMY, 
NEW YORK CITY, 1804, 

THE NARRATIVE. 

It was not Thomas Hoag that was on trial for bigamy one 
day in the opening -years of the Nineteenth Century. Yet 
Catherine Ooncldin swore that a man of that name had mar- 
ried her two years before in a small town in the country and 
that he was the same individual that was sitting in the dock 
before her. The prisoner denied this : said he had never seen 
or heard of her before and that on the Christmas day which 
Catherine said was their wedding day he was many miles away 
in the City of New York attending to his duties as a police- 
man; and that his name was Joseph Parker. Ilis captain 
said the same thing. The records of the police office confirmed 
his statement and a number of his acquaintances swore that 
they had known him for years and that he was Joseph Parker. 
But Catherine’s story was supported by several of her neigh- 
bors, who said that they had seen him often in her company, 
and that Hoag had a scar on the forehead and lisped a little. 
The prisoner, strange to say, had both of these peculiarities. 
But the witnesses further swore that Hoag had a bad scar on 
the sole of his foot which was very plain and which he told 
them was occasioned by his stepping on the upturned blade of 
a knife. In this state of difference of opinions the counsel 
on both sides agreed that they would not call any more wit- 
nesses or make any speeches, but would ask the prisoner to 
expose his feet to the jury. He did so : no trace of the scar 
was found. The jury, without leaving the box, returned a 
verdict of not guilty and Joseph Parker, who had entered the 
court room as Thomas Hoag, left it a free man. 
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THE TRIAL . 1 

Jn the Court of Oyer and Terminer, X etc York City, June, 

1804. 

Hon. Henry Brockholst Livingston,-' Judge. 

June 

Thomas Hoag was indicted for bigamy at the last term of 
this court, for the County of Rockland. The indictment, 
which was removed by consent, so that the trial should take 
place in this city, alleged, that Thomas Hoag, late of llaver- 
straw, in the County of Rockland, laborer, now of New York, 
cartman, on the 8th day of May, 1789. at that city, was law- 
fully married to Susan Faeseli ; and afterwards, on the ‘doth 
day of December, 1800, in the County of Rockland, his said 
wife being then alive, feloniously did marry Catherine Secor. 
The Prisoner pleaded Not Guilty. 

Richard Rikcr, 2 3 4 District Attorney, for the People. 
Washington Morton, * for the Prisoner. 


WITNESSES FOR 

The Prisoners Counsel admit- 
ted that he was married in May, 
1789, as charged, and that Ins 
wife was still living. 

Benjamin Coe. Am one of the 
.•judges of the Court, of t ommon 
Pleas, in the county of Rock- 
land; am well acquainted with 
defendant. He came to Rock- 
land in the beginning of Sep- 
tember, 1800, where lie passed 
by the name of Thomas lloag- 
There was a person with him 
who passed for his brother; but 
between them there was no re- 


TI1E PEOPLE. 

semblance; defendant worked for 
me about a month, during which 
lime lie eat daily at my table, 
and, of course. 1 saw bun daily: 
on 2oth December, 1 married 
him to one Catherine Secor; am 
confident of the lime, because on 
that dav one of my own children 
was christened. During all the 
time he remained in Rockland 
county, 1 saw him continually, 
and am, therefore as miidi sal- 
jslied that lie is Thomas Hoag 
as that 1 am Henjainm Coe. 

John Knapp. Knew detend- 


2 New York City Hall Recorder. See 1 A 
2 See 1 Am. St. Tr. G. 

* See 1 Am. St. Tr. 361. 

4 See page 463. 
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ant in 1800 and 1801 . He was 
then in Rockland county, and 
passed by the name of Thomas 
Hoag; saw him constantly five 
months while he was there; was 
at his, f wedding; he had a scar 
under his foot; know it from 
this circumstance : defendant and 
myself were leaping together, 
and, upon my outleaping him, he 
remarked that he could not leap 
then so well as formerly, and 
before he received a wound on 
his foot by treading on a draw- 
ing knife. He thereupon pulled 
off his shoe, and showed me a 
scar under his foot, occasioned, 
as he said, by that wound. The 
scar is very perceptible; am con- 
fident the defendant at the bar 
is Thomas Hoag. 

Catherine Concklin . My maiden 
name was Catherine Secor; am 
now married to one Concklin; 
became acquainted with defend- 
ant in September, 1800, when 
he came to Rockland; he passed 

WITNESSES FOR 

Joseph Chadwick. I live in 
this city and am a rigger by 
trade. I have been acquainted 
with defendant, Joseph Parker, 
a number of years. He has 
worked in my employ as a rigger 
a considerable time. He began 
to work for me in September, 
1799, and continued to work for 
me until the spring of 1801. 
During that time saw him con- 
stantly; it appears from my 
books that he received money 
from me for work performed, 
on the following days : 6 th Octo- 
ber, 6th and 13th December, 
1800; 9th, 16th and 28th Febru- 
ary, 11th March, 1801; he lived 
from May, 1800 till some time 
in April, 1801 , in a house in this 


by the name of Thomas Hoag; 
saw him constantly; and shortly 
after our acquaintance, he paid 
his addresses to me, and, on 25th 
December, married me; he lived 
with me till the end of March, 
1801, when he left me; did not 
see him again for two years; on 
the morning of his leaving me, 
he appeared desirous of com- 
municating something of impor- 
tance to me, but was dissuaded 
from it by the person who passed 
for his brother. Before Hoag 
left me he was a kind, attentive 
and affectionate husband. I am 
as well convinced as 1 can pos- 
sibly be of any thing in the 
world, that the defendant, now 
here, is the person who married 
me by the name of Thomas 
Hoag; then thought him, and 
still think him, the handsomest 
man I ever saw; how often (ad- 
dressing herself to defendant, 
and looking at his hair), have I 
combed those dear locks! 


THE DEFENSE. 

city, belonging to Capt. Pelor; 
and, during that time and since, 
have been well acquainted with 
him. 

Isaac Ryckman. Live in this 
city, and am well acquainted 
with Parker; have known him a 
number of years; in latter end 
of year 1800, he was jointly en- 
gaged with me in loading a ves- 
sel for Captain Tredwell of this 
place. We began to work 20th 
December, 1800, and were em- 
ployed the greater part of Jan- 
uary, 1801, in loading the ves- 
sel; during that time we worked 
together daily; recollect that we 
worked together on 25th day of 
December, 1800 ; remember it be- 
cause I never worked on Christ- 
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mas before nor since; know that 
it was in the year 1800, because 
I know that Parker that year 
lived in Captain Pelor’s house; 
remember our borrowing a screw 
for the purpose of packing cot- 
ton into 4 the hold of the vessel 
we were loading; we borrowed 
the screw from Mrs. Mitchell, 
who lived next door to Parker’s; 
was one of the city watch at that 
time, and Parker was then on the 
watch; from that time to the 
present have served with him 
upon the watch, and do not rec- 
ollect missing him at any time 
during that period, from this 
city. 

Aspinwall Cornwall. Live in 
Rutgers’ street; have lived there 
a number of years; keep a gro- 
cery; knew Parker, the defend- 
ant, in 1800 and 1801, who lived 
in Captain Pelor’s house one 
year, and during that time traded 
with me; recollect once missing 
him for a week, and, on inquiry, 
found he had been at Staten 
Island, at work on board one of 
the United States frigates. Ex- 
cepting that time, never knew 
him to be absent, from his fam- 
ily, and I saw him constantly. 

Elizabeth Mitchell. T know 
Parker well. In 1800 and 1801 
he lived in a house belonging to 
Captain Pelor, adjoining that in 
which I lived; was intimate in 
Parker’s family, and visited there 
constantly. He was one of the 
crity watch; used to hear him rap 
with his stick at the door to 
waken his family, upon his re- 
turn from the watch in the morn- 
ing; perfectly well remember his 
borrowing a screw from me on 
Christmas day, 1800; offered him 
some spirits to drink, but he pre- 
ferred a glass of wine, which I 
gave him; am the more positive 
of the circumstance of lending 


the screw to Parker, because lie 
broke it in using it; he never 
lived hut one year in Pelor *s 
house, and from that time to the 
present, 1 have been on the same 
terms of intimacy with his fam- 
ily; think it impossible that lie 
could have been absent from 
town any time without my know- 
ing it; never knew him to be ab- 
sent more than a week while he 
lived at Pelor’s house. 

Janies Heading. Have lived in 
this city a number of years, and 
have known Parker from his in- 
fancy; he was horn at Koe. in 
Westchester county. In the year 
1800 he lived in Captain Pelor’s 
house; saw him then continually 
and never, during that year, 
knew him to he absent any 
length of time; particularly re- 
member that while he lived at 
Pelor’s house, sometime in the 
beginning of January, 1801, I 
assisted him in killing a hoi:. 

Lewis Osborn. Have been ac- 
quainted with Parker, the de- 
fendant, for the last four years; 
have been one of the city watch; 
and from June, 1800, until May, 
1801, he served on the watch 
with me. At first he served as a 
substitute, that is, one who, in 
ease of the absence of a regular 
watchman, supplies his place; 
remember that a few days after 
Christmas, in 1800, lie was placed 
on the roll of the regular watch, 
in the room of one Hansom; am 
certain as to the period, because 
that is the only time I ever served 
on the watch, and he was sta- 
tioned, while on the watch with 
me, at the same post; am certain 
that the defendant is the person 
with whom I served on the 
watch; during that time he was 
never absent from the watch 
more than a week at a time. 
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IN REBUTTAL. 


Moses Anderson. Have lived 
at Haverstraw, in Rockland 
county, since the year 1791 ; know 
defendant well; he came to my 
house in the beginning of Sep- 
tember, 1800; he then passed by 
the name of Thomas Hoag; 
worked for me eight or ten days ; 
and from that time until the 
25th December following, passed 
almost every Sunday at my 
house. During his stay in our 
country, I saw him constantly. 
If he is Thomas Hoag he has a 
scar on his forehead, which he 
told me was occasioned by the 
kick of a horse; he had also a 
small mark on his neck; he had 
also a scar under liis foot, be- 
tween his heel and the ball of his 
foot, occasioned, as he said, by 
treading on a drawing knife. 
That scar is easy to be seen. His 
speech is remarkable; his voice 
is effeminate, and he speaks 
quick and lisps a little. He 
supped at my house the night of 
his marriage in December, 1800; 
have not seen him until this day 
since he left Rockland; this is 
between three and four years 
ago; am perfectly satisfied that 
he is Thomas Hoag. 

(On examination, it appeared 
that he had the marks on his 
forehead and neck, and also the 
peculiarities in his speech.) 

Lavinia A nderson . Corrobo- 
rate the testimony of last wit- 
ness, my husband, in relation to 
the identity of defendant, 
Thomas Hoag; I washed for 
him and there was no mark on 
his linen; during his stay at ray 
husband's house, the person who 
passed for the defendant's 
brother, having cut himself se- 
verely with a scythe, complained 
much of the pain, when Thomas 


Hoag told him he had been much 
worse wounded, and showed the 
scar under his foot; about a 
year ago, after a suit in which 
the identity of defendant's per- 
son came in question, 4iad been 
brought in the justices' court in 
this city, I was here, and, hav- 
ing heard much said on the sub- 
ject, was determined to see him 
and judge for myself. Accord- 
ingly, went to his house, but he 
was not at home; then went to 
the place where I was informed 
he stood with his cart, and there 
saw him lying in it with his 
head on his hand; in that situa- 
tion I instantly knew him and 
spoke to him when he answered 
me and I immediately recognized 
his voice; it was very singular; 
it was shrill, thick, hurried and 
something of a lisp; Hoag had 
also a habit of shrugging up his 
shoulders when he spoke, and 
this I also observed in defend- 
ant; he then said that he had 
been told J was coming to see 
him; that it was surprising peo- 
ple could be so deceived, and he 
asked me if I thought he was 
the man. I said I thought he 
was, but would be more certain 
if I looked at his forehead; I 
then lifted up liis hat and saw 
the scar on his forehead, which 
T had often seen before, and he 
then told me it had been occa- 
sioned by the kick of a horse; it 
is impossible I could be t mis- 
taken: the defendant is Thomas 
Hoag. 

Margaret Secor. About four 
years ago lived in Rockland with 
my father, Moses Anderson; de- 
fendant, Hoag, came to our 
house in September, 1800, and 
remained in Rockland five or 
six months; he had a scar on his 
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forehead; he used to come even* i 
Saturday night to my fathers, < 
to pass Sunday with us; used to 1 
comb and tie his hair every Sun- < 
clay, and thus saw the sear. 1 
.About two years ago, I married, 
and came immediately in this 
city to live; after I had been 
here a fortnight was one day 
standing at our door, and heard 
a cartman speaking to his horse, 
end immediately recognized the 
voice to be that of Thomas Hoag, 
and, upon looking at him, saw 
defendant, and instantly knew 
him; as he passed me he smiled 
and said, “How d'ye do, cousin.’' 
Next day he came to our house 
and asked me how 1 knew lie was 
the man? 1 replied that 1 could 
tell better if he would let me 
look at his head; accordingly, I 
looked and saw a scar upon his 
forehead, which 1 have often re- 
marked on that of Hoag. 

After I had seen defendant in 
the street, mentioned it to my 
husband who told defendant of 
it and my husband brought him 
to the house; am confident he is 
the person who passed at Hock- 
land as Thomas Hoag. 

James Secor . Have been mar- 
ried about two years and a halt 
and brought my wife to town 
about a week after our marriage, 
knew Hoag in Rockland, and 
have repeatedly seen him there, 
and when I saw him at our 
house in town I thought him to 
he the same person. Mv wile 
had mentioned to me that Hoag 
had a remarkable scar on In* 
forehead and when he was a 1 
my house 1 saw the scar w nr i 
she lmd described, on his head. 

Nicholas W. Conclhn . Lne 
in Rockland county, and km.u 
the defendant. His name * 
Thomas Hoag; cannot be «»_- 
taken in the person; he worked 


a considerable time for me and 
during that time eat at my ta- 
ble; he was a stranger, and un- 
derstanding that he was paying 
his addresses to Catherine Secor, 

1 took a good deal of notice of 
him; thought him a clever fel- 
low; he lived in a house belong- 
ing to me; when 1 saw him at 
this place 1 knew him instantly; 
his gait, his smile, which is very 
peculiar, and his very look is 
that of Thomas lloasr; have en- 
deavored, but in vain, to find 
some difference in appearance 
between the defendant and Hoag. 
Am satisfied in my own mind 
that he is the same person; l 
think lie is about twenty-five or 
thirty years old, ami hail a 
small sear on his neck. 

Michael Hark. Live in father- 
ing street, and formerly lived in 
11a verst raw. 1 saw the defend- 
ant there several times be! ore 
and after liis marriage in I >«•- 
comber, ISOfi; am as well satis- 
fied as 1 can he of anything that 
lie is the same person 1 saw at 
Hint place; about two years ago 
and at the time of the Harlaem 
races, 1 met him in the lhiwery. 
when lie spoke to me and said, 
*‘;\m | not a relation oi vours. 
f replied Hint 1 <!i'1 
He said, “1 uni : 1 married » aty 

Secor.” i 

('ftjsx-eramivrri. Admit 1 hm 

U oiiarrel with defendant by »•“- 
soli of liaviuif railed I"" 1 ' 0,il 

Hoiitr: that the above eoiiveisa- 
. ii„n was lifter tin- trial 
i 11 st ires’ court. 

■\hrali«m IVemMl. In »h,* lat- 
. U'r (*ti(l of tlie year 1H0 "‘ kl "‘" 
Thomas I Ion- i«t Havers! raw-; 

. was intimate will, him »»' k '“;* 

, !1S wi ll as any Him : In' 

1 worked with him. hmihimj JjJ. 
. dined, and supped wi 1. h n, 
i and often have been lrollt 
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with him; defendant is the same 
man; have no doubt whatever 
about it. About a year ago was 
in this city and was told by some 
persons that Hoag had beaten 
the Haverstraw folks in a suit 
wherein his identity was in ques- 
tion; told them I could know 
with certainty, and they said 
they would send him down; was 
on board my sloop; saw him one 
hundred yards off, coming down 
street, and instantly knew him; 
he came up to me and said, “Mr. 
Wendell, I am told you will 
say you will know me.” I re- 
plied, “So I do; you are Thomas 
Hoag.” Am as confident he is 
the person as I am of my own 
existence. 


Sarah Concklin. Live in Ha- 
verstraw. In December, 1800, a 
person calling himself Thomas 
Hoag, was intimate at my 
house, and called me aunt ; 
am sure the defendant is the 
same person, and never can be- 
lieve that two persons can look 
so much alike; he talks, laughs, 
and looks like Hoag, whom I 
would know among a hundred 
people, by his voice. The de- 
fendant must be Hoag. 

Gabriel Concklin . Thomas 
Hoag was at my house at Haver- 
straw often in September, 1800; 
defendant must be Thomas Hoag. 
He had a scar on his forehead 
and a small scar just above his 
lip. 


THE DEFENSE AGAIN. 


James Juer. Have known 
Joseph Parker, the defendant, 
seven years, and have been in- 
timate with him all that time; 
we worked together as riggers 
until he became a cartman ; knew 
him when he lived at Pelor's 
house, and never knew him ab- 
sent from the city during that 
time for a day, except when 
working on board a frigate, 
about a week at Staten Island; 
in 1799 he hurt himself on board 
the Adams frigate, and then 
went to his father's, in West- 
chester county, and stayed near 
a month. He was very ill when 
he left town ; went with him and 
brought him back; he was not 
quite recovered ; recollect per- 
fectly of Parker and others pass- 
ing Christmas eve at my house, 
in the year 1800, when he lived 
at Pelor's house. 

Susannah Wendell . Have 
known defendant six years; he 


married my daughter; when he 
lived in Pelor's house his wife 
was ill and I visited her often, 
and saw him there almost daily; 
he had never been absent from 
this city more than a week since 
his marriage, excepting the time 
when he went to his father's at 
Westchester. 

Magnus Beekman. Am captain 
of the city watch of the second 
district, and am well acquainted 
with defendant, Joseph Parker; 
he has been for many years a 
watchman, and, as such, has con- 
stantly done his duty; upon re- 
curring to ray books where I 
keep a register of the watchmen, 
and of their times of service, I 
find that he was regularly upon 
duty as a watchman during Oc- 
tober, November, and Decem- 
ber, 1800, and in January and 
February, 1801; and, particu- 
uarly he was upon duty 26th 
December, 1800. 
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It was agreed by the respective Counsel , that the Prisoner 
should exhibit his feet to the jury, that they might ascertain 
whether there was that scar which had been mentioned by 
several of the witnesses for the prosecution. Upon exhibiting 
his feet, no mark or scar could be seen upon either of them ! 

The Jury , without retiring, found a verdict of Xot (luilti?. 4 

4 Morton, Washington. Married Cornelia Schuyler, daughter of 
General Philip Van Rensselaer Schuyler. Practiced law. New York 
City, 1801-1810. Died in Paris, France. May. 1010. 



THE TRIAL OF HENRY B. ALLISON AND 
OTHERS, FOR LARCENY, RICHMOND, 
VIRGINIA, 1861. 

THE NARRATIVE. 

In the capital city of Virginia, more than half a century 
ago, an exhibition of Indians was held in a church and quite 
a crowd of people were present. After the performance an 
Indian girl was selling pictures, and among those looking on 
was James McKenzie. Now James was caution itself; he had 
been told to beware of pickpockets and so he had put his purse, 
which contained all the money he had, in his side pocket, 
where he could keep his hand on it, and for further protec- 
tion he had taken his seat in a pew. But when a small boy 
called out to him, “Mister, you are taller than me, please reach 
up. and buy me a picture,' ' James forgot all about his treasure 
and thieves. He took his hand out of his pocket, took the 
coin from the boy and reached out and passed it up to the 
girl. An instant later, when he clasped his hand on his pocket, 
Lo ! the purse had gone, and a man whom he had noticed near 
him was making haste to leave the church. Happily, a few 
days later three suspicious characters were arrested by the 
police. They were identified as being in the church on that 
evening and on one of them were found a number of bank bills, 
which James was able to identify as those that were in his 
purse. Tried for the larceny, the three were convicted, Alli- 
son receiving the heaviest sentence, as he was the moving 
spirit in the robbery scheme. 

On the trial, the Sheriff testified that on that very morning 
Allison had consulted him on the advisability of his pleading 
guilty, whereupon his lawyer at once withdrew from the case, 
and left the prisoner to conduct his own defense, which he did 
in a short speech to the jury. 
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THE TRIAL. 1 

In the Circuit Court of Henrico County, Richmond, Virginia, 

April, 1851. 

Hon. John S. Caskie , 2 Judge. 

April 21. 

The Grand Jury had returned an indictment" charging 
Henry B. Allison, Joseph Dowel and John Clare jointly with 
stealing and carrying away, on January dlst, 1851, a number 
of bank notes, the property of James M. McKenzie. There 
were five counts. In the first the money was described as 
eighteen bank notes of the value of $1(>0; in the second, as 
eighteen bank notes of the value of $15,0; in the third, as three 
bank notes of $20 each, amounting to $P>0, and fifteen hank 
notes amounting to $100; in the fourth, as one bank note of 
$20, one other of $20 and one other of $20; in the fifth, as 
three bank notes of $20 each, one of $10, seven of $10 each, 
three of $5 each and four of $1 each. 

John B. Young, for the Commonwealth. 

William W. Crump, 3a for the Prisoner. 

The prisoners, by their counsel, announced their election to 
sever in their trial, and thereupon the Prosecuting Attorney 
elected to try Allison first. 

Henry B. Allison was sent to the bar. He was a short, thick 
man, with remarkably broad shoulders; large eyes somewhat 


1 Bibliography. 
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protruding, and a bad expression of countenance. He seemed 
about forty years of age. 

Mr. Crump , for the defense, objected to the indictment, that 
it did not sufficiently describe the property alleged to be stolen. 
It spoke only of “bank notes”; it should have stated of what 
banks — whether incorporated or not, and whether of Virginia 
banks, or not, otherwise it could not be known that they were 
of any value. The sixteenth section of the act decided the 
question of value by “the money due on, or secured by the 
writing and remaining unsatisfied, or which in any event 
might be collected thereon. ’ ’ 

Mr. Young insisted that the property was, according to ap- 
proved precedents, sufficiently described as “bank notes,” 
and that Section 16 did not refer to bank notes at all. 

The Court overruled the objection, deciding the indictment 
to be sufficient. 

Mr. Crump then pleaded specially that he had not been 
properly examined by an Examining Court according to law. 

Mr. Young produced the record of the Examining Court. 

Mr. Crump demurred to the replication, on two grounds : 

1. That no certificate of the Committing Magistrate ap- 
peared. 2. That one of the five Magistrates who sat in the 
Examining Court, had not been summoned. 

Mr. Young. The warrant of the Committing Justice ap- 
pears in the record. The certificate is no necessary part of it, 
is not the foundation of the Examining Court’s authority, 
and need not appear. Five Justices of the city sat according 
to Section 4 of the act. It did not vitiate the court that a Jus- 
tice sat who had not been summoned. 

The Court overruled the demurrer, deciding that the pris- 
oner had been properly examined. 

The prisoner pleaded Not Guilty. 

The following jurors were selected: E. L. Tompkins, 
Thomas Jones, Balentine Winfree, James A. Scott, George 
Lynch, Thomas Trowers, David A. Brown, Thomas Goolsby, 
John Clash, Thomas Stone, John Messier, John Pae. 
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THE EVIDENCE FOR THE COMMONWEALTH. 


James M. McKenzie . On the 
night of 31st January last, I 
went, in company with Mr. 
George Watt, Jr., to the African 
Church, to witness an exhibition 
of Indians. By an unusual fact, 

I had all my money and my 
papers with me in my pocket. 
It was a cold night; we took our 
places in a pew some distance 
from the stage, where I thought 
I would be safe from pickpock- 
ets. Mr. Watt had warned me 
to guard against pickpockets, 
and I took my pocket book out 
of my coat and put it in my 
pantaloons pocket, and held my 
hand there. After the exhibi- 
tion it was announced that the 
Indian Girl would sell some pic- 
tures or other things at the 
stage. After some hesitation I 
went up; there was a great 
crowd; I still kept my hand on 
my pocket; 1 saw the man Clare, 
he pressed close upon me — 

Mr. Crump. I object to any 
statements as to Clare or his con- 
duct; no connection has been 
shown between him and the ac- 
cused. 

The Court. Rome such con- 
nection must be shown before the 
evidence would be proper. 

Mr. Young. Stand aside a 
moment, Mr. McKenzie. Mr. 
Handy. 

Edward G. Handy. Am an of- 
ficer of the police in Washing- 
ton. On Saturday, 1st February, 
last, I received a telegraphic 
dispatch from Mr. Mayo (pros- 
ecuting attorney in the Hustings 
Court, Richmond), stating that 
a gentleman had been robbed, 
giving me some description of 
Allison, and asking me to en- 


deavor to apprehend him. I went 
to the Southern steam boat on 
her landing, and saw the pris- 
oner. 

Mr. Crump. 1 object; no 
prool has been given of any rob- 
bery or larceny. 

Mr. Young. 1 will go on then 
with Mr. McKenzie. 

James M. McKenzie (re- 
called). 1 held my hand on m\ 
pocket book, in my pocket, among 
the crowd; a little hoy handed 
me a nincpence and said, Mister, 
you are taller than me, please 
reach up and buy me a picture. 
Perhaps the little hoy knew that 
1 felt an interest in youth, as I 
have long been engaged in teach- 
ing; forgot my pocket hook 
took my hand out and handed 
up the nincpence and got the 
picture for the boy— when I put 
my hand hack, my pocket book 
was gone; recollected that just 
before I had felt some one press- 
ing bis hand between Mr. Watt 
and myself, and on turning round 
saw the man who had been press- 
ing on me all the lime, retreating 
and keeping his eye upon me. 

Mr. ('rump. Was the pris- 
oner present; did you see him 
] do not know that T did. 

3fr. Crump. The witness can- 
not state anything said or done 
by Clare. 

' The Court. Unless the pris 
oner was present, or unless a 
conspiracy he proved to have ex- 
isted among them at the time-- - 
the conduct and declarations of 
others cannot be given in evi- 
dence against the prisoner. 

Mr. McKenzie. I lost $159 or 
$160; am not positive which 
amount, because I had had three 
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twenties, one ten, and either 
seven tens and three fives, or 
eight tens and one five, and 
either four or five one dollar 
notes. (A number of bank notes 
were shown to the witness.) I 
looked at my money every day 
for eight or ten days, and be- 
came quite familiar with its ap- 
pearance; one of my twenty dol- 
lar notes had a little piece torn 
out of the margin, like this one; 
have no doubt as to this one ; 
cannot swear so positively as to 
the rest, but I am so confident 
as to all, that if my salvation de- 
pended on it, and I were com- 
pelled to swear either way, I 
would not hesitate to say that 
these are the notes I lost. 

Cross-examined. Do not recol- 
lect distinctly what occurred be- 
fore the mayor; don’t recollect 
being there asked as to the num- 
ber of each denomination of 
notes; recollect that I have 
stated something of the excite- 
ment and confusion attendant on 
the scene at the African church ; 
am subject to an affection of 
the head, which sometimes dis- 
tresses me much; after it was 
stolen, I first saw the money 
again the second time I testified 
before the mayor; think I gave 
such a description as I have men- 
tioned, to Mr. Mayo, before lie 
telegraphed, and this was before 
I had seen the notes after they 
were stolen; my account to Mr. 
Mayo was, that there were three 
twenties and one ten in one roll, 
and that the majority in the 
other roll were tens; saw the 
money on Wednesday after the 
Friday, when I lost it; sold a 
colored girl for whom T think T 
got $580, deposited $500 in bank, 
and kept the balance ; think these 
three twenties were part of that 
balance; believe Mr. Dickinson 


sold the girl; this was less than 
a month before I lost it. As to 
one of these rolls, I have no more 
recollection of this bundle of tens 
as mine, than I would have of 
any other tens, similar in ap- 
pearance; it corresponds with 
mine. 

Edward G. Handy (recalled). 
Mr. Woolward went with me to 
the boat; prisoner came olf and 
went in an omnibus to the Balti- 
more depot, about a mile from 
the wharf; we followed him; at 
the depot I stopped him and told 
him T wished him to come with 
me; he immediately did so; put 
him in a hack with Mr. Wool- 
ward and myself. On the way, 
he asked what he was arrested 
for; answered him that he prob- 
ably knew better than we did; 
he asked if we could not come to 
some terms; answered no, he 
could have no terms from me; 
while in the hack I saw him take 
something out of his pocket and 
put it behind him; when we got 
to the mayor’s office, Mr. Wool- 
ward got out first; I told the 
prisoner to get out; he hesitated 
but finally got out; looked be- 
hind the cushion of the hack and 
found a roll of money; I think 
$199 in all. (The money which 
had been shown to Mr. McKen- 
zie was shown to the witness.) 1 
marked each note that I might 
identify them thereafter. Yes, 
sir, all these notes were in the 
roll 1 found. 

Cross-examined. The tele- 
graphic message said a gentle- 
man had had his pocket picked 
at the African church; that two 
parties, supposed to be guilty, 
had been arrested; that another 
had escaped; described as a 
short, stout man, with head some- 
what bald; think the amount 
was stated; did not know that 
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two gentlemen had been robbed, 
or I would have kept the rolls 
separate. 

James F. Woolward. Am a 
police officer. My statement will 
be pretty much Mr. Handy’s, 
with the addition that I took 
some $25 or $30 more from the 
prisoner, with a pocket book. 
(Here the pocketbook and money 
were shown and identified; the 
pocketbook, among other papers, 
contained Park Benjamin’s poem, 
“To My Mother,” apparently 
cut from a newspaper.) 

Peter Wren. Am employed 
at the Columbian Hotel; pris- 
oner arrived there by the South- 
ern cars on 28tli January, and 
left 1st February by the North- 
ern cars. On 19th December, 
1850, he arrived at the hotel in 
company with Dowel, and on 
the 15th January, Allison, Clare 
and Dowel all arrived there to- 
gether. 

James M. Sublet t. Prisoner 
came to the Columbian on 10th 
December, in company with 
Dowel; they paid their bills and 
went away. On 15th January 
Allison, Dowel and Clare all 
came together ; they asked for 
separate rooms on each occasion, 
but the last time we were 
crowded and I put them all in 
the same room; they did not 
seem to have any business; they 
did not often speak to each other 
though I could perceive they 
were acquainted. On 28th Jan- 
uary, Allison came alone and got 
a single room; on the 29th, Clare 
and Dowel came together; the 
last two stayed until they were 
larrested, 31st January. Alli- 
son left 1st February, without 
having given notice of his inten- 
tion to leave, although we have 
notices put up in every room, 
that guests intending to leave 


J«9 

early in the morning, may have 
early break l ast by giving notice 
the night before. 

(ross-cj a mined. They stayed 
more than a week, from 15th 
January; we presented their 
hills at the end of a week and 
they paid them; never saw them 
in the street ; no one came to see 
them or asked tor them, but that 
was not altogether unusual; saw 
nothing in their conduct disor- 
derly, or other than respect a hie ; 
they did not stay much together, 
but sometimes in passing ex- 
changed some words; think rhev 
all left together after the 15th 
January. As a general tiling, 
passengers give notice who are 
going by the Northern cars. 
Allison seemed hurried because 
he had not. more than fifteen or 
twenty minutes to get oIT. Kach 
had a carpet hag; I was present 
when their carpel hags were 
opened; besides apparel, they 
had nothing except blacking- 
brushes and razors. 

(ienrtfc Watt , Jr. Am pretty 
positive that I saw the prisoner 
at the exhibition in the African 
church the night of the 31st Jan- 
uary; went with Mr. McKen- 
zie; there was a great crowd; 
cautioned him to take care of his 
pocketbook; after the exhibition, 
they offered some pictures for 
sale, two or three of us went up 
to the stage; while there, there 
was a considerable pressure on 
me; I was standing against the 
platform and the pressure be- 
came painful; asked McKenzie 
“why this pressure?” Saw two 
men who were pressing on Mc- 
Kenzie, as I 1 bought, without 
necessity and looking at them, 1 
asked them to desist. They put 
on a sort of daring, .insignificant 
grin, and still pressed; threw my- 
self forward to relieve myself 
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from the painful posture in 
which I was, and succeeded; im- 
mediately afterwards 1 heard a 
sort of a scuffle, and looking 
round, saw McKenzie, with his 
arm raised, reaching out as if 
to seize some body — 

Mr. Crump. I object to any 
statement as to Clare and Dowel. 

Mr. Young. Mr. Watt, did you 
see the prisoner? 

Mr. Watt. I believe I did see 
the prisoner that night, but I 
can’t locate him. 

George Sublett. Was at the 
African church that night. At 
the time of the pressure was 
about three feet from Mr. Mc- 
Kenzie; saw no necessity for a 
pressure; my arm was in a sling 
from a hurt, and I avoided the 
crowd; as I was advancing I met 
a man pressing towards me 
elbowing his way, when there 
was no need for it ; I stood aside 
and made way for him. The 
man was not tall, not as tall as 
I am, but broad and stout ; I was 
struck with his appearance, and 
when afterwards I saw Allison 
in the Mayor’s Court, believed it 
was the same man. 

Cross-examined. Am some- 
times at the Columbian, but not 
at meal times; never saw the 
prisoner there; the man had not 
gotten out of the church before 
I heard Mr. McKenzie cry out 
he was robbed; did not see the 
man’s face, or the color of his 
hair; think he had a hat on; 
never recognized him except by 
his broad shoulders; was with a 
lady, and when the confusion 
commenced she was very much 
alarmed and begged me to leave 
with her; got up on a bench and 
stayed about five minutes. There 
was much confusion, and prop- 
ositions to search were made; 
did not see any little boys in the 


aisle, nor did I see Dowel or 
Clare ; think I first mentioned 
the matter to my brother that 
night or next morning. 

Mr. Young. I think we have 
now in the case, evidence tending 
to prove a connection of the pris- 
oner with this affair at the 
church. 

The Court. You can go on, 
sir. 

McKenzie (recalled). I turned 
and Clare was retreating and 
watching me, in this way — (here 
the position was shown) — I 
reached out after him; I was so 
eager that my hand fell down by 
his head, crushing his hat, and I 
seized his collar; I said, “You 
have got my pocketbook;” he 
said, “I haven’t;” I said, “You 
took it;” after a moment he 
said, “Search me.” 

Mr. Crump. These statements 
are not evidence; it is not pre- 
tended that Allison was then 
present, and they cannot be 
given in evidence on the ground 
of conspiracy, because even if 
any conspiracy existed, its ob- 
ject had been accomplished the 
moment of the theft and the 
conspiracy had ceased; the state- 
ments of one conspirator, made 
after the conspiracy is ended, 
are not evidence against another 
conspirator. 

The Court said Mr. McKen- 
zie might state any facts con- 
nected with the loss and search, 
but not declarations of Clare or 
Dowel. 

McKenzie . I searched him but 
did not find my pocketbook, and 
did not expect to find it; I 
searched both Dowel and Clare 
at the church and did not find 
any of my property upon either 
of them. I had on a pair of 
home-made pantaloons which 
were very spareing in every- 
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thing, and had very shallow 
pockets. 

George Watt , Jr. f (recalled). 
Seeing him catch Clare, 1 caught 
bold of the other man that 1 had 
seen pressing upon Mr. McKen- 
zie. As soon as possible 1 went 
to the cage and got Captain Jen- 
kins and the police to arrest 
them. When Allison was brought 
back here to the jail, 1 went and 
asked the jailor to let me see 
bim, and the moment 1 saw him 
1 recognized him as a man 1 had 
seen at the church; I have a pe- 
culiar faculty for remembering 
faces. 

Cross-examined. There were 
very few persons immediately 
around the stage; these two per- 
sons were the only ones crowd- 


ing on McKenzie; no one was 
crowding on them; the nearest 
persons I saw to them were some 
boys. Clare had on a cloak and 
was in a leaning position when 
1 saw him. 

V. J\ Winston. Am sheriff. 
This morning when 1 was walk- 
ing round by him, Allison asked 
me what I thought lie had hot- 
ter do; lie said he thought they 
would convict him and let the 
others off; lie said he received the 
money from the man whom Mr. 
McKenzie seized at the church; 
lie asked me if 1 thought lie had 
better plead guilty; 1 told him 1 
thought as he had stood so tar, 
he had best plead not guilty; lie 
said be had been advised not to 
plead by bis counsel. 


Mr Crump stated that lie considered his office and his duty 
as ended; as the prisoner had thought proper to take his ew*> 
into his own hands, he considered himself no longer bound to 
act as his counsel and should leave him to the jui.v. 

Mr. Young submitted the case without argument. 

The Prisoner addressed the jury, saying he was not con- 
cerned in the matter; that he was not at the church ; that the 
money was handed to him by a man named Humphreys, and 

that he was innocent. 

The Jury retired, and in a short time returned with a v. r 
diet of Guilty. Aj)ri] 22 

Dowd an* <*» »“c 

trial was to a great extent, a repetition 
given. They were convicted. 


April 
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had escaped with the money, while his accomplices were in- 
stantly arrested; to other’s eyes and to his own, he perhaps 
seemed the most fortunate, yet the result had been that his 
prey was the means of his conviction, and so his punishment 
would be more severe than that of his comrades in crime. The 
sentence of the Court was that Dowel and Clare should be 
confined in the penitentiary for the term of four years, and 
Allison for the term of five years. 




THE TRIAL OF THOMAS LAFON, JR., FOR THE 
KILLING OF JOSEPH HEBRING, NEWARK. 
NEW JERSEY, 1869. 


THE NARRATIVE. 

There had been a heavy fall of snow in the City of Newark. 
New Jersey, and on each side of a fashionable residence street, 
just after breakfast, men and boys were shoveling the snow 
from the sidewalks. A prominent house was that of l>r. 
Lafon, a popular physician, and his young son, Joe. a boy of 
fifteen, was at work at his front, varying his labors with throw- 
ing snowballs at the other boys across the street, who were 
similarly engaged. A butcher boy drove by in his master s 
wagon and in sport Joe threw some snow at him. The butcher 
boy resented this and called out to Joe that it he did that 
again he would punch his head. Joe dared him. The boy 
jumped down and in a moment the two youngsters were both 
down on the sidewalk pummelling each other in an earnest 
struggle, the butcher boy on top and getting the best oi it. 
as he was bigger and stronger than his antagonist. 

Standing at the window of his fathers house lommy 
Lafon, an older brother, saw the fight and ran out » the house 
picked up the shovel from the sidewalk and struck the hute * 
boy several times. One blow fell on his head. 1 1, ' r ' " aS 

quLtiou whether he heed the l"**'" “j' ^ J ‘ 

.hovel, and whether the How wo. not «>m«l »' , ‘ 

only tell on the heod because of an nne^v,,. e v. n" "t 
the boy The result, however, was llie d< ath o • ... , 

It was not charged that there wm my ^ 

the indictment was for manslaughter .n« » > 

Court ruled that defease of ” X 

cation, and that the defendant mig 1 
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An unfortunate incident was made much of at the trial 
and doubtless influenced the verdict. When the bystanders 
picked up the senseless butcher boy and attempted to take him 
into the doctor's home, they were met at the front door by Mrs. 
Lafon, who refused to let him be brought in and told them 
to take him to the basement. This caused the case to take on 
the aspect of an issue between classes — the rich against the 
poor: and the workingmen of the city demanded the pun- 
ishment of the rich man's son. Two of the most eminent law- 
yers of this state — Joseph P. Bradley, afterwards an Asso- 
ciate Justice of the Supreme Court of the United States, and 
Cortlandt Parker — were retained to defend him. And when 
the trial came on, the court house was packed, the front rows 
of seats being, occupied by scores of ladies of the highest cir- 
cles in society, while the rear was crowded to suffocation by 
the representatives of the working classes. 

The jury brought in a verdict of manslaughter, for which 
he was sentenced to imprisonment for a year. All the evidence 
was to the effect that Tommy Lafon was a thoroughly good- 
natured young man, and that his action in striking the victim 
was simply an impulse of the moment. He was pardoned 
after a few months' imprisonment, and lived and died an hon- 
ored citizen . 1 

1 37 New Jersey L. J. 220, 286. In the summing up of counsel 
at the conclusion of the trial, Mr. Bradley fairly surpassed him- 
self for his trenchant review of the testimony and his masterly elo- 
quence. Toward the close of his address, however, he appeared to 
be overcome with emotion, and a thrill of excitement ran through 
all the front rows of spectators at his stammering words, as he ap- 
pealed to the jury not to inflict upon this young defendant their 
con — He could go no further, but dropped helplessly into his 
chair, and dropped his face upon his arms outspread upon the 
table. It was an exciting scene. Nobody appreciated it better than 
his associate counsel, Mr. Parker, but Mr. Parker attributed the 
thrilling emotion to a different cause from that of the other spec- 
tators, and he watched Mr. Bradley with a mixture of whimsi- 
cality and curiosity. His expectations were finally fulfilled, as 
Bradley raised his head and muttered, half to himself and half to 
Parker: “Condemnation — that's the word I wanted!” — Rem- 

iniscences of William Nelson. 




THOMAS LAFON, JR. 


THE TRIAL. 2 

In the Court of Oyer and Terminer of Essex County, 
( Newark ), New Jersey, February, 1869. 

Hon. David A. Depue , 3 I T , 

_ _ ' > Judges. 

Hon. William B. Guild , 4 | 

February 8. 

The indictment which had been previously found by the 
Grand Jury of the county charged that, Thomas Lafon, Jr., 
did on the 5th day of December, 1868, in the City of Newark, 
inflict certain wounds on the head of one Joseph llebring. 
from the effects of which he died on the 11th day of Decem- 
ber. The Prisoner pleaded Not Guilty. 

C. S. Titsworth , B Proseeutor of the Pleas, for the State. 


2 Bibliography. “‘Trial of Thomas Lafon, Jr., for Manslaughter, 
in the Essex Oyer and Terminer, February 8th to 11th, 186!). Evi- 
dence printed from the notes of Samuel Johnson, the Court Stenog- 
rapher. Newark, N. J. : Daily Journal Steam Print. 186!). 

3 Depue, David Ayres. (1826-1902.) Born Mt. Bethel. Pa On»d- 
uated Princeton, 1846. Studied law with John Maxwell hherrord 
Belvidere, N. J., and admitted to New Jersey Bar, 184!). I rad red 
law at Belvidere. An Associate Justice of the Supreme ' ‘ 

New Jersey, 1866-1900. Chief Justice of New Jersey, 1900. lie 
knowledge ‘of the law was profound, and he was seldom ov erruled. 
In purity of life and strength of character he made a las. mu im- 
press on the Bar and Bench of the State. 

:^. P apS r „ s/cn- »■ ■ - 

of the Essex Common Pleas, and held the office ^oten^ 

- Titsworth, Caleb S. a«2<5-1886.) Born Metuslyn,^ Ora^ 

uated Union College, 1850. Rea >>' v , ance ll or Theodore Run- 
District Court Judge, New Jersey, and < p “£ r of the ?1<!as 0 f 

yon, and was agnittodto I’p^siding J««j of Essex Common Pleas 

wmSTa L» ™ « f lta ltet mm '*" ° f 

the republican party in New Jersey. 
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T. P. Ranney* Cortlandt Parker 7 and Joseph P. Bradley , 8 
for the Prisoner. 

The jury having been impanelled and sworn, Mr. Titsworth 
opened the case, narrating the evidence that the witnesses to 
be called were expected to give. 


THE WITNESSES FOR THE STATE. 


Agatha Hebring. Live No. 112 
South Orange avenue, Newark; 
my husband is Stephen Hebring ; 
my son, Joseph Hebring, died 
on 11th December last; he was 
brought home on Saturday morn- 


ing (5tb), between 10 and 11, by 
Dr. Dougherty and Mr. Lafon, 
the defendant; the doctor on one 
side and Mr. Lafon on the other 
side of him; the doctor knocked 
at the door; I opened it and the 


« Ranney, Timothy P. (1829-1874.) Born Granville, Mass. Grad- 
uated Amherst, 1851. Studied law in Newark, N. J. Was admitted 
to the New Jersey Bar, 1854, and practiced at Newark until his 
death. For a time a partner of Joseph P. Bradley. A lawyer of 
marked ability. 

7 Parker, Cortlandt. (1818-1907.) Born Perth Amboy, N. J. 
Graduated Rutger’s College, 1836. Studied law with Theodore Frel- 
inghuysen and Amzi Armstrong, at Newark, N. J. Became the most 
eminent lawyer of New Jersey in his day, and was one of the active 
founders of the republican party in the State. Prosecutor of the 
Pleas of Essex County, 1857-1867. President Grant requested him 
to act as one of the judges in settling the Alabama claims ; President 
Hayes offered him the ministry to Russia and President Arthur that 
to Austria, but he declined all these and similar honors, in order to 
remain at the Bar. In 1876, at the Presidential election, he accepted 
the duty of being witness to the counting of ballots in Louisiana. He 
was President of the American Bar Association, 1883, and received 
the degree of LL. D. from Rutger’s College and Princeton Univer- 
sity, in the same year. As an orator and writer he was equally as 
prominent as at the Bar. 

8 Bradley, Joseph Phtlo. (1813-1892.) Born Berne, N. Y. Grad- 
uated Rutger's College, 1836, pursuing his studies while conducting 
an academy at Millstone, N. J. Studied law with Archer Gifford, of 
Newark, N. J., and was admitted to practice, 1839. Practiced at 
Newark, and soon became counsel for the old Camden & Amboy Rail- 
road. Associate Justice Supreme Court of the United States, 1870- 
1892. Was a member of the electoral commission of 1877 which 
seated President Hayes over Samuel J. Tilden. In legal learning he 
had few equals, and the extent of his knowledge in literature, science, 
art, history, antiquity and Biblical learning appeared to be as ex- 
tensive as his knowledge of the law. He married the daughter of 
Chief Justice Joseph C. Horn blower, of New Jersey. (See 1 Am. St. 
Tr. 725.) 




THOMAS LAFOX , JR 


doctor says, is this your boy? 
I said yes; asked him what was 
the matter; lie did not make an 
answer right away; lie said there 
had been a little scuttle. “Have 
the bed made and put him to lied 
as soon as possible, and have 
bricks put to his feet, he was 
very cold.” Did everything the 
doctor told me; he remained 
about half an hour, till I got hot 
irons; the doctor put them to his 
feet himself; when we was in the 
kitchen Thomas Lafon asked how 
many children I had; that was 
all he said; me and my daughter 
— my oldest — attended my son; 
from the time 1 put him in bed, 
at 11, till 1, he never opened his 
eyes nor spoke; about 1 his feet 
was warm and he opened his 
eyes; 1 said to him, what have 
you been doing? During the 
night lie wanted to drink; said 
his head was dreadful sore; he 
was not able to sit up; he could 
not help himself more than a 
tiny baby; he was conscious all 
the time till 9 o’clock on the 
morning lie died; he was eighteen 
years and nine months old when 
he died; my husband was not in 
when they brought my son home; 
no one but myself and my lit lie 
children; my husband is a sad- 
dle maker and works for George 
Peters; my son was working for 
Mr. Bathgate, the butcher, since 
about a year. He was a strong 
hearty boy before this occur- 
rence; never sick at all. 

Dr. Alexander N. Don c/her (if. 
Was called to see the lad. Hea- 
ring, about 10 a. m., of oth De- 
cember, in the market house in 
Mr. Bathgate’s room, lying down 
upon a lounge; his condition 
was very feeble, with blood run- 
ning froru his left ear; there was 
a mark of a bruise about two 
inches above the ear on the left 


side of the head; thought lie was 
very seriously hurt, and wanted 
him taken to his house. ha I on 
came with a carriage, and wo 
took him home. lie was very 
unsteady; had vertigo and could 
not stand ; Dr. llromlcy and mv- 
self treated him; the cause of his 
death was inllaimuation of the 
membranes of the brain, the re- 
sult of fracture of the skull; 
there was a post mortem exam- 
ination by Dr. Uhlbueli; 1 as- 
sisted; so did Dr. Uromlev; it 
was held the day alter his death; 
the skull was fractured; l pro- 
duce a skull. The fracture went 
through the solid part of the 
temple hone; he spoke and con- 
tinued to he sensible until the 
day before he died; was eon- 
scions all the time till then; 
prisoner went with me t «> the 
house; he said to me: “I know 
you will think it is a beastly 
thing- -or brutal thing to do; 1 
saw him on my little brother and 
1 went to get him ofTf." Am not 
positive whether lie said lie used 
this shovel or not ; Thomas baton 
and I stayed at 1 lobring's house 
about an hour to get the hoy in 
bed and warm; did not hear 
Thomas baton say anything to 
the family; la* came back with 
me; llehring’s mother asked 
what was the matter; I put her 
i fT; said lie had met with an ac- 
cident. 

( ' roxs-exam / nrd. AN hen Thomas 
made the remark to me lie might 
have said something expressing 
surprise that any particular in- 
j:irv had been done, but I don t 
remember distinctly; lie ap- 
peared very sorry for the result 
and apprehensive; gave him to 
understand the. injury was seri- 
ous; don’t recollect that lie said 
to me that he had no idea of do- 
ing the boy any hurt ; fhomas 



478 


IV. AMERICAN STATE TRIALS 


Laf on did all he could to aid me ; 
we carried him in a carriage; a 
covered wagon; a sort of cab 
hired for the occasion; one- 
horse; young Hebring was sit- 
ting up; I supported him on the 
seat with me; under the place 
where I found the bruise the 
bone was fractured; the skull 
where the fracture began is a 
thin portion of the skull ; there is 
no thinner part of the skull than 
that point where the two pieces 
of the head join ; deceased’s skull 
at that particular point was thin- 
ner than the skull there gener- 
ally is; there was a bruise there; 
no cut; a blunt instrument in 
my judgment caused the bruise. 
Don’t remember seeing any other 
injury outside, though he com- 
plained of injury to his arm. 

Dr. Chas. F. J . Lehlbach. Am 
the County Physician; I held the 
post mortem examination on the 
body of Joseph Hebring; Dr. 
Dougherty and Dr. Bromley as- 
sisted me ; the cause of his death 
was inflammation of the brain, 
resulting from fracture of the 
skull; at the templar bone; it 
ran from near the junction of 
the temple and parietal bone 
right down, and then through the 
membranes of the ear; we looked 
for external bruises on the body 
but did not find any; our first 
examination was at the head; 
when we became satisfied that 
was the cause of the death, we 
did not particularly look fur- 
ther; think we opened the chest; 
there could be no hope of re- 
covery, I think, under such a 
fracture of the skull. 

Cross-examined. The fracture 
began at the junction of the pa- 
rietal and temple bone; the 
outer plate of the temple bone 
was splintered off; thought I 
could see some abrasion; the ab- 


sence of any external abrasion 
would indicate that the blow was 
struck with a dull instrument. 
The thickness of the skull was a 
little below the average of per- 
sons of that age; up to a certain 
age they increase a little in thick- 
ness, but not much after twenty- 
one years; they increase not so 
much in thickness, but in firm- 
ness — in strength. 

Sarah W . Crowell. Live at No. 
& Cedar street; my house is 
very nearly opposite Dr. Lafon’s 
house; on the morning of 5th 
December was on my stoop ; saw 
only part of the occurrence be- 
tween Thomas Lafon and the 
Hebring boy; had been to mar- 
ket and had just returned; saw 
no part of it until I got to my 
stoop; first saw Thomas Lafon 
striking the boy Hebring with a 
shovel ; think it was a coal shovel 
or a snow shovel; a shovel like 
that now produced; seemed to 
me that it was the iron part of 
the shovel that he struck Heb- 
ring with; he appeared to hold 
the shovel with both hands; saw 
him strike him three times; it 
was near the head where he 
struck him; the blows were in 
quick succession; as to force, 
they seemed hard; their effect 
upon Hebring was, he groaned 
very much; did not see Thomas 
Lafon get the shovel; when he 
had struck the three blows he 
went up his father’s steps; don’t 
know what he did with the 
shovel; when he struck the blows 
he was standing near the boy; 
the boy was lying on the walk — 
near the area gate; his head was 
by the gate and his feet towards 
the curb; when Thomas Lafon 
left, after giving the blows, the 
boy attempted to rise, but was 
not able; he staggered and sunk 
again ; he tried a second time to 
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rise and sank again;, he was 
groaning considerably — put his 
hand up to his head and made 
a considerable noise; saw no 
blood, from my stoop; 1 went 
into one of my neighbors, Mrs. 
Matthews, on the opposite side 
of the street, next door to Dr. 
Lafon’s; the Hebring boy, when 
I crossed, was. still on the walk ; 
saw Stickles, the boy who was 
shoveling my walk, take hold of 
him to help him into Dr. La- 
fon’s; there was another person 
helping him, but who it was 1 
don’t know; they took Hebring 
as far as Dr. Lafon’s stoop; then 
I went into the next door; was 
not but a few minutes between 
the time of Thomas Lafon leav- 
ing the boy, after striking him, 
and the taking of him by the 
two men to Dr. Lafon’s stoop; 
it seemed very quick, the whole 
of it; did not see the boy after 
he was taken to Dr. Lafon’s 
stoop; saw no blood upon the 
sidewalk ; I stood upon my stoop 
during the occurrence and went; 
across the street afterward ; told 
the boy that was cleaning my 
sidewalk to go over and help 
him; Thomas Lafon was then in 
his father’s house; the boy called 
for Mr. Bathgate; Thomas La- 
fon did not say anything; did 
not hear a word from him. 

Cross-examined. Had just 
come from the market; the first 
thing I saw was the shovel in 
the air; use spectacles for sew- 
ing and reading the newspapers, 
but never in the street; am not 
what is called a near-sighted 
person; the blows seemed quick; 
the whole transaction was very 
quick; do not feel as if I could 
be at all sure how the spade was 
held; think the iron part was 
used; cannot say what part of 
the shovel struck the boy; it 


seemed to he sidewise that 
Thomas Lafon was standing, 
"ith respect t o me; they were 
very close together; did not 
notice any one lying on the side- 
walk but this boy. 

Julia Woodruff, Live No. 17 
Cedar street; my husband is 
John t. Woodruff: on morning 
of f>th December was in front of 
mv house when the groans of the 
boy first attracted my intention; 
next saw the boy lying on the 
walk; saw him attempt to rise, 
hut unable to do so; when I first 
saw Hebring he was \\‘nvj on 
the walk in front of the area 
gate, before Dr. Lt fun's house; 
saw the last blow given; it was 
oil the head; before 1 heard the 
groans; saw the boy raise his 
head; think it would have been 
given on the hack if he had not 
raised his head and turned it; 
after the blow was given saw 
Thomas Lafon take the sboxel 
from the walk and enter the 
house; think he struck I lie lleb- 
ring hoy with the blade part of 
the shovel; don't know lmw he 
held the shovel— whether with 
one or both bands; the left side 
of the head was struck, above 
the ear; after Thomas Lafon 
went into the house saw the hoy 
lay there on the walk five min- 
utes; he appeared to be suffer- 
ing; groaned and called tor 
help; saw the younger Lafon on 
the sidewalk while Hebring lay 
there; did not see him before the 
blow was struck; Thomas’ back 
was towards me; lie stood on 
the left side of Hebring; it was 
Thomas Lafon gave the blow; 
after the blow saw the blood 
streaming from the boy’s ear; 
stood on the sidewalk a moment, 
until I saw him taken into the 
house, and then went back to my 
house; thought 1 might assist 
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him in getting up, but found he 
was larger than I thought, and 
I could not; two others came to 
assist him and took him into Dr. 
Lafon’s house; up the front 
stoop; they did not get in there; 
he was brought down again and 
taken into the basement; he was 
brought out again in about ten 
minutes by Dr. Dennis and 
Thomas Lafon — they put him on 
the wagon that had been sent 
from the market. 

Cross-examined . Don't re- 
member seeing Joseph Lafon ly- 
ing on the sidewalk at all; the 
first I remember was the last 
blow given; saw the shovel hit 
the head ; afterwards Thomas 
Lafon seemed very much excited 
and pale. 

Re-examined . Saw Thomas 
Lafon after he had thrown the 
shovel down and went into the 
house and returned; noticed he 
seemed excited; saw Joseph La- 
fon standing on the walk; he 
had picked up the shovel and at- 
tempted to throw the snow from 
the walk; the same shovel that 
Thomas Lafon had used ; the 
shovel produced is like the one 
used. A boy who had been 
shoveling snow from the side- 
walk in the street, and another 
person I don’t know, took the 
Hebring boy into the house. 

Maria McCormick . Live 140 
Washington street; was coining 
through Cedar street on morning 
of 5th December, about half past 
0, on the same side as Dr. La- 
fon’s house; as I turned Halsey 
street, the butcher boy sat on the 
wagon, and angry words were 
passed between him and the 
doctor’s boy; did not hear what 
the doctor’s boy had fcaid; the 
butcher boy made use of an 
oath, and said, I will show you; 
jumped out of the wagon, came 


on the sidewalk and ran down to 
the doctor’s boy who stood two 
or three steps in the street; as 
soon as they came together they 
gave about blow for blow till 
they fell across the sidewalk 
with their feet in the gutter; the 
butcher boy came on top of the 
doctor’s boy and commenced to 
pound him; did not see the 
doctor’s boy use either hand or 
feet; the elder boy then rushed 
out of the house with slippers on 
and bare headed; ran across the 
walk, picked up the shovel and 
struck him two blows in the 
back ; the butcher boy then 
turned his head to the left and 
raised partly up; the third blow 
struck him on the left side of 
the head; after he struck the 
last blow, he dropped the shovel 
immediately, and turned to go 
up his father’s stoop; noticed 
him looking very pale; saw the 
blood come from the ear of the 
butcher boy and heard his 
groans; w r as very near when the 
blows were given; don’t think I 
was six feet from them when the 
last blow was struck; some part 
of the sidewalk was cleaned and 
some was not; don’t know 
whether it was snowing then; 
Thomas Lafon was standing with 
his back towards me when the 
blows were struck; did not see 
his face only when he came out 
of the house; when he struck the 
butcher boy he stood with his 
face towards Broad street; did 
not see Joseph Lafon; the 
Im teller boy seemed to have com- 
plete power over him; saw 
Thomas Lafon on the stoop and 
Hebring lying on the sidewalk, 
and Joseph Lafon at the side of 
him ; both their caps fell off, and 
they were two or three steps in 
the street when Joseph Lafon 
and the butcher boy exchanged 
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blow for blow; did not hear a 
word between Thomas and the 
boy; there was words between 
the butcher boy and Joseph; did 
not hear what Joseph said; Heb- 
ring made use of an oath and 
said I will show you; think he 
said damn you; don’t know what, 
they had been doing before that ; 

I think Joseph Lafon had been 
shoveling snow from the gutter; 
all three blows seemed to be quite 
hard; Thomas Lafon struck him 
with the handle — the end that 
has got the hole in; it was a 
shovel like the one produced; he 
took hold of the shovel with both 
hands and struck with the flat 
part of the handle. 

Cross-examined. I saw all 
three blows; did not notice the 
first blow occasioned any change 
in the butchers position; when 
the second blow was given he 
still continued to pound the 
doctor’s boy; the butcher hov 
turned around and raised him- 
self up partially, but did not 
raise up on his feet; his object 
seemed to be to sec who was 
striking him; this action brought 
him into the way of the third 
blow; changed his position and 
brought the blow on his head; 
the boy Hebring was about the 
size of the doctor’s eldest Imvv , 
except stouter; a well knit, 
strong young man; stronger than 
the doctor’s young boy- AN hen 
they fell Joseph Lafon was on 
liis back and underneath; llnnk 
Joseph’s hands were held by 
t lie butcher boy; the sulewalk 
.and gutter were wet ; flunk it 
was snowing a little while. 31 \ 
husband is a grocer; the butcher 
boy turned his head towards 
me to see who was striking him, 
the blows were given as quick a» 
one blow could follow another. 

Hannah Searing. Live at >o. 


11 Cedar street; my house is 
next to 31 r. Crowell's; our stoops 
adjoin; saw part of the occur- 
rence from the second story 
front window; the first thing 1 
saw was the Hebring hoy and 
Joseph Lafon struggling to- 
gether near the curbstone: the 
Hebring hoy seemed to he try- 
ing to throw Joseph, and Joseph 
to be trying to get away; saw 
no blows; they had hold of each 
other; the Hebring boy scented 
to have his arms round Joe ; 
don't know whether Joe had his 
arms round tin* butcher boy; 


the Hebring boy succeeded in 
throwing Joe on the sidewalk; 
('ll his back, and the boy was on 
the top of him, and pounding 
him about the head and neck; 
Thomas came to the window and 
looked out and saw them, and 
instantly came out and took up 
the shovel on his way to the 
boys and struck the blows; saw 
him strike three blows; don't 
think the blows hurt him enough 
to do him harm, if one of them 
had not struck him on the head; 
they were not very hard blows; 
though in quick succession; 
think the Hebring boy was 
struck with the Made, but will 
not 1 m* positive; saw the shove! 
raised three limes in the air; the 
window I looked through was 


closed; heard the boy scream 
after the blows; when Thomas 
has struck the blows with the 
shovel lie went into the house, 
throwing the shovel down; saw 
Mood coming from the Hebring 
bov's ear; they carried lnm up 
tin- stoop of Hr. Li tons, jar 
haps a step <>r two. and then 

carried him into basement ; a hoy 
was shoveling snow lie ped 
ldm; think Thomas Lafon helped 
him, but cannot say; liebniig 
bov made two or three efforts tu 
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get up, but fell back; he was in 
the basement ten or fifteen min- 
utes; Thomas Lafon and Dr. 
Dennis helped him in the wagon. 

Cross-examined. Think I saw 
Thomas at the window before he 
came out, but may be mistaken; 
had never seen him before; did 
not notice he was bare headed; 
the two first strokes fell on the 
back; there was a change in the 
l Position of the Hebring boy be- 
tween the second and third 
stroke; he raised and changed 
the position of his head; seemed 
to put his head in the way of the 
shovel; that raising of the Heb- 
ring boy seemed to be the first 
notice he had taken of any one 
interfering; did not go out my- 
self to help them; did not think 
the boy was hurt; as I went on 
looking saw him make attempts 
to rise and he fell back ; thought 
he was pretending a little; saw 
the blood coming from his ear; 
did not know but what it might 
be a little cut. 

Charlotte Condit. My father’s 
name is C. Harrison Condit; am 
thirteen years old; our house is 
the last house in Cedar street, on 
the same side as Dr. Lafon ’s; 
was in the street on the morn- 
ing of this occurrence, in front 
of the stoop, next to Dr. Lafon’s, 
in front of Mrs. Matthews’; saw 
Joseph Lafon shoveling snow off 
the walk; there were several 
boys shoveling snow; saw the 
Hebring boy coming on the 
wagon from Broad street; as the 
boy was passing Joseph was 
throwing snow from the gutter, 
and threw a shovelfull against 
the side of the wagon, and there 
were some words; don’t know 
what they were; the Hebring 
boy dared him to do it again; 
challenged him to throw snow 
against the side of the wagon, 


and Joseph said very well; do 
not recollect what more was 
said; the Hebring boy swore 
at him when Joseph threw 
the snow on the wagon; 
don’t know what he said; Heb- 
ring dared him to throw more 
snow on the wagon, or to do it 
again; Joseph said he would 
dare to do it again; he did dare 
to do it again; the boy jumped 
off the wagon and ran back to 
the place where Joseph was 
standing; don’t remember hear- 
ing any words, but they com- 
menced to strike each other with 
their fists and clenched and 
rolled over on to the sidewalk; 
the Hebring boy struck Joseph 
about the head and shoulders; 
don’t know that Joe did; did not 
see him use his hands at all after 
he was down; saw Thomas La- 
fon in the window, and when 
he saw the two boys rolling on 
the sidewalk ; saw him come 
down the steps; he picked up 
the shovel and struck the boy 
two blows on the back ; then as 
he was lifting himself up, 
Thomas struck him another 
blow, which hit his head; the 
boy was on his knees on the side- 
walk when the first two blows 
were struck; when the last blow 
was given, it seemed to me he 
was looking up to see who was 
striking him; the blows ap- 
peared to be heavy blows; could 
not tell which part of the shovel 
he struck him with or which 
end; the blows came in quick 
succession; after he struck the 
blows he went up on the steps 
of his father’s house; Joseph 
Lafon got up and stood there; 
don’t remember his doing any- 
thing but that; Joseph Hebring 
lay on the sidewalk, put his 
left hand up to his head and 
groaned, and then laid his head 
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down on the sidewalk; did not 
see him make an effort to get 
up; he groaned; did not see the 
blood coming out of his ear; saw 
the blood on the sidewalk after- 
wards; had been playing with 
Joseph in the snow, on the side- 
walk; Thomas was at the win- 
dow a few minutes before Joseph 


posed Thomas was striking tlu* 
llebriug hoy on the back; from 
the character of the instrument, 
and my previous knowledge of 
the boy; found he was carried 
down into the basement to ascer- 
tain the nature of his injuries; 
Dr. La fon was not at home; 
Joseph Hebring was sitting in a 


and the boy commenced to strike 
each other, and was at the win- 
dow as they fell over on the side- 
walk; don’t know whether he 
was at the window when Joseph 
threw the snow, but think he 
was. 

Cross-examined. It was a 
white covered wagon, such as is 
usually driven by butchers; did 
not see Hebring’s boy until he 
got off the wagon. 

Dr. Laban Dennis. Live next 
door to Dr. Laf oil’s; am con- 
nected in business with Dr. Ln- 
fon; was in my boarding house 
at the time of the occurrence 
spoken of; in the second story 
front; saw Joseph La fon strug- 
gling with some boy in the street ; 
both were standing and scuffling; 
thought it was a little hoy s 
quarrel — I turned away and saw 
nothing more of the blows 
struck ; next saw the head and 
shoulders of Thomas La fon as 
lie was apparently standing near 
the edge of the curb; saw the 
handle of the shovel come over 

three times in the air; did not 
see where the blows struck; the 
object aimed at was hid from 
rav view; the blows came from 
the right shoulder of Thomas 
Lafon ; this part of the shovel 
impressed itself on my mind 
the handle end; did not hear the 
blows; heard the cry of the 
Hebring boy and saw him stand- 
ing on the sidewalk and bleeding; 
hastened down as it seemed 
worse than I bad thought; sup- 


cluiir in the basement ; l exam- 
ined him; discovered no wound; 
was told blood had come from 
the ear; lie was conscious ami 
answered my questions as lo 
where lie lived, aud seemed to 
be merely suffering from the 
I ?niii — he moaned; from that cir- 
cumstance alone — blood coming 
from the ear— thought it was se- 
rious. hut from his conscious- 
ness did not think it was great; 
he made attempts to vomit ; in a 
lew minutes Bathgate's man 
came in and I told him to bring 
a wagon immediately and take 
him home; went to prepare med- 
icine for him and while doing 
this the hoy had been taken out, 
and was sitting in the wagon 
leaning slight iy forward, be- 
tween the man and Thomas La- 
fon; did not help him into the 
wagon; saw him at his house 
afterwards, hut not again that 
morning. 

Cross-examined. The street 
there is very narrow; not more 
than :tO feet ; was on the same 
side of the street that the oc- 
currence happened on; unless 1 
put mv head out of the window 
could not see it all ; did not 
stand close to the window, be- 
cause it did not impress me; 
saw Thomas La ton’s head and 
shoulders; lie was iu the base- 
ment when 1 pit to™ 1 '-’* 
dining room, six stops hehiw the 
street to the level of the b «wt- 
ment floor; would he the least 
effort for the Hebring boy to go 
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down than up; he was sitting in 
a chair in the basement; Mrs. 
Lafon, Thomas Lafon, Joseph, 
a servant girl or two, were down 
there; completing that operation 
of washing his face; did 
not hear any suggestion of Heb- 
ring going to Mr. Bathgate’s; 
suggested the getting of the wag- 
on; Bathgate's man had come 
in; went to prepare medicine; 
when 1 got to the basement they 
were in the wagon in the front 
street. The steps down into the 
basement are rather narrow ; 
three men could not conveniently 
walk side by side to the base- 
ment; the steps to the front 
door are wider; saw Thomas La- 
fon in the presence of Hcbring 
immediately after the occur- 
rence; my impression is Thomas 
said “here's a boy badly hurt.” 

Chilian Stickles. Shall be 
twenty-one next March; was in 
Cedar street on 5th December; 
was cleaning the pavement next 
house to Dr/ Lafon's; saw the 
youngest Lafon fire snowballs at 
Hcbring, or snow — don't know 
whether it was made into a snow- 
ball or not, in the opening of 
the wagon; Hcbring told him to 
stop or he would make him; 
young Lafon said he could not 
do it, and tired again and struck 
the horse on the hip; when lie 
had struck the horse Hebring 
drove to the corner of Halsey 
street and came back again and 
asked Lafon what he meant by 
firing snowballs when he told 
him to stop; he gave him an 
answer not very proper — he said 
it was none of his d — d business; 
they clinched round the neck 
and tried to throw one another, 
and slipped and Lafon fell un- 
der; Hebring did not trip him; 
Hebring commenced to punch 
him on the shoulder; young La- 


fon asked him to let him up; 
Hebring asked him if he would 
fire any more snowballs; he said 
he would; after punching him 
once or twice more in the shoul- 
der, and as he was getting up, 
the elder Lafon ran off his fa- 
ther's stoop and picked up the 
shovel from the side of the boys; 
1 saw one blow and he fell from 
the effects of the blow; then I 
went across the street to Mrs. 
Woodruff's — her house is on the 
other side, and told her I would 
be over in a little while to clean 
the walk; they asked what was 
going on, 1 said they had been 
fighting, arid they asked me why 
J did not go over and pick the 
boy up; went across and helped 
to pick him up ; some one helped 
me ; don't know who it was ; took 
him up to the front stoop; Mrs. 
Lafon told me not to fetch him 
up there — she did not want the 
blood; we brought him to the 
basement steps and took him 
down, and young Lafon and a 
servant girl took him in ; went 
across the street again and 
went on shoveling; when the 
butcher boy was struck bv 
Thomas Lafon, could not exactly 
tell the distance 3 was standing 
from them; saw one blow cer- 
tainly, and the butcher boy fell; 
the blow hit him on the head, on 
the left side; it seemed to be a 
hard blow; saw the blood on the 
side of his face; he made sev- 
eral efforts to get up and was not 
able to; after Thomas Lafon 
struck Hum he went into the 
house directly; after striking the 
boy, did not hear him say any- 
thing; he went up on the stoop 
immediately and disappeared; 
don't know how long Hebring 
stayed on the sidewalk before 
we took him into the basement ; 
time enough to go to the market 
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and back; had seen the butcher 
boy at Bathgate’s stand; had no 
other acquaintance with him; 
he was about the same size as 
Joseph Lafon, perhaps an inch 
smaller or taller; not much 
stouter. 

Cross-examined . Am a house 
painter; when 1 can get it; have 
had no work steady this winter; 
have been to Trenton on the 
Camden and Amboy road; be- 
fore that took a job wherever I 
could get it; have been employed 
by livery men; was shoveling 
snow ; I lav my hand to what 1 
can lay it to; was sworn before 
the coroner's jury; the butcher 
boy had his head over young La- 
fon and was straightening himself 
up when lie was struck; the thing 
at first did not much attract, my- 
attention; could not help but. 
hear them, and did not look to 
see them; after the butcher boy 
asked him what he meant lie 
clinched him; the butcher boy 
did not strike young Lafon be- 
fore he asked him. Be tore the 
coroner, 1 said, that the butcher 
boy drove up to the corner of 
Cedar and Halsey and stopped, 
and then got out of the wagon 
and came to young Lafon and 
asked him what lie meant, and 
lie told him it was none of his 
d — d business, and that the 
butcher boy drew off and struck 
him on the shoulder; did not say 
lie struck him at the side of the 
head; can write my name; can- 
not read well; after they clinched 
the butcher boy gave blows; did 
not see young Lafon give blows; 
his hands w r ere free to do it ; 
young Lafon was under when 
they fell; Helming was on the 
top, breast for breast; immedi- 
ately after they fell he raised 
himself — he was partly sup- 
porting himself by his hands, 


and with his right hand he was 
punching Lafon; saw Hebring 
give three or four blows with his 
liM ; saw J liomas Lafon come 
trom the stoop; the butcher bov 
waR just getting up— he hail 
stopped striking him entirely; 
the butcher hoy was very nearlv 
erect when the blow* struck 
him; cannot say which end of 
the shovel struck the butcher hoy, 
whether the iron or wooden part 
vf the shovel. 

Hubert H im. Tahuadoc- Am in 
the employ of M. M. Osborn, 
confectioner; was in Cedar street 
the morning of otii Decem- 
ber; had a team with me; driv- 
ing it; first saw Dr. Lafon's son 
cleaning the sidewalk; Helming 
called out to me and 1 railed out 
to him to give room; just this 
side of Dentist Colburn's; passed 
him before he got to Dr. baton's; 
Colburn's house is the first 
house; after I passed Hobring's 
wagon, a loud talk attracted my 
at ten! ion; between Dr. Lalbn's 
son and Hebring; did not hear 
what was said; as 1 looked hack 
saw Dr. Lafon's son strike* lleh- 
ring; fliey were a couple of feel 
from the si reel; saw the butcher 
boy strike young Lafon and La- 
fon struck with flu* shovel and 
got on the sidewalk; they 
clenched and the butcher hoy, be- 
ing larger and heavier got him 
down and pounded him with his 
list; saw I)r. Lalbn’s eldest son 
come out and pick up the shovel 
and hit the butcher boy on the 
bnik; flic young man raised up 
and the blow came on tin* side 
< f 4l»e head; don't, suppose if 
would have hit him on the head 
if he had not raised up; took the 
first blow to be quite light; tins 
seeornl blow was quite heavy; 
llehring boy appeared to be 
l urt ; did not hardly think it 
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was my place to stop or have 
anything to do with it; did not 
turn around to see what hap- 
pened after Lafon struck the 
second blow; did not hear a 
word said by Lafon; drove on 
out of the street. 

Cross-examined. Hebring was 
punching young Lafon when the 
elder Lafon came out; Hebring 
had all the advantage, was strik- 
ing very heavy, hitting him quite 
fast — the ordinary way of strik- 
ing when men are fighting; he 
did not give him any chance, he 
wanted all the chance himself; 
striking at young Lafon’s face; 
think if the Hebring boy had not 
changed his position, the blow 
from the elder Lafon would not 
have hit him on the head. Heb- 
ling was on his knees, and the 
boy was under him, and he was 
turning his head up to see who 
was striking him; he was hug- 
ging young Lafon pretty close; 
Hebring did not lift his body, 
only turned his head. He could 
turn without raising himself. 

James E . Bathgate, Jr. Am a 
butcher in the Centre Market; 
Joseph Hebring had been in my 
employ about a year at the time 
of his death; delivering . meat; 
on the morning he was injured 
he had gone out with a load of 
meat; with my horse and wagon; 
heard before he was brought to 
the market that he was hurt in 
Cedar street; sent a man to find 
out — George Burgesser, who is 
still in my employ; he came 
back with the Hebring boy; 
Thomas Lafon came with him; 
they came in the side door; one 
on each side of him, holding him 
by the arm; they said they had 
brought him in the wagon; he 
was laid on the lounge in the of- 
fice; Thomas Lafon said he had 
hit him — he had done it; he said 


I would hardly think it, or some- 
thing to that effect; he wanted 
me to let him have the wagon 
to take him home; said he would 
fix it right with me; I said he 
could not fix such a thing as that 
with me; I wanted him to take 
him back to his house and leave 
him there till he could be prop- 
erly cared for; he would not do 
it, but insisted upon taking him 
home, to Hebring’s house; he 
wanted to take the butcher 
wagon, and I would not let him; 
told him to take his father’s car- 
riage; he said his father had it 
out; he then wanted to take him 
home in the butcher wagon, and 
I told him to get a carriage; he 
went after it, and I immediately 
sent for Dr. Bromley; could not 
find him, and I sent for Dr. 
Dougherty; Dr. Dougherty got 
there before Thomas Lafon got 
there with the carriage; Dr. 
Dougherty said he was seriously 
hurt ; blood ran out of his ear, a 
little; Thomas said Dr. Dennis 
had seen him and washed his ear 
and had got medicine for him; 
lie had a little vial, and took it 
out of his pocket; Thomas said 
he hit him with a shovel ; did not 
say much to Thomas Lafon, but 
Mr. Johnson, in the shop, scold- 
ed him, and Thomas said he was 
responsible for it — he had done 
it; Hebring complained of cold 
feet, and said he was sick at his 
stomach ; Thomas Lafon and Dr. 
Dougherty got into the wagon 
and took Hebring away; they 
brought him to the market about 
10 o’clock ; he was probably 
twenty minutes in my office; 
Hebring had been gone out of 
my place three-quarters of an 
hour before he was brought back 
this way. 

Cross-examined. When he said 
he was responsible, he had done 
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it, he said he felt as badly as 
anybody ; the wagon of mine was 
a spring, covered wagon; think 
it had straw in it; it had no 
cushion; do not think he could 
have been carried well in the 
bottom of the wagon; Thomas 
Lafon got a carriage better than 
the wagon; don’t think the boy 
spoke about going home; he 
said very little; he sat up part 
of the time while he was in my 
office, with his arms laying on 
the back of the chair; if 1 said 
before the coroner’s jury that 
Lafon said he hit him with a 
shovel; that Hebring was on top 
of his brother, he saw him 
through the window;. he thought 
he was a larger person, and lie 
then went out of the house and 
hit him with a shovel, it is true. 

lie-examined. Hebring was a 
little larger than Joseph Lafon; 
not quite so large as Thomas; 
some one spoke of arresting 
Thomas when he got out of the 
wagon, and he said he did not 
know but he would go to the po- 
lice station himself. 

James Allen. Live with my 
mother; was in Cedar street the 
morning of 5th December; I was 
shoveling next door to Dr. La- 
fon’s; saw Joseph Hebring come 
along with his wagon; saw the 
butcher boy jump out of the 
wagon and go to young Lafon 
and punch him right over the 
left shoulder; saw nothing be- 
fore that, as he passed along 
with his wagon; did not see the 
difficulty about the snow; when 
Hebring got out of the wagon 
and went towards Lafon, lie said 
nothing to Lafon; yes! he asked 
what he fired snowballs at him 
for; Lafon made no answer; 
Hebring took hold of him and 
knocked him down and punched 
him right in the face as hard as 


lie could; Dr. Lafon’s son did not 
strike liofore they took hold of 
each otlier, the butcher boy did; 
they were right in the gutter; 
saw the shovel; that was laid on 
the curb stone; saw some one 
pick it up; the larger Dr. La- 
ion's son ; he hit the butcher hoy 
three times; he took hold of the 
iron part close to the blade and 
hit him with the handle; they 
"pro pretty hard blows; was 
standing on Dr. Luton's stoop; 

1 got on l)r. La ton's stoop as 
soon as the butcher hoy ran to 
Dr. La ton's youngest sop ; stood 
there till he had done, to sec 
what he done to him; saw where 
the elder Lafon 's son came from 
— he was up-stairs and came 
down the front stoop; did not 
hear him say anything; Hebring 
was on the top of young Lafon 
fighting; right by the gutter; the 
elder Lafon hit the butcher boy, 
then went up on the stoop; he 
chucked the shovel down; I saw 
the Hebring boy was hurt - -blood 
was running out of his ear; he 
groaned; did not hear him say 
anything; saw him try to get up 
a couple of times; stayed there 
about fifteen minutes; the lleb- 
ring hoy laid out there about 
two minutes; did not see him 
taken from the sidewalk; did 
not hear the Hebring boy hallo 
from his wagon before he jumped 
off; don't know where his wagon 
was when he jumped off; did 
not see him jump off; when I 
f.rst saw him he was running up 
the sidewalk; Dr. Tinfoil’s boy 
was shoveling his walk ; Heb- 
ring asked young Lafon why did 
he fire snowballs; don’t, know 
what Lafon said to that. 

Cross-examined. Was shovel- 
ing the walk of the house next 
Lafon’s; don’t know the lady’s 
name who belongs to the house. 
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The butcher boy did not pass 
me after he got out of the 
wagon. I don’t know why I 
went on the stoop; was a little 
frightened ; saw the Hebring boy 
running up; I don’t know 
whether be seemed mad — angry; 
don’t know the boy I went to 
across the street to tell of the af- 
fair; I have not seen him here; 
the boys lay right across the 
gutter. 

Anna Poor. Am fourteen years 
old; am daughter of Rev. Dr. 
Poor; was in Cedar street the 
morning of 5th December; in 
Mrs. Bell’s house, second story; 
next door to Dr. Lafon’s; Dr. 
Dennis’ house; he married my 
sister; was looking out of the 
window; saw part of the affair; 
the handle of the shovel raised 
in the air, but did not see where 
it hit nor who it hit; or who 
raised it ; saw the person ; saw 
his head; did not see the face to 
recognize him; his hands held 
the shovel next the blade — right 
down next the blade; 1 saw his 
hands — both hands; did not see 
where the blows struck. Am not 
positive whether I heard the 
blows or not; the window was 
shut; when I saw the shovel 
raised, saw it brought down ; did 
not see where it landed; heard a 
noise when the shovel came 
down ; seemed as if it was strik- 
ing something; saw the shovel 
raised three times; heard this 
noise three times; the last one 
sounded as if it was striking the 
sidewalk; the first two sounded 
as if it was striking the back; 
Dr. Dennis was in that room; 
don’t know which window he was 
looking through. 

Wm. L. Thompson. Am a sur- 
veyor; have made the map pro- 
duced here, showing the distances 
from Dr. Lafon’s to the corner 


of Halsey street, and from Dr. 
Lafon’s to the corner of Broad 
street. 

John S. Ball. Was the con- 
stable acting on the coroner’s in- 
quest held on the body of 
Joseph Hebring; have seen this 
shovel before; got it the day of 
the inquest, at Dr. Lafon’s 
house; I left it in Mr. Manners’ 
office with this one, where the 
inquest was held; both shovels 
were nt the coroner’s inquest. 

Joseph Lafon. Am a son of 
Dr. Lafon; the shovel produced 
is my father’s; I used this shovel 
on Saturday morning, f>th De- 
cember, in front of my father’s 
house, cleaning the sidewalk. 

C ross-e.ramined. There were 
two shovels there belonging to 
my father; one I used and the 
other was loaned to Stickles; 
Stickles returned his and 1 re- 
turned mine to the cellar; went 
on for about five minutes shovel- 
ing the walk after the boy was 
hurt ; don’t remember where the 
shovel was from the time T had 
it in my hands until the time the 
servant girl put it away; did not 
give it to anybody; left it at the 
basement door. 

The Counsel for the Prisoner 
demanded that the state should 
examine the witness, who was the 
person named by the other wit- 
nesses as engaged in the original 
conflict with the deceased, upon 
the details of the occurrence, or 
al least that the defense should 
have the liberty to cross-exam- 
ine him as a witness on the part 
of the state as to such details, 
and that the court should so or- 
der. 

The Court refused the motion. 

George Burgesser. Am a 
butcher; work for Mr. James E. 
Bathgate, Jr.; have been em- 
ployed by Mr. Bathgate over 
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two years; knew Joseph Heb- 
ring; saw him on the morning of 
5th December drive out in the 
wagon; about three-quarters of 
an hour afterwards 1 saw him 
again over in Dr. La foil’s house; 
I was at market and some one 
came and said one of our boys 
had got knocked down in Cedar 
street, and the boss sent me over 
to see what was the matter with 
Mm; went over to the street and 
saw blood on the sidewalk, and 
was told he was in the basement 
of Dr. Lafon’s; was going down 
and Joseph Lafon locked the 
door and I could not get in ; went 
back to the market again, and 
the boss sent me back to get. 
him; went again and they was 
not going to open the door; told 
them Mr. Bathgate had sent me 
to see how he was; they opened 
the door, and they was washing 
him off; it was a lady who was 
doing it; don’t know who it was; 
did not see Thomas Lafon the 
first time; saw Joseph llebring 
the first time in the basement. — 
they were washing his face off; 
did not stay because they wanted 
to get him off to the market to 
take care of him; got the wagon 
at the corner of Halsey street, 
and I went into the basement 
again where Joseph Hebring 
was; Thomas Lafon came down 
stairs; the lady and the man 
was in who were there before; 
Thomas Lafon came down stairs 
into the basement ; he did not 
say anything, but Thomas Lafon 
helped me to carry him out to 
the wagon; it seemed to me 
Hebring was hurt badly, he 
could not stand and could not 
walk; we sat him on the seat and 
Thomas Lafon drove the wagon 
and 1 was in the back part of the 
wagon holding Hebring up; he 
drove him to the market ; did 


not ask Lafon any question at 
all about llebring; he told me he 
was not going to see his brother 
licked of him — getting beat of 
him; when we got to the mar- 
ket we took Joe and laid him in 
the olliee on the lounger; left 
Joseph there, and 1 had to go to 
work; that is all I know about 
it; saw Joseph Lafon outside his 
house and he locked the door on 
mo so I could not get to see 
Joseph llebring; he was outside 
on the sidewalk. 

(’ross-e.rd mined. There was 
not many people there when I 
got there — only a couple of hoys; 
am a German; 1 have been in 
this country seven years; all 
Thomas La ion said was “he did 
not want to see his brother get- 
ting heat of him;” did not ask 
Thomas anything at all; when 
I came into the house did not tell 
Thomas I wanted to lake the 
hoy home in the wagon; I said 
If he was well enough 1 was 1o 
take him homo to the market; 
the lady said l could take him; 

1 don’t know who it was. 

Stephen llehrinij. Am the fa- 
ther of Joseph llebring; Joseph 
was about five feel two and a 
liiJf inches high; he weighed 11 1 
pounds; lie was rather small for 
Ins age; no taller than Joseph 
Lafon, hut a little stouter; in 
winter he used to wear a skating 
cap and pull it over his ears; 
don’t know how he was dressed 
that morning. 

Mrs. Afftttha M. 11 rhrirnj (re- 
called). Joseph generally wore 
a hat, but that morning he wore 
his skating cap; to keep his ears 
warm, he pulled it over down to 
his neck; it was made of wool - 
Mack and red; lie wore another 
hat over it. 

Gear (}e Jhtrfjesser ( re-railed > . 
llebring had ' nothing on his 
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head that morning but the cap you ; he had it pulled down over 
that his mother has just shown his ears. 

THE WITNESSES FOR THE PRISONER. 


Joseph Lafon. Am the son of 
Dr. Lafon; am fifteen years and 
seven months old; live with my 
father; did not know Joseph 
Ilebring; first saw him on Sat- 
urday morning, 5th December, 
through the back of the butcher 
wagon; he was going toward 
Halsey street, through Cedar ; 
threw snow on the top of his 
wagon with the shovel; did it in 
play; the wagon had a white 
cover but the back cover was up ; 
did nothing to Hebring or his 
wagon besides throwing snow 
on it; am not certain where the 
snow struck; Hebring turned 
round and swore at me in the 
wagon; answered him; don’t 
know what oath he said — but if 
I did it over again, he made 
some threat; don’t know exactly 
what it was now — and I told him 
lie would do no such thing; be- 
lieve he said he would punch my 
head off; he said nothing ap- 
probrious or unpleasant only 
that he made use of the oath; I 
told him he would do no such 
thing; that is all I said; he 
threatened to punch my head off 
if I tried it again; he drove to 
Halsey street and jumped off 
the w r agon and ran toward me; 
stood still and said nothing to 
him as he approached; stood 
about a foot from the curb; he 
struck me in the left cheek with 
his fist rather hard ; I stepped 
back; said nothing; did not 
strike him; he made a strike at 
me again, and I struck at him 
with the shovel; had hold of the 
handle and held it up as if I 
was going to hit him; 1 made a 
feint at him; did not throw the 


shovel forward; he grabbed for 
the shovel and got hold of it, 
and I left go; he dropped the 
shovel and caught hold of me; 
we both struggled and fell; I 
was under him; the fall was se- 
vere for me; it knocked the 
breath out of me; did not feel 
able to make any resistance to 
him; he took hold of my hands 
and commenced striking my face ; 
put his knee on one of my hands 
and held the other with his hand 
and struck me in the face a num- 
ber of times, very hard; believe* 
my brother came down the steps 
then; first thing I saw was the 
shovel in the air; saw just the 
handle; I heard it strike the 
boy’s back twice; during that 
time I received blows — on the 
face — from Hebring; the next I 
noticed he was struck in the 
head and he rolled off me, and I 
got up; he was groaning and 
called for somebody to send for 
Jim Bathgate; there was nobody 
around; blood was streaming 
from his ear; looked round for 
some one to come and help me; 
saw my brother after I got up; 
he came to the window; after I 
got up from the struggle did not 
see my brother; did not see him 
go into the house; saw him after 
ccrae to the parlor window and I 
saw him ring the bell for Dr. Den- 
nis, in the casing of the front 
door; when Hebring was strik- 
ing me I was lying on my back; 
he was on me right across my 
breast; one of his knees was on 
my right hand; his other knee 
was on the sidewalk; he hurt my 
face quite badly; it was swelled 
up and lasted till next morning; 
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I felt other injuries; my shoul- 
ders and arms were lame so 
that 1 did not feel able to do 
anything; I did not go out that 
day; said nothing while I was 
down to Hebring, and Hebring 
said nothing; did not ask him tp 
let me up ; don’t recollect whether 
1 called for help; had seen my 
brother before the fight between 
me and Hebring at the window; 
he was standing looking out ; he 
was walking up and down; at 
the time of the contest, when the 
boy came up, I did not see my 
brother; saw George Bnrgesser 
at our house in the morning; did 
not shut the door upon him that 
morning; there was a catch on 
the inside so that you cannot 
open the door without a night 
key; when they took Hebring 
down they shut the door behind 
them; that door is usually shut; 
the boy was brought to the 
stoop first to go in; don’t know 
why they did not go in. 

Cross-examined. Had seen 
Joseph Hebring often before go- 
ing round with meat; had seen 
him before that morning, but 
was not acquainted with him ; 
threw the snow on the top of 
the wagon, from the sidewalk to 
the middle of the street; did not 
make considerable effort; did it 
easily ; believe it hit him ; am 
not sure; he said if I did it 
again he would punch my head 
off; told him he would do no 
such thing; when I said before 
the coroner’s jury that he said 
‘\vou son of a b — ch, if you do 
that again I’ll punch your head 
off.” suppose my memory was 
better then than now ; those were 
the words he said; when he 
used those words, I said he 
would do no such thing; he mut- 
tered something I could not un- 
derstand, and said “you will, 
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«ve!” and then jumped out of 
the wagon and ran for me; I 
was standing in the gutter-K>ff 
the sidewalk; did not move from 
that position until he struck 
me; was struck on the left 
cheek when 1 fell; made a feint 
i|f . 1**™ when he struck at me 
with the shovel: got hold of him 
at the same time lie got hold of 
me; round the neck ; we clenched ; 
we struggled and both fell; he 
put one of my hands under his 
knee and held it by his weight ; 
he was straddling ’ me; he held 
my other hand with one of his 
ai, d f struck me with t he other; 
don’t know how long 1 was that 
way before my brother came out ; 
did not seem to mo over three 
minutes when he grabbed me 
first to being down; he com- 
menced hitting me as soon as 1 
was down; quite a number of 
times before my brother came; 
there was not much interval be- 
tween our fall and mv brother 
coming; did not see my brother 
come down, nor pick up the 
shovel; saw the handle of the 
shovel in the air; 1 did not see 
how my brother held it or who 
hold it; I did not see where the 
shovel struck; from the sound 1 
say it struck the back; immedi- 
ately after receiving that third 
blow he rolled off me and 1 got 
up; my brother in giving the 
three blows gave them in quick 
succession; saw the blood from 
Hobring's ear as he lay on the 
sidewalk, and heard his groans; 
looked round for some one to 
come and help me; did not call 
tor my brother; saw Stickles 
shoveling off the sidewalk a short 
time before; did not ask Stick- 
les to help Hebring; I stood on 
the sidewalk after that about one- 
half an hour after Hebring had 
gone — part of the time shovel- 
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ing and part of the time stand- 
ing talking to people standing 
round; after that I went into 
the house; before Hebring came 
along was playing with the 
snow and shoveling; I went to 
Dr. Fish’s house after the oc- 
currence— a minute or two after 
Hebring went away; took my 
cue with me to play croquet with 
Fred Fish; got it at my house; 
did not play croquet, because 
Fred did not want to; while I 
way lying upon the sidewalk 
and Hebring upon me there was 
no blood drawn from my face; 
there was no marks of blood; 
believe there were no scratches; 
my father did nothing for me; 
made no prescription for me; 
he is a physician; made no com- 
plaint to my father about being 
hurt; nor, to Dr. Dennis; next 
morning complained of my shoul- 
ders being stiff; father made no 
examination of my shoulders, or 
no prescription for me; am not 
in the habit of shoveling snow 
or using a shovel ; am not accus- 
tomed to manual labor; my 
cheek was much swelled; first 
noticed it as soon as I went in- 
to the house — after I came back 
from Dr. Fish’s; when I was at 
Dr. Fish’s Fred told me my 
cheek was swollen ; believe my 
father was home that Saturday; 
don’t remember about Dr. Den- 
nis; the bell my brother rang 
for Dr. Dennis is in the casing 
outside the front door; saw ray 
brother ring the bell outside; 
Hebring was then on the side- 
walk; was standing on the side- 
walk; don’t know whether my 
brother saw me throw the snow 
on the wagon ; saw him standing 
at the window a moment before 
the wagon came along; could 
not say it was true if I said be- 
fore the coroner’s jury “My 


brother was in the front parlor, 
at the window, when I threw 
the snow, and he saw me throw 
the snow,” because I did not see 
him ; believe I did not look at the 
parlor window while I and Heb- 
ring were in the tussle; the 
shovel produced is the one my 
brother struck Hebring with ; 
did not see how it was raised; 
only saw that part of it — the 
handle; don’t know how high it 
was raised. Did not say to 
Hebring in reply to anything he 
said that it was none of his d — d 
business; did not swear. 

Emily Ilornblower . Live in 
Cedar street, three doors from 
Dr. Lafon ; came out into the 
street immediately after the oc- 
currence; the boy was lying on 
the sidewalk; saw nothing of the 
fracas; saw Joseph Lafon then; 
noticed that he bad been struck 
on the face and was very fright- 
ened, or as they commonly say, 
“dazed;” he was so frightened 
he did not know who he was ad- 
dressing; did not see Thomas. 

Cross-examined. The report of 
something going on in the street 
brought me into the street; 
beard Hebring moaning on the 
street ; the first person 1 saw was 
Joseph Lafon; was standing on 
i lie sidewalk in front of his fa- 
ther’s stoop; it was evident 
Joseph Lafon had been struck in 
the cheek ; it was red, not the col- 
or of excitement or exercise, but 
the color of the blow; doubt 
whether shoveling snow would 
have had the same effect; have 
boys, and when shoveling snow 
it sometimes gives them a red- 
ness in the face in winter time. 

linih Lafon. Ain mother of 
defendant, Thomas Lafon; was 
at home on the day of this oc- 
currence, but did not see it; 
heard of it from Thomas first; 
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heard Thomas’ footsteps and 
judged from the sound — his 
walking from room to room, lie 
was looking for me; 1 stepped 
from my place; I listened to his 
remarks; told him to bring the 
boy in and did not then tell him 
where to bring the boy in; fol- 
lowed him then into the entry; 
he went quickly down stairs into 
the street; followed him down 


Mr. Bathgate's, and then T 
opened the door; previously Dr. 
Dennis had said he must Ik? 
taken immediately home ami ar- 
ticles put to his feet to warm 
him, and rather hurried the mat- 
ter to be attended to at once; 
tliis man and Thomas led him 
out of the house and put him in 
the wagon. Joseph's age was 15 
years last July; Thomas was 20 


the steps and called to my ser- 
vant to come immediately; saw 
Thomas bringing the boy up the 
front steps, and called to him to 
bring him to the dining room; 
for the reason was the house 
was cleaning and open and it 
was therefore inconvenient, ami 
the dining room was ready; my 
servant came to meet the hoy at 
the entrance to the house, and 
Thomas took the boy by the 
arm, and the person holding him 
drew back and she assist oil the 
boy with Thomas; had him in a 
chair and directed them to bring 
water and cloths; examined him 
as thoroughly as I could; iound 
very little blood issuing from the 
ear; washed it o(T and very lit- 
tle more appeared; sent tor Dr. 
Dennis; he did not get ray Mes- 
sage, but came from seeing and 
knowing of the circumstance; 
he examined him; asked the boy 
if he had a mother; lie said he 
had; asked where she lived; lie 
told me; just at that point Dr. 
Dennis came and I. asked him 
the nature of the injury; he 
said he did not know— it was 
internal, because he could not 
find any external injury; he 
asked the boy if he bad a mother 
and where she lived; after I had 
washed him and done all 1 could, 
a man came rather boisterously 
to the door; stepped forward to 
the glass door and I asked who 
he was; he said he came iron? 


veal's old 2Hth October*. Thomas 
has been brought up in New- 
ark. 

Cross-era mined. Thomas was 
bringing llebring hoy up the 
trout stoop and another person 
— a stranger — a plain looking 
man. Stickles; directed Thomas 
to take him down the area steps 
and he did so; Thomas returned 
home about Thanksgiving, and 
for fifteen months previous had 
been at Ohio; lie was living in 
Missouri up to about two months 
previous to leaving tor Ohio lor 
six months; he was engaged in 
farming; before he went to Nlis- 
MU»ri lie lived at home. 

lie-tramined. Saw Thomas 
instantly after I heard him go- 
ing quickly from one room to 
another looking for me; he 
wanted advice of me*; am not 
positive whether he asked rue to 
do anything, hut I got the im- 
pression what he wished; there 
was no time, of any amount, 
elapsed before I went ; did not 
go to the door; was on the stairs 
descending; went out and got 
the hoy and assistance, and got 
one or two steps up the trout 
stoop; directed him to return 
;md take him buck info the din- 


ini> room. 

Dr. Samuel II. Pent, mi, Ion. 
Tier. Dr. J- P- Stearns, Henri, 
]l Miller, Dr. ft. D. <'•■ Smith, 
Samuel II- Pcnnm,,«m, Jr.. 
Bloomfield Miller, M a„ne I ar- 
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her, Cornelius B. Bradley, Rev. Porter testified to the good ehar- 
Dr. Poor, Lewis Stearns, George acter and peaceable disposition 
W. Hubbell and Preserved H. of the prisoner. 

Mr. Titsworfh and the Prisoner’s Counsel respectively 
agreed that the depositions of Chilian Stickles and Joseph 
Lafon, taken before the Coroner should go into the case, 
whereupon the evidence was closed. 

THE SPEECHES OF COUNSEL. 

MB. PARKER FOB THE PRISONER. 

Mr. Parker. It gives me great satisfaction, gentlemen of 
the jury, to be able on this occasion, the first on which I have 
appeared at this bar for twelve years in defense of any man, 
to enter upon it with the same sense of duty which I endeav- 
ored to illustrate when filling the place of my learned adver- 
sary, and to assert for my client that he is guilty of no crime ; 
that he is simply unfortunate; that he obeyed an impulse 
which was honorable and just ; which sprang from the better, 
not from the baser part of his human nature ; and that there- 
fore, because he is morally unfit to enter them, undeserving of 
punishment, the prison doors which open before him ought to 
be shut, and he should be proclaimed free from legal, as he 
certainly is from moral blame. 

What has he done, gentlemen ? I do not ask what has hap- 
pened. We all know the sad tale. We all mourn the untimely 
fate of the deceased. We all sympathize with the grieving 
mother and father, “refusing to be comforted because he is 
not. ’ ’ This lad at your bar, not from apprehension, but from 
kindliness and conscientiousness, grieves more than any one 
over the sorrowful event which brings us together. His life 
is blighted by that disastrous blow, But what has he done? 
Gentlemen, if no death had resulted — if the blows given had 
simply achieved their purpose and compelled poor Hebring 
to quit the body of his prostrate opponent, and then, if a 
Grand Jury could have been found to indict for assault and 
battery, what would be your verdict? Would you have hesi- 
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tatedf Would you not at once acquit? And if you would, 
why should the result be different, when all the defendant did 
yraa to assault the man who assailed his younger brother, and 
no more dreamed of serious evil, much less of death, than did 
young Hebring himself. Take this suggestion to your minds, 
gentlemen, it is the point of the defense we make. 

The theory of that defense, gentlemen, at large, is this : 
That the defendant had a right to defend his brother, to the 
same extent the brother had ; that the violence he used, so fur 
as he intended it, was not unreasonable nor more than his 
brother had the right to use ; that the death happened through 
the mischance of the deceased turning his head, at the same 
time rising, so as to receive this blow on the side where tin* 
skull was thin — and hence that this ease comes directly within 
the definition of death per infortunium, a homicide excused by 


reason of its happening through misadventure. 

For the purpose of clearly stating the law, I shall here as- 
sume certain facts— later I shall prove them. 1. That the 
deceased was the assailant upon Joseph Lafon: 2. That when 
defendant saw the combat his brother was helpless in the hands 
of deceased — who was administering to him blows with the 
intent of doing great bodily harm; 3. That defendant then 
rushed out, and taking the spade, as if it was a cudgel, struck 
deceased; 4. That deceased turned and at the same time raised 
himself, and his head thus received a blow, which, but for his 
change of his position, would have been harmless. 

If deceased was the assailant and Joseph Lafon was suffer- 
ing blows, the right of self-defense existed on Joseph s part, 
and it is material to settle, to what extent? Self-defense, so 
as to take life, does not exist, when the assailant does not seek 
life, till the assailed has been driven to the wall— i. e has 
retreated as far as retreat could be carried. That he had done 
—he was down— helpless-the assailant holding him skillful v 

and beating him- In T5> 

SheThlwthl halved it. Therewas inequ.^ 
strength. There was avowed intention. Th P 
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triumph. There was skillful pugilistic arrangement. There 
was greater age, strength, everything. There was violence 
directed to the eyes — mayhem perhaps might have ensued — 
to an excited sufferer it was probable. 

Now what right had Joseph Lafon? It is not necessary to 
claim that he had a right, intentionally, to kill. Who believes 
that this intention existed in any heart ? But he had a right 
to oppose bodily harm by bodily harm — in his helplessness, to 
use any weapon, not necessarily deadly, nor in a manner in- 
tentionally deadly, for self-defense. Who can deny this? If 
Joseph Lafon had, while writhing on the ground, seized this 
shovel, and, using it as a weapon, struck blows which killed his 
assailant, without intending any special wrong — striking, as 
it were, at random — would he be held guilty of his death? 
Certainly not. It would not have been involuntary man- 
slaughter, it would have been self-defense, clear — for the wea- 
pon was not deadly, nor would its use be meant to kill. 

I put to you some cases, gentlemen: Suppose the weapon 
was a pistol, which was used as a stick — not as a firearm, but 
went off and killed. Suppose it was a sword cane, and that, 
used as a cane, the scabbard flew off, and not seen by the re- 
cumbent boy the blade pierced and slew. Suppose he struck 
blindly, and thus hit a vital part and slew. Suppose the blow 
was received where it could do no great hurt and a change 
of position brought a vital part beneath it, as we say here, 
clearly this would present no crime. 

And there are the best of reasons for this conclusion, for: 
1. The act was lawful. It was so, because it was only self- 
defense — preventing bodily harm by bodily harm, of the same 
nature and not unequal degree. The fist and the stick are 
both striking weapons. Position, opportunity, strength, skill, 
may make either one superior to the other. 2. No intent to 
do the greater injury existed. That sprung from chance. For 
that no one is responsible. 

Whether manslaughter be voluntary or involuntary, there 
is always an unlawful act intended and performed. There 
can be no crime without an unlawful act intended and per- 
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formed. In the supposed case, no unlawful act was intended, 
and so none could be performed. Further on 1 shall cite the 
law on this matter, settling and describing what is homicide 
by misadventure. 

I submit then, that Joseph Lafon had the right of self- 
defense in this ease to the extent of justifying homicide, if he 
had committed it, just in this way — intending only to meet 
force by force, and unintent ionally slaying. And I contend 
next — that Thomas Lafon. his brother, standing near, and 
seeing his imminent danger, had the Name right exactly. He 
had a right to join in this combat. He had a right to admin- 
ister blows of the like nature with those given to his helpless 
brother. And if, by chance, and undcsigncdly, one of those 
blows slew — it is misadventure only — and lie can be convicted 
of no crime. 

It is intimated by eminent authority that this right of inter- 
ference — of joining in the quarrel and aiding to beat off an 
assailant, belongs only to the relations of parent and child, 
husband and wife — not to brothers. On priniriple, why? 
Suppose a brother find a sister struggling with dishonor, in 
the grasp of a villain — shall he not do for her what sufficient 
strength prevents her doing for herself? Suppose a brother 
find a young sister, a child, in tin* hands of some one who is 
endeavoring to carry her away, though without felonious in- 
tenfc — only unlawfully. Suppose a brother find a younger one, 
and that a child, utterly overpowered, and at the time receiv- 
ing great bodily injury — -helpless — must lie parley or strike? 
Must lie ask what an* you doing? Must he run in to the mother 
and tell her ? or may he not at mice act upon the evident neces- 
sity to save his brother? 

Cain exclaimed, “Am 1 my brothers keeper?” Does the 
law indorse the principle of whieh he sought protection? It 
was God who asked, “Where is Abel thy brother and though 
the question was, “Why have you murdered him,” it involved 
the principle that it was his duty to defend him. Hlackstonc 
does not exclude this brotherly interference. lie Hays (Vol. 
4, p. 186), “Under this excuse of self-defense, the principal 
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civil and natural relations are comprehended ; therefore, mas- 
ter and servant, husband and wife, parent and child may assist 
each other / 9 It is only that he particularizes these relations 
affirmatively — not that he negatively excludes any he does not 
mention. 

I beg pardon for asking your attention to rather a long 
citation from the book of acknowledged authority. I read 
from 1 East’s Pleas of the Crown, page 289: 

“3. As to the persons by whom such justification or excuse may 
be urged; 

“In all cases where a felonious attack is made, a servant or any 
other person present may lawfully interpose to prevent the mis- 
chief intended; and if death ensue, the party so interposing will be 
justified. Thus, in the instances of arson or burglary, a lodger may 
lawfully kill the assailant in the same manner as the owner himself 
might do. This is subject however to the same limitations I before 
noticed. In this respect I see no difference between the case of the 
person assaulted and those who come in aid against such felons. 
********* 

“If A and B fight upon malice, and C, the friend or servant of A, 
not being acquainted therewith, come in and take part against B 
and kill him ; this is murder in A, but only manslaughter in C ; oth- 
erwise if C had known that the fighting was upon malice; for then 
it would have been murder in both. But if A had been assaulted and 
had retreated as far as he could and then his servant had killed the 
assailant; it would have been se defendando . 

“Upon the whole, although Lord Hale and others appear some- 
times to intimate a distinction in these respects between the cases of 
servants and friends, and that of a mere stranger; yet it must be 
confessed that the limits between both are no where accurately de- 
fined. And after all, the nearer or more remote connection of the 
parties with each other seems more a matter of observation to the 
jury as to the probable force of the provocation, and the motive 
which induced the interference of a third person, than as furnishing 
any precise rule of law grounded on such a distinction.” 

Later authorities are clear on the point. 2 Bishop's Cr. Law, $ 662 ; 
also, $ 630, 631, 633, 634. Wharton on Homicide, 230, states the 
doctrine rather loosely, and cites Com. v. Riley, Thatcher Cr. Cas., 
471. Som. v. Drew, 4 Mass., is a case where a fellow workman was 
held within such relationship as to be excusable in interfering. In 
Ady's Case, Leach, 248, 1 East, 329n., a paramour was held within 
the benefit of this doctrine of relationship. Reg. v. Tooley, 2 Mod., 
242. Entire strangers were held excused for interfering to get a 
woman released who turned out to be unlawfully arrested. People 
v. Cole, 4 Parker C. C., 40. The court allowed defense that defend- 
ant interfered to protect another standing outside the specified rela- 
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tions, and held if the jury thought murder was intended it was right 
to use fire arms — otherwise if beating only was designed. 

These authorities are sufficient to settle that what Joseph 
might do for himself, Thomas might do likewise. Neither had 
a right to intend taking life — either had to defend Joseph, 
and if in exercising this lawful right, accident joined and pro- 
duced death — there is no crime — for there is no unlawfulness 
and no guilty intent. If either had used a knife and struck 
to kill, R could have been but manslaughter. But that, it is 
not necessary to discuss. 

I said that I would cite tin* law to describe the case in hand 
and show that it is no crime. I take as clearest and most pref- 
erable, the definition of manslaughter given by Lord Coke. 
(3 Inst. 56.) “Homicide by misadventure is when a man 
doth an act that is not unlawful, which without any evil intent, 
tcndeth to a man’s death.” Bishop (Cr. Law, p. 614-642) 
quotes Blackstone, adopting Hawkins, who instead of saying 
“without any evil intent,*’ says, “without intent of hurt.” 
This is loose. Illustrations are given in 1 Last. P. 0. § 40: 
A man corrects his child — lie means to hurt him, but lie lias 
no evil intent. An accidental change of position or other mis- 
fortune renders a blow fatal. It is homicide by misadventure. 
So with officers punishing soldiers — a man shooting when in 
play. The real principle underlying all is that then? must 
be evil intent. If no intent, no crime. 

The law of homicide may be thus summed up : Kvil intent, 
inexcusable, to take life, is murder. Evil intent, excusable, 
to slay, is manslaughter. Evil intent, inexcusable, to injure 
or do some great bodily harm, is murder in the second degree. 
To do some unlawful act not involving that which results in 
death, is involuntary manslaughter. No homicide without as- 
sault — no assault, technically, without intent to do wrong. 
Whenever only right is intended, and nothing done in excess 
of right, the consequence is misfortune, though it be death. 

These are the principles of law, gentlemen, and now I turn 
to you to demonstrate the points of fact, which hitherto I have 
taken for granted. I insist: 1. That the deceased was the 



500 


IV. AMERICAN STATE TRIALS 


assailant of Joseph Lafon. 2. That when defendant saw the 
combat, his brother was helpless in the hands of deceased, who 
was administering to him blows, with the intent of doing great 
bodily harm. 3. That defendant then rushed out, and taking 
the spade as if it were a cudgel, struck deceased, with no in- 
tent to do bodily harm, or more than to protect his brother. 
4. That deceased turned and at the same time rose, and his 
head then received a blow intended for liis back, and which, 
but for his change of position, would have been harmless. 

That the deceased was the assailant upon Joseph Lafon. 
Chilian Stickles, himself, whose account of this transaction is 
so different from everyone else, that it seems as if he had not 
actually been there, says in his examination before tin* Cor- 
oner’s Jury that Ifebring told young Lafon if he fired another 
snowball he would knock him over the head ; that he got out 
of the wagon at the corner of Cedar and Halsey streets, went 
back, and after words between them drew off and struck 
Joseph Lafon by the side of the head with his fist. Mrs. Mc- 
Cormick, the nearest of all the witnesses, corroborates Stickles’ 
story. James Allen tells you that he saw the “butcher boy" 
come out of his wagon, and come up to young Lafon and 
punch him in his neck; that that was the first he saw; that 
Lafon said nothing to him when llehring ashed why he threw 
snow at him. And Talmadge, who passed Hebring, both driv- 
ing wagons, says he saw Hebring come back and strike the 
younger Lafon. 

These are all witnesses for the state. Joseph Lafon, called 
likewise for the state, though not upon this point, states every- 
thing in detail, and says, that after throwing snow against the 
wagon Hebring turned, swore at him, said he would punch 
his head off, or something similar, and he replied to this, sim- 
ply, that he would do no such thing; that he then jumped off 
the wagon, returned and struck him on the left cheek with his 
fist, when he stepped back, struck him again, and so com- 
menced the struggle, which, in its later stage, defendant saw 
from the window. When he looked, his brother was lying flat 
upon his back on the stone sidewalk, helpless, in the hands of 
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the deceased, one hand under one of Ins knees, the other 
clutched in his own grasp, and forcibly held across his body, 
while the deceased, with every apparent intent of doing him 
all the harm he could, was striking him in the face and near 
the face, with all his force. No question exists as to the truth 
of this narration. 

Miss Searing looked from the window opposite*; she saw 
them in the beginning of the struggle; after the first blow, 
llebring seemed trying to throw Joseph, while Joseph seemed 
trying to get rid of him; llebring threw him on his hack, 
took his place upon him, and was pounding him about the 
head and neck; then, says she, “Thomas came to the window, 
looked out, and instantly came out, picked up the shovel as 
he passed to the boys, and struck these three blows.'* 

Mrs. McCormick tells the same tiling, with the addition that 
Thomas came out bareheaded and in his slippers. Charlotte 
Condit relates it almost in the same words, and both she and 
Mrs. McCormick say that while he was down Joe did nothing; 
that they saw that neither his hands nor his feet were in use. 
The violence of llebrings attack was most graphically de- 
scribed by Talmadge, the colored man; llebring, he says, was 
striking very heavily; was hitting him fast; was in earnest; 
giving him no chance; was striking at Uis face. James Allen 
says, llebring took hold of him and knocked him down and 
punched him right in his face as hard as he could. Joseph 
Lafon says, we struggled and fell, I under; tin* fall was seven* 
for me; it knocked the breath out of me; I did not feel able 
to make any resistance to him, he took Isold of my hands, put 
his knee on one and took hold of the other; striking me in the 
face; he struck me quite a number of times very hard; 1 be- 
lieve my brother came then; 1 receives! blows from llebring 
during that time, the time when the shovel was used, more 
severe than when he came out. 

And Mrs. Ilornblower, one of the most intelligent of New- 
ark ladies, came out immediately after the disaster, and noticed 
Joseph's appearance; a mother, and used to seeing her boys 
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after contests of this kind — she says, she saw that he had been 
pummelled in the face ; describes him as appearing dazed, and 
realized at the time that the assault had been severe. 

It may be urged that little harm turned out to be actually 
done, but what of that ? All was done that could be done ; at 
least all "appeared to be doing all that could be done; cer- 
tainly to a brother’s eye, and that is all that the case calls on 
you to realize. While the parties are in this attitude, the 
younger brother helpless, the assailant unknown, his appear- 
ance that of a person accustomed to acts of violence, his atti- 
tude and action those of a master of the business he was then 
engaged in ; the defendant rushes out, prompted by no anger, 
obeying an impulse as laudable as it was natural, and having 
a right, if our view of the law be correct, to assist his brother, 
and to meet force by force — to equalize the contest between 
the parties. He seizes the spade, he uses it, not as the weapon 
which it might have been, and with no intent to do great bodily 
harm. The harm it did produce was as great a surprise to him 
as it was to every one conversant with the transaction. His 
manner of use is clear. He uses it as a stick. He struck with 
the handle. There can be no doubt on this point, and it is a 
material one to consider. 

Mrs. McCormick, passing so that she must almost have 
stepped upon them, states positively, on her examination in 
chief for the state, that he struck him with the handle of the 
shovel — with the flat part of the handle. Dr. Dennis, looking 
from the second story window of the house next door, and able 
only to see the instrument as it was raised, swears, with like 
positiveness, that it was the handle which rose and fell. Young 
Allen says, he took the handle of the shovel, above the iron 
part, and hit him with the handle. He held it this way, says 
the boy, and showed you how it was done. Annie Poor saw the 
shovel raised as she looked out of the same window as Dr. 
Dennis ; saw the handle, though she did not see what it hit, nor 
where it hit, nor who held it. She saw some one’s back and 
some one’s hand, and swears that his hand held the shovel 
right next to the blade, on the handle. Joseph Lafon saw dis- 
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tinctly that it was the handle with which he was rescued, saw 
it rise, marked each blow, and cannot be mistaken. 

Here are witnesses having the best of opportunity, entirely 
positive, and entirely reliable. Those who do not agree with 
them are not positive and do not contradict. 

Mrs. Crowell says, “I do not feel as if 1 could be at all sure 
what part of the shovel was used. '* Mrs. Woodruff only 
thinks it was with the blade that he struck. Miss Searing 
says, “It seems as if he struck with the blade, but of that 
I will not be positive/' And Stickles has the same uncer- 
tainty. 

And this fact joined witli others to demonstrate that the 
defendant had no intent to do bodily harm ; in fact the idea 
of such an intent is almost ludicrous, if one will consider a 
little. Why did he not seize the shovel by the handle, using 
the edge for a weapon and split the skull at once, if he had 
wanted to do injury? Why did he not, although desirous to 
avoid such inhuman extreme, with one blow given on his side, 
knock the assailant — as he might — dear off from his brother's 
body? The flat of the shovel used with half the force in his 
power could easily have done this. Instead of this, he gives 
blows which evidently were not violent and as evidently must 
have been restrained. For notice, that the first blow did not 
even attract attention ; the assailant went on pounding or 
punching, to use the different words of the witnesses, paying 
no heed whatever. The second blow quickly followed. That 
made no special difference. There was no groan. There was 
no cry. There was no convulsive start. The only effect ob- 
served was that he turned his head as if to see who was strik- 
ing, and at the same time rose, as indeed he must, in order to 
see from the almost recumbent position in which he was stoop- 
ing over the boy Lafon. And note lastly, that the physicians 
found no wounds or bruises elsewhere — than the almost im- 
perceptible abrasion on the head. 

In another thing do all witnesses agree — that the blows 
were in quick succession and w*ere almost alike in character. 
No witness applies to them terms of great severity; all use 
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adjectives which diminish the force of what they say. To 
Mrs. Crowell, ‘‘they seemed hard ,, ; to Mrs. Woodruff, “rather 
severe”; to Mrs. McCormick, “all three quite hard, about 
alike, all three”; Miss Searing says “they did not seem very 
hard, I don’t think they were hard enough to do harm if one 
had not ’struck him in the head”; Charlotte Condi t says, 
“pretty heavy, in quick succession”; Chilian Stickles, “pretty 
hard”; James Allen, “pretty hard.” 

Did ever a case occur when violent blows were struck which 
every witness thus qualified in description? Nor docs the 
effect produced, as shown by the medical testimony, prove this 
blow severe. True there was a crack in the skull, but the 
abrasion was on the thinnest part of the skull, proverbially 
most dangerous; the thinnest part, says Dr. Dougherty, of 
the skull, thinner than usual, which there, as often was quite 
“brittle.” The fissure left the abrasion and started down- 
ward, and in its course striking tin* bone of the ear, the crack 
extended through that bone, but what of that! A moment’s 
thought will tell you how easily this might be, and yet the 
blow be light. Strike a glass upon its edge, thicker though it 
be toward the bottom, the blow T , if sudden, will crack it to the 
bottom. Strike with a stick, a watermelon smartly on its side, 
the bruise cracks it transversely. Stamp your foot upon the 
ice, and the crack flies hither and thither, amazing the ob- 
server. Take an illustration which 1 read you from Taylor’s 
Medical Jurisprudence, where a simple tap by an officer hold- 
ing a party in arrest, broke his skull, and occasioned his death. 
It is not the violence of the blow that produces such a crack, 
it is its suddenness, mostly. Why, gentlemen, a violent blow 
with a heavy stick of the size of this upon the side of one’s 
head, rising as it meets it, would smash it in, and produce no 
crack, but almost pulverization. 

Having thus no intent to do any great bodily harm, the 
question is, how much force had he a right to use? He had 
Joseph’s rights, as I have shown you. I might even argue 
that he had more, if the rights of each are according to what 
they realize; for Joseph, feeling, knew better than Thomas, 
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seeing, knew, what force the assailant was using, and there- 
fore what he needed to equal. 1 will not repeat to you what 
the witnesses say as to the violence of liehring's blows; did 
they not appear violent '! That is the point. If to Tahnodgc, 
the colored driver, and to little Allen, who stood upon the 
Lafon stoop and looked on, and to Joseph Lafon as lie lay there, 
the appearance was of blows given with all possible force, 
the party striking, kneeling over his prostrate foe, securely 
holding him in a manner to indicate power, skill, triumph and 
ill intent : if, I say, things appeared thus to the uninterested, 
how did they appear to this elder brother, accustomed to think 
of the boy near six years his junior, as but a ehild, and utterly 
ignorant that this young butcher lad was not a grown man? 
What appeared, settled his right ; what reasonably appeared, 
I mean; reasonably, having regard to all the eirrumstaners 
and means of knowledge in his possession. 

Then* is a ease cited in the books where one seeing another 
down and an assailant striking with apparent violence, handed 
to him a knife, with which tin* assailed took the life of the 
assailant, and lie was held not guilty of crime. The law is 
definite, that i r i cases of self-defense by a party helpless, blow 
may lx* returned for blow, and that the violence of such blows 
will not be carefully measured. It is only when a man having 
a chance to esenpe will not take it, that the Jaw measures the 
resistance he makes. 

Thus, T submit, gentlemen, justified by law, because he 
acted without criminal motive and in aid of one whom it was 
his duty to aid. the defendant’s Iasi blow is attended with dis* 
aster utterly unforeseen, never sufficiently to be regretted, but 
for all that, naught but misfortune, for which before Clod or 
man he is in no wise responsible; for that blow struck the 
deceased, only because of a change of position, and but for 
that position would have lwen as harmless as those which had 
preceded it.. There can be no doubt of this. What says Mrs. 
Woodruff: “Tt would not have been given on the head except 
for the boy raising and turning, it would not have struck him 
there but for that, it would have b<*en given on the back.” 
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What says Mrs. McCormick: “He turned his head to see 
who was striking, turned up his head and raised up; he 
changed his position, and it brought it on his head ; it appeared 
to me that this change of position brought him in the way of 
the third blow; he turned and raised to see who was striking 
him, I suppose.” Then Miss Searing says: “The two first 
fell on the bock, the boy raised and turned his head at the same 
time, and seemed to put his head in the way of the shovel.” 
Charlotte Condit : 1 ‘ He struck three blows, two on the back, 
then the boy lifted himself up; as he did he struck a third, 
which hit his head.” Chilian Stickles before the Coroner, 
says, “He was in the act of getting up, was getting straight 
from being doubled up — he had his head over and was just 
merely straightening himself up.” And Robert Talmadge: 
“If it had not been he changed his position, the blow would 
not have hit his head, he raised up and then the blow came on 
the side of the head ; if he had lain still he would not have hit 
him on the head.” 

True, he was not called upon to lie still ; true, if the defend- 
ant was not justified in his blow, the whole complexion of the 
case is changed ; but if he was justified in his blow, if it was 
without evil intent, if on the contrary it was with lawful and 
good intent, if the blow as such was not unlawful, then the 
death which came from it was not unlawful, either, but was 
simply and solely misfortune. Just as when a father correct- 
ing his child wrings his own heart by inflicting fatal but acci- 
dental violence. Or an officer punishing a soldier, or any indi- 
vidual, acting carelessly, but not unlawfully, — as one in sport, 
— happen by accident to take life, all are excused, for the law 
punishes crime, and requires evil intent or unlawful conduct. 
Here is the keynote of the defense, which I sound and sound 
again, that it may not be forgotten — to convict this defendant 
his intent must have been evil or his act must have been un- 
lawful. Neither of these things exist in this case; his intent 
was noble, rather than evil ; his act was what no law prohibits. 
If he struck from personal animosity, simply, or if the act he 
meditated was unlawful, then the state may succeed, but if the 




THOMAS LAFOX, JR. 


507 


act he meditated was lawful, and the act performed was like- 
wise, a result uncontemplated and purely accidental, involves 
neither turpitude nor crime. 

Here, gentlemen, is the moral gravamen of this case: If 
this defendant goes to the penitentiary, he goes innocent of 
crime; he meant no wrong; he did what you might have done, 
what your sons would be still more likely to do. He had no 
malice, no knowledge even of this unfortunate boy. Ilis first- 
sight of the occurrence was when he saw his brother on the 
ground. He had no time for animosity ; he had no time for 
consideration. Mows were falling thick ami fast. It was his 
brother who was suffering, and how can you or I or any one 
blame him for rushing to the sescue? 

How did he behave when he realized — not death, not even 
danger of death, but simply that injury greater than he had 
dreamt of was done to this poor boy? Who brought him into 
the house? Thomas Lafon, obeying his mother’s wish, os well 
as his own impulse, met him half way on the steps and 
aided to bring him in. It is a crime, ullegcd against 
him and his unfortunate mother, too, that they did 
not bring him into the entry and the parlor, which 
then were in confusion — the very act of cleaning going 
on, and whore then* was no convenience for his relief, but took 
him, instead, to the dining room, which was in order for his 
reception, and where water, ami every other desirable con- 
venience were ready at hand. To argue On this seems non- 
sense. When he was there, the mother washes his face, the son 
standing anxiously by. The doctor is summoned, and as soon 
as his look betrays anxiety, their interest doubles. Bathgate s 
boy comes over for him — they find he has a mother — learn her 
residence, and this defendant and a messenger go together 
and gently take him home. They stop at the market— there 
the boy alights — Thomas wishes to go on. Was he not sensible? 
Bathgate wishes him to go back with him to his own home. 
Would his mother have liked that ? Thomas secs more dearly 
what is best ; and finding that Bathgate would provide no ve- 
hicle, goes and gets one, and with Dr. Dougherty, who fully 
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endorses the wisdom of the procedure, carries the poor suf- 
ferer where he most wished to be, and where those who most 
loved him wished he should be. Before they go, some stran- 
ger scolds the defendant. Ilis reply is, “I have done it — I 
feel as badly as anybody can do about it. I am responsible 
for it. Hebring was on top of my brother, I thought he was 
a larger person, and I went out of the house and hit him with 
the shovel.’ ’ To Burgesser, he says in the wagon as if solilo- 
quizing, “I was not going to see my brother getting beaten 
of him.” To the doctor, “I know you will think it a brutal 
thing, but I saw him on my little brother and I 
went to get him off,” and the doctor adds, though ho 
does not recollect, that he mjy have said that 4 1 he had no 
idea of doing him any hurt, and expressed surprise at what 
he saw of the injury.” And when he goes to his home, and 
sees his mother, and witnesses her natural grief, he asks a 
question which seems to me most natural — his only re- 
mark — (for what words could express the feelings which 
tormented his heart?) was, to ask her how many children 
she possessed. All this to me seems — not cold — not unfeeling, 
but the natural conduct of one who shrunk from the thought 
that he had done any hurt, and upon whose mind, instant 
by instant, the extent of the hurt done was dawning. Some 
natures, mostly thoughtful of themselves, bemoan their con- 
duct violently, thinking that thus they will help screen it from 
animadversion. But other natures — deeper natures, and more 
unselfish, are horror-struck by the discovery that they have 
done unwitting evil, and are silent because unable fully to ex- 
press their self-reproach, while they labor with all their might 
to do what they can to alleviate the suffering they have acci- 
dentally inflicted. Day after day did this boy visit the family 
his hand had afflicted. By day and by night, this terrible scene 
is in his memory. Convicted or acquitted, the thought will 
never leave him that he has been the occasion of another’s 
death, and he needs no punishment that the law can inflict to 
deepen his sense of what he has done. 

And now, gentlemen of the jury, my task is done. I leave 
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the defendant in your hands. You cannot wonder at my solici- 
tude or my zeal. You do not. You are fathers, brothers, men, 
Christians. You know I speak the truth when 1 say that the 
fate of poor Ilebring, lying in his shroud, is preferable to that 
which may befall this boy at your bar. as a consequence of the 
verdict which you may give. Child of fond parents, their eld- 
est hope and pride, unstained by vice or crime, member of a 
Christian church, beloved by a large circle of relatives and 
friends, no wonder that he shudders, no wonder that they and 
I shudder at the possible close of this sad drama. Over his 
bright and happy future, a dreadful cloud already hangs, ami 
must hang, though you release him, till years live down the 
suspicion which mere accusation necessitates. Hut one fearful 
word from you and this cloud settles around him. black, 
dreary, perpetual, (ientleinen. can you speak it ! You are 
to do justice, but to love mercy. You are to give him your 
doubts — all doubts which are reasonable. Coder the evidence 
in this case, is the State Prison his desert ? Think what it is 
to him — innocent, beyond question, of guile — the extent of 
whose possible fault is indiscretion — not even impelled by 
momentary animosity - -obeying an impulse which Cod makes 
his duty — can you fasten on his limbs tin* fetters of a felon? 
('an you sec him led away in sad procession to the train, and 
thence to the portals of that house of villainy ami vice? Can 
you think of him. shorn, clad in t lit* vile dress of convicted 
felony, laboring from day to day, the companion of thieves 
and robbers and murderers — of men whose crimes deserve the 
ignominy they endure? It is not fit, gentlemen, that this suf- 
fering should be his. You cannot impute to him moral guilt, 
ami no man should enter there devoid of that, to endure the 
torment whieh an unstained soul must sufTer, degraded to such 
companionship. Will you say. this may not be hiN fate? But 
your verdict against him must be of almost equal horror. Con- 
victed, what will he do? What room for usefulness or happi- 
ness in his future? The stain of blood will be stamped upon 
his brow — you will write there the fearful title of mansiaycr. 
and where will he go that it may be forgotten? What will he 
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do to efface itf It will block his pathway everywhere. He 
will be an outcast and a wanderer— driven forth from this 
happy home, these loving friends, these doting parents — with- 
out hope. No, gentlemen, I say too much — nothing can de- 
prive him of that. Those who have so earnestly pursued this 
prosecution, however successful they may prove, cannot. 
For he trusts in God ! He has given his heart to Him ! He 
has consecrated his life to Him ! And though the worst should 
befall him — though he should be doomed even to the horrors 
of that cell, over whose gloomy doors imagination writes, “who 
enters here, leaves all hope behind,” still God will be with 
him — God will comfort him. lie has trusted in Him — and 
he still confides, that though all human help be impotent, 
though flesh and heart fail, yet his God will be the strength 
of his heart and his portion forever. 

Mr. Bradley. Gentlemen of the Jury: I feel that I en- 
cumber the case, after the very able and exhaustive address of 
my associate counsel. My observations will be brief, and will 
relate only to such points as have struck me with peculiar 
force. 

In the first place, after a careful digest of the evidence, I 
will endeavor to state to you what seems to be the principal 
facts of the case, as they have been proved before you — 
founded mostly on the evidence of the state itself — but where 
not thus founded, so substantiated by credible evidence and 
so probable, that no unbiased mind can have a reasonable 
doubt on the subject. If I have ever made a careful, truthful 
and conscientious statement, it is this, and it is as follows: 

On the 5th of December, after a fall of snow, Joseph Lafon, 
a mere lad of fifteen years old, was shoveling snow from the 
sidewalk in front of his father’s house in Cedar street, and, 
boy-like, occasionally indulged in the sport usual on such occa- 
sions, of throwing snow with his companions. He had just 
been engaged in this play with his little neighbor, Miss Lotty 
Condit, having in the meantime cleared off the sidewalk and 
commenced to clean out the gutter. Thomas Lafon was in the 
house, walking the room, and occasionally stopping and look- 
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ing out of the window. Joseph Ilebring, the unfortunate 
deceased, came along in liis butcher wagon, going out to dis- 
tribute meat for his employer, lie was nearly nineteen years 
old, ami as his mother says, a strong, hearty boy. As he passed 
Mr. Lafon *s house, the boy, Joseph Luton, in sport and play, 
threw' some snow against his wagon. This enraged the de- 
ceased, and he called him by an opprobrious epithet, “You son 
of a bitch, if you do that again, 1 will punch your head off,'* 
and swore at him. Joseph said to him : 44 You will do no such 
thing/* Ilebring then drove on a few mis, and stopped his 
horse, delilierately got out of his wagon, ran back and attacked 
Joseph, who drew back, making a feint as if he would strike 
w'ith the shovel, and tried to get away from Ilebring. Hut 
Ilebring clinched him around the waist, threw r him on the side- 
walk — fell on him, fastened his hands, and commenced pound- 
ing his head and face unmercifully, whilst the back of his 
head lay on the stone pavement. At this instant Thomas Lafon 
comes to the window, and seeing Ilebring pounding his 
brother, and deeming him even larger than he was, and sup- 
posing that his brother was in imminent danger of being seri- 
ously injured, he ran into the street, without hat, and nothing 
but slippers on his f**« t, caught up the shovel, which had fallen 
on the w'alk, holding it near the blade, with the end of the 
handle, struck Ilebring on the back or shoulders, in order to 
force him from off bis brother ; when, unfortunately, Ilebring 
raised his head and turned it around toward Thomas, right in 
the way of the shovel handle, and thus accidentally received 
the blow on the side of his head, over his ear, and his skull was 
fractured, and his death w r as the consequence. Thomas was 
frightened and horror struck, he rushed into the house, stop- 
ping on the front steps to look back at Ilebring, searched for 
his mother and asked her what he should do. What more he 
said to her w T e were not permitted to show. She told him to 
bring him in, and directed them to the dining room in the 
basement. He wms brought in, slightly examined, was able to 
speak, and Dr. Dennis directed that he should be taken home to 
his mother. Thomas assisted in getting him into the wagon, 
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accomjmniod him first to the Market, in accordance with the 
request of Mr. Bathgate, then got a carriage and assisted in 
taking him home, and never manifested anything but the 
deepest sorrow at the occurrence; and never attempted to 
evade justice, or the strictest inquiry into his conduct. 

These are the naked facts, and in view of them, it is very 
difficult for an honest mind to see anything in Thomas Lafon’s 
conduct, worthy of the slightest blame. Ilad it not been for 
the unjustifiable excitement, which was incautiously and 
wrongfully raised, no one would have seen anything to blame 
him for. 

For the defendant we contend that it was a case of excus- 
able homicide. We do not contend, it is not necessary to our 
case to contend, that it was justifiable homicide. The latter 
is, when a man purposely and intentionally commits a homi- 
cide for a justifiable cause. The former is, when a man acci- 
dentally commits a homicide, against his intention, whilst 
doing some other act, which he had a right to do. 

The case then depends on two questions: First. Did 
Thomas Lafon intentionally produce the death of Joseph 
Ilebring, or intentionally strike him on the head? If not, sec- 
ondly. Had he a right to do what he was intentionally doing — 
strike Joseph Ilebring on the back or shoulders with the handle 
of the shovel, to force* him to leave his brother. If he had such 
a right, then the accidental result was indeed a misfortune, 
greatly to be deplored, but it was only a misfortune for which 
Thomas was excusable. It was then a mere case of homicide 
prr infortunium . as the law books call it. 

Now, as to the first point, I have never heard any person 
hazard the belief or even suggestion, that Thomas Lafon pur- 
posely took Ilebring ’s life, or purposely struck him on the 
head. At all events, the evidence of the state’s witnesses is 
clear on this point, and needs no illustration from me. Mrs. 
Woodruff, an eye-witness, said, “The blow when delivered 
w r ould have been received on the back had not the boy raised 
his head and turned it.” Mrs. McCormick, who was close to 
the boys, said, “When he (Ilebring) turned around and 



THOMAS LA FOX, JR. 


513 


raised himself up partially ; his object appeared to be to see 
who was striking him; this action on his part brought him in 
the way of the third blow— changed his position and brought 
the blow on his head.” Miss Searing said, “The two first 
blows were on the back, then the boy raised and turned his 
head at the same time, and Seemed to put his head in tin* way 
of the shovel.” These are tin* state's witnesses. Other wit- 
nesses testify to the same effect, ami there is no evidence to the 
contrary. If anything in the case is clear, this is; that tin* 
blow on the head was accidental, and there is no evidence of 
any intent to do anything more than to strike tin* deceased 
on tin* back to compel him to get off of Joseph Lafon. The 
prisoner himself, whose declarations have been put in evidence 
by the state, expressly states that to have been his object. 

The question, then, recurs, had Thomas Lafon a right, un- 
der the circumstances of the case, to strike llehring with tin* 
handle of the shovel on the back and shoulders, in order to 
compel him to leave his brother.’ 1 unhesitatingly and eon- 
fidently contend that lie had. 

In the first place. I contend, as Mr. Parker lias contended, 
that Thomas Lafon had the same right which his father would 
have luul to defend and protect Joseph Lafon from tin* furious 
assault of llehring; and his father, luul lie been present, cer- 
tainly would have had the same right to defend and protect 
Joseph that the latter would have had himself. And surely 
neither of them would have been called in question for using 
the most vigorous means for compelling that stout young man 
to desist from beating Joseph. Are we to be told that a boy 
or man may not protect and defend his little brother when he 
sees him abused by an older and a stronger boy? That be 
must only interfere as a stranger would interfere, to prevent 
a breach of the peace? That he must crush the spontaneous 
feelings that rise to impel him to the rescue? If such is the 
law, it needs instant amendment. Hut I contend that, it is not 
law. T contend that when the law says that parent, and child, 
husband and wife, master and servant, and guardian and 
ward, may defend each other, it cites these merely as examples 
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of a general rule, that all persons in near domestic relations 
to each other may defend each other. Such, I think, is the 
spirit of the law, if carefully scanned. “As a general rule, 
whatever violence an individual may lawfully exert in his own 
defense, he may equally exert in defense of another person 
who sthnds in a near domestic relation to him.”. In the He- 
brew law, it was the bounden duty of the brother to defend 
and even revenge his brother. He was the true avenger of 
blood. 

But in this case, Thomas Lafon may be regarded as stand- 
ing in his father’s place. His father was absent from home. 
He was the oldest male member of the family present. As 
son and servant of his father, and his representative, he was 
bound to take his father’s place. We claim this position for 
Thomas, because we think he is entitled to it, and because the 
law is not so strict in requiring a man to ascertain the cause 
of the altercation, or in exacting care and caution in the means 
used for his own defense or the defense of a child or other 
near relative, as where he interposes in behalf of other per- 
sons, merely to prevent a breach of the peace ; and certainly 
no reasonable person could blame the father of the boy, or the 
boy himself, for raising the handle of a shovel, or any other 
instrument of the sort, lying accidentally at hand, upon the 
back or shoulders of the assailant, to compel him to desist. 

But, in the second place, if not entitled to stand in like 
place as a father, Thomas Lafon, as a mere brother, was en- 
titled to act on those sacred instincts which would prompt 
him to protect and defend his little brother ; and was not called 
upon to exercise all that circumspection and deliberation 
which would be exacted from a mere stranger. The law is 
express on this point, and amply sufficient to justify the de- 
fendant in all that he intended and attempted to do. 

In East’s Pleas of the Crown (1, 292) it is said: “The 
nearer or more remote connection of the parties with each 
other seems more a matter of observation to the jury, as to the 
probable force of the provocation, and the motive which in- 
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duced the interference of a third person, than aa furnishing 
any precise rule of law grounded on such a distinction . 0 

What we justify is the assault with the shovel handle for the 
purpose intended ; namely, the compelling of llebriug to desist 
beating Joseph Lafou. That being justified, the defendant is 
excused from the consequences of the unfortunate accident 
which resulted in the blow on the head. 

The only question in the case which admits of the slightest 
hesitation is, whether the defendant, in effecting the purpose 
he had in view, was justified in using the weapon he did. The 
circumstances must be remembered. He was walking the 
room, he looked out, saw the butcher boy beating his brother, 
who was down on the hard pavement, beating him about the 
head and eyes, not softly, but violently. lie rushes out, 
prompted by the most natural and justifiable instincts, with 
bare head, and nothing but slippers on his feet, he catches 
up the shovel, which lay there accidentally. He shows that 
lie had no intention to use it in a deadly or dangerous man- 
ner, by taking hold of the handle, near the blade, the blade 
being towards himself. In that manner, holding as it were 
by the middle of the handle, he strikes rapidly with the end 
of the handle — strikes, not at the head, not at any vital part, 
but at the back and shoulders, protected by thick winter cloth- 
ing. Had the case ended here, could a case of assault and bat- 
tery have been sustained against him 7 Certainly not. And 
here was where he intended it to end. But, by chance, in the 
mysterious Providence of God, the boy raised himself on a sud- 
den, turned his head against the last blow', and received the 
fatal wound ! 

All that the defendant did. or sought to do, was justifiable, 
lawful. The rest was accident — which all of us are liable to. 

It seems to me that, if we properly distinguish between 
what was done by the defendant, and what was the result of 
mere accident, the jury cannot have a doubt that he. ought 
to be acquitted. If he cannot be acquitted, then a father who 
reluctantly and affectionately attempts to punish his beloved 
child, but by an unfortunate accident, inflicts a blow that takes 
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its little life, is also guilty in the eye of the law. We beg the 
jury to remember, that we do not justify the homicide, but 
only the act which the defendant attempted to do; the homi- 
cide being accidental, was excusable. 

And wherefore, gentlemen of the jury, should you convict 
the defendant? For any moral guilt? Certainly not. For 
any legal guilt? Certainly not, if I have stated the case 
rightly. Then what purpose can be subserved? You cannot 
bring back the spirit of young Ilebring. That has fled beyond 
our or your recall. The defendant had no malice against him. 
lie did not know him. Aside from any consequences to himself, 
he would gladly call him back to life again if, by any sacri- 
fice he could make, he could do so. Will public justice be 
subserved by a verdict of guilty? Does the cause of good 
order require it? Justice and good order, gentlemen, are best 
subserved by a verdict according to truth and the law. 

MR. TITSWORTH FOR THE STATE. 

Mr. Titsworth. Gentlemen of the Jury: In the few words 
I may have to address you, I must in the beginning, crave 
your patience, for 1 shall endeavor, in very plain speech, to 
impress your minds and souls with the facts of this cause, as 
mine have been during this trial. The case has assumed an 
importance greater than that which usually attaches to crimi- 
nal trials. The interest manifested by the community is deep 
and absorbing. The social position of the defendant, and that 
of the late deceased, have naturally excited this interest to a 
great extent. But let us, divesting our minds from all undue 
sympathy, or prejudice, for or against this defendant, seek 
to do what is only right, that justice may follow. 

The learned counsel, who first addressed you in the defend- 
ant’s behalf, called your attention to some cases of manslaugh- 
ter, which he tried during the time he occupied the position 
I now fill. He omitted to call your attention to some other 
cases which he tried. I refer to the case tried here a few years 
ago, of the man who struck at another, but did not hit him ; 
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the assaulted, in stepping back to avoid the blow, tripped and 
fell, and from that fall, was fatally injured. The learned 
friend on the other side prosecuted and convicted the man who 
aimed the blow for manslaughter. There was the ease of 
O’Brien, the poor switch-tender, who, beyond question was per- 
fectly innocent of any intent to do harm, with a conscience as 
pure as virgin snow, yet for a momentary neglect of duty, the 
train was thrown from the track, a human life destroyed, ami 
O'Brien was tried and convicted of manslaughter. The law 
sets a high value upon human life. The Legislature will 
hardly change* law to suit the learned counsel’s notions of his 
client 's cause*. This has become « 1 11 it«* fashionable* of into, 
where the law pinches your client, to go to the Legislature and 
get everybody else* pinched, so that your client is relieved. 
Never until now has it been claimed that tee establish the* crime 
of manslaughter, was it necessary to show an intent to kill. 
Killing may happen without any intent to do harm. 1 f it hap- 
pens through indifference, carelessness nr neglect, or in the 
doing of an unlawful act. or in the* doing of a lawful act, ill 
an unlawful manner, it is manslaughter. 

Tiiis sad tragcely has its first scene in one of th<* beautiful 
streets of our city. It was a beautiful morning. The town 
was joyous, as the me*rry slcighbclls were jingling through the 
streets. Joseph II«*bring. a youth, in passing thnmgh (Velar 
street, peaceably and pre»pe*rlv. delivering from his wagon 
meat to his employer's customers, is nssaulteel with snow 
balls by the* defendant's brother. Joseph Lafon. Coun- 
sel for the defendant says Helming was t lie* aggressor. 1 
say Joseph Lafon was the* aggressor. He* commenced the affray 
by throwing snow at Helming as he* passed. He says he 
stood on the sidewalk, and threw snow upon his 
wagon as lie passe-d through tin* middle of the* street. 
Stickles says la* afterwareis thre w a snowball and struck 
Ilebriiig’s horse, then hot words passed between them, 
and IMiring stopped his horse*, jumped from his wagon, and 
came hack to him. Where was Joseph Lafon then — out i:i the 
street. Why did he* leave the sidewalk and go out in the street ? 
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Was it to dare Hebring to a quarrel? He stood there until 
Hebring came up. Stickles says Hebring asked, “Why did 
you throw snowballs at me?” The Allen boy says the same. 
Lafon replied, “None of your d — n business.” Mrs. McCor- 
mick and Miss Lottie Condit both say they then struck each 
other blow for blow. They clinched, Joseph Lafon says, he 
caught Hebring around the neck. If he had been so much 
smaller than Hebring, as is alleged, he could not well have 
taken hold around his neck. They struggle, stumble, and both 
fall, Hebring on top. Now, where was the defendant during 
this encounter, up to this time ? Standing at the parlor win- 
dow looking at the affair. He manifestly saw the whole of it. 
Joseph Lafon says in his testimony before the Coroner’s Jury, 
that his brother saw him throw the snow at Hebring. Miss 
Condit says she saw him looking out of the window, while the 
boys were struggling. Miss Searing, from an upper window 
on the other side of the street, saw him looking out. So that 
the defendant knew that his brother was the aggressor, and 
had provoked the quarrel — but when he saw his brother get- 
ting the worst of it, he then rushed out of the house to punish 
his adversary. Was Joseph Lafon so much weaker than 
Joseph Hebring? There was but little if any difference 
in size. Dr. Dennis said as he saw them struggling to- 
gether, he thought, it was a “little boy’s quarrel.” Was 
Joseph Hebring “a skillful fighter?” Counsel says he was 
trying by his blows to put out Lafon ’s eye. 

“A skillful fighter!” “Skillful fighter!” Think of that, 
gentlemen, and call to mind the evidence of his skill. There 
lay the boys, Lafon on his back, face up, Hebring over him 
on his knees, his left knee pressing upon Lafon ’s right hand, 
holding it down — his left hand holding tight Lafon ’s left hand, 
and with nothing in his way, Hebring with his right hand, 
by blow after blow, hard and heavy, aiming at Lafon 's eye. 
trying to put it out. What hindered him from hitting his 
eye? Did he hit his eye ? “ Trying to put his eye out, ” cried 
counsel, and yet with all this excellent opportunity, having 
Lafon at such an advantage, this “skillful fighter” does not 
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even hit his eye — does not blacken it— does not. make the nose 
bleed— does not raise a mark, or make a scratch upon any 
part of Lafon ’s face. Lafon in this situation, according to his 
story, hit in the face before he fell, and a great many times 
after he fell, and that by a “skillful fighter,’* and not a mark, 
scratch or bruise made upon his fair face. * ‘ Skillful ’ * fighting 
that, well up in the art of the ring. Doesn't the bare state- 
ment of the facts show the absurdity of counsel's allegation? 
O yes, “his cheek was red/’ Mrs. Horn blower, who came out, 
saw he had been, struck in the cheek, ht'cuusc she saw a redness, 
and she knew he had been struck, bt cause it was the same pecu- 
liar redness of cheek which she had noticed in the cheeks of 
her own boys, when they had been struck in the cheek. 

Isn’t that cheeky evidence, gentlemen? I do not wish to 
say anything unjust against this lady, but when she, a highly 
respectable person, comes before this jury ami tries to preju- 
dice ]t with her presence, 1 feel it my duty to characterize her 
evidence as it deserves — as if all the shoveling and snowball- 
ing, ami struggling would not cause a redness of check. And 
that was the sum of his injuries — a red cheek. Joseph says 
his cheek was swelled ; noliody else says so. lie says his arms 
and shoulders were lame, but lie never told his father, n physi- 
cian, or Dr. Dennis, w ho were about the office all that day, of 
any injuries of fare or arms, they never examined his injuries, 
or prescrib'd for them. All he did for his swelled face was 
to bathe it in cold water that night, as he went to bed, and the 
next morning it w*as all right. Had la* been like most respect- 
able boys, he would have bathed it in water at noon time and 
tea time also. Making out that Joseph Lafon was hurt, and 
that there was an urgent necessity for intervention, so as to 
prevent the younger Lafon from being killed, was the aim 
of the defendant’s counsel. After the affray, he resumed 
shoveling snow r , and was out in the street three-quarters of an 
hour, relating to different ones what had happened, and then 
got his cue from his own house, and went over to play croquet 
wdth Fred Fish, on his table: and the reason he did not play, 
was because Fred Fish didn’t want to play. Lame arms in- 
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deed ! Badly injured boy that ! No, Thomas Lafon, seeing all 
this affray from the beginning, and seeing that his brother 
was not injured, what was his object in attacking Hebring 
with the shovel. When he came out, did he ask his brother if 
he was hurt? Did he tell Hebring to get up, or did he attempt 
to pull him off, or kick him off? No, nothing of the sort. He 
knew his brother was not hurt — he did not stop to help him 
up after he had beaten Hebring, he left his brother as he 
found him, and ran back in the house. 

Now, I shall endeavor to show, first, that the defendant’s 
object was not to protect his brother. Second, it was to punish 
Hebring. And, third, in doing so, he used unlawful means 
Now if I succeed in maintaining either of these propositions, 
which I propose to discuss together, then the defendant is 
guilty of manslaughter. Both of the lads who were engaged 
in the quarrel at the time of his interference, were blameable, 
and Thomas Lafon knew it. 

Now, did Thomas come out to lift his brother up and see 
fair play? No, he came out, rushed into the street, picked up 
the shovel, and struck the fatal blow. I do not deny that it 
is the duty of a brother to defend either a brother or sister 
from hishonor, or from imminent peril : but this is no such 
case. Counsel says, why did he not hit him with the blade, 
the edge of the blade, if he meant to kill him ? Witnesses dif- 
fer as to the part of the shovel, but I think he was struck 
with the handle. Why, gentlemen, if he had struck with the 
edge of the blade, the shovel would then have been a deadly 
weapon, and in law there would have been much malice mani- 
fested in that act, that he should have been indicted for, and 
now be on trial for murder in the first degree. But they say 
he did not mean to hit him on the head. When the last blow 
was struck, the contest between the boys was certainly at an 
end, and Lafon had no right to hit him at all. Suppose he 
did not mean to hit his head. If he struck heedlessly, reck- 
lessly and wilfully, a fatal blow, is he not guilty ? The manner 
in which he struck is proof that he meant harm ; all the blows 
were struck about the head — they were heavy blows, given in 
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quick succession ; and when Ilebring looked at him, and eye 
met eye, he meant to hit him on the head. Hut whether In* 
did or not is of very little consequence under this indictment. 
That he struck him, and by the blow caused his death, is not 
denied — that he did this, without right or law, is my claim. 
The blows were all heavy, qualified by the witnesses, it is 
true, as rather heavy, pretty severe, hard blows, except Miss 
Searing; she thought Ilebring “was making believe, heard 
his groans, saw the blood from his ear, saw him attempt to 
rise, and fall again and again, and thought he was making 
believe/’ O! I am sorry; sympathy goes far. Miss Anna 
Poor, looking through a second story window of tin* adjoin- 
ing house (I)r. Dennis' room, she is a sister of Mrs. Dennis), 
saw the upraised shovel three times, but could not see what it 
struck, but she heard the blows, the first two sounded like 
something striking heavy, and the last, like striking the side- 
walk. This was in the morning, the streets noisy with the 
hum drum of busy life, and sin* heard this some distance, 
through a closed window. Joseph Da foil said the last blow 
sounded like striking hardwood. Talk about thin skulls. Men 
of common sense know that shovel, in the hands of a man 
accustomed to farm life, brought down upon a lad's head so 
hard that tin* blow could be heard in the rinsed second story 
of an adjoining house, and sound like hitting a sidewalk, would 
break the thickest skull. We do not need experts, to tell us 
about thin skulls; medical books are of little worth. The facts 
arc stronger than opinions or theories. The fracture — what 
a fracture! It runs down tin* temporal born*, the momentum 
carried it through the solid car bone, one of the firmest in the 
body, according to Dr. Lehlbach. ami this solid bone two and 
a. half inches thick, was cracked through. Now, this bone 
turned across the temporal, must act like a knot. The blow 
must have been very heavy, that would split this knotty bone. 

The sight of the affair was alarming, even to the colored 
boy, Talmadgc. who is probably accustomed to hard sights — 
he could not stop and sec more of this thing — lie drove on. 
The neonle in the streets are alarmed with his distressing cries 
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— the ladies who witnessed it are filled with consternation; 
but the defendant is unconcerned — his ears are deaf to the 
cries of distress — he has accomplished his purpose — he has 
punished his victim, and gone back into his house. He can 
stand at the window and look out upon that poor boy, bloody 
from his cruelty, but he has no hand to help him whom he 
has crushed. Call it accident! Why does not he come out? 
What is he? Is Thomas Lafon sacred, and Joseph Hebring 
the opposite ? Why does he not rush to the assistance of poor 
Hebring? 0! talk to me about accident! Why, gentlemen, 
if he had not intended to do just what he did do, when he 
saw that he had hit him on the head and done him great harm, 
he would have fallen upon the poor boy’s neck and asked his 
forgiveness. He would, with many tears, have lifted him 
up, he would have told him, my dear boy, I am sorry I have 
hurt you — I hope you are not much hurt — I will do all I can 
for you — let me help you. No place in his father’s house 
would have been too good for him. Would not that have been 
human nature, if this was an accident ? But instead he leaves 
him upon the cold sidewalk, to moan and cry, and strangers 
come to his aid. And even now, when they would carry him 
up the wide front steps to his father’s office, in the rear of the 
parlors, they are met at the door, as they ascend the steps, and 
told to take him back and down the narrow basement steps, 
into the narrow area way, to the basement door. 

Gentlemen, the intention of the defendant is to be gathered 
from his acts and words at the time and immediately after 
the occurrence. I dwell upon these things that we may un- 
derstand his intent. “True, he has been hurt by my son — 
he has just told me about it — but take him down to the base- 
ment. We have just cleaned this part of the house — the Sat- 
urday cleaning has been done — the house must not be soiled 
— he is only a market boy.” 

Mrs. Lafon says Thomas was helping him up the steps when 
she told them to take him down into the basement. She is 
mistaken. The evidence is that Stickles and a stranger helped 
him. Thomas did not go out. She might have thought so, 
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but he did no such thing. All the neighborhod had been 
alarmed, before the bo y was taken in. If he had no intention 
of doing grievous harm, why did he not drop the shovel and 
at once extend his aid. 1 ask Dr. Stearns if that would not 
have been the prompting of a Christian heart? 

Well, he was taken into the basement, and his head exam- 
ined. Now I am bound to talk plain. Dr. Lafon is my friend, 
as Stephen Ilebring is my learned opponent's friend. I do 
not desire to wound my friend’s feelings, but 1 must do my 
duty. O, there was such u coldness about this affair — such 
a heartlessness — such cruelty. 

What was the purpose of Thomas Lafon, I ask again, in 
giving these blows? When he had knocked Ilebring in the 
head, did he stop to ask his brother if he was hurt ? No. Dili 
he offer to help his brother? No. Hut he had injured 
Ilebring, and that was his intent. Counsel says. “Thomas 
wanted to equalize the power,” that “he had a right to equal- 
ize the powers.” Equalize the power indeed! Two lads of 
about the same size an* engaged in a street quarrel, and a 
young man, larger than either, weighing nearly as mtieli as 
both, comes along and attacks one of them from behind with 
a shovel, to equalize the power. That may be a good proposi- 
tion for natural philosophy, but there is no room in the law 
or in common sense for such an absurdity. A tul when the 
injured boy was taken into the basement, what feeling, sym- 
pathy or sorrow did he manifest? 

Did he tell his mother it was an aeeident ? Did In* tell her 
<r anybody that he did not mean to hit him on the head? 
lint lie did say to Dr. Dennis, as he mine into the basement. 
••Here is a boy badly hurt.” Did he say accidentally hurt? 
Would be not have said so if it had been true, right then and 
there, when the blood of tin* moaning boy was dripping warm 
and fresh from his ear, there in the preseriee of his mother 
and the doctor? Then what did he do? What did they, this 
household, do, to help this boy. injured by accident, as they 
now say? Did any of them believe, or even think, then, that 
there was any accident about it? 
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George Burgesser comes, sent by Mr. Bathgate, to learn the 
condition of his comrade ; he sees blood upon the sidewalk, he 
hears his groans and sees his drooping head through the base- 
ment window, but he is not allowed admittance. Returning, 
the second time, with more positive commands from his em- 
ployer, he again seeks admission, and they say he came “ bois- 
terously,’ 9 “boisterously !” “boisterously !” Why, he is nat- 
urally excited. lie feels, if no one else about that house does, 
for the fate of his young friend and fellow workman. He 
fears, from the terrible evidence lie has seen, the worst has 
befallen him.. “He came boisterously ! ’ ’ O, gentlemen, is 
this a time to stand on etiquette? Is this a time to ask for 
bows and scrapes, and flections and genuflections, and good 
morning salutes before he can be allowed to aid the suffering 
one? 

See here an example of the liveliest regard for good man- 
ners smothering heartless attention to suffering. Why care 
for Burgesser ’s manner — lie feels — he sees — he hears — excit- 
edly, perhaps, he asks, if he can take him away. Is he able 
to go? Yes, yes — take him — get him out of here as quick as 
possible. 

Thomas says, he is badly hurt. The doctor sees he is 
wounded, but how or where, he knows not, and seems not able 
to ascertain, but the blood flowing from his ear should have 
been evidence to him, a physician, that the blow upon the head 
with the shovel, which lie saw lifted high in the air but a few 
minutes before, that the injury was serious. He said he must 
be warmed at once, and yet they allow him to be carried out 
into the cold, and that to the very coldest and most uncomfort- 
able place for an injured person, in the whole city — the center 
market. What chance for attention there — how can he be 
warmed in that cheerless place, witli cold drafts from every 
direction ? But take him — take him out — take him away from 
here. I, Thomas Lafon, have wounded him, they now say by 
accident, but there is no room for him here, no comfortable 
bed or lounge, or warm stove, or heated brick, no, not here. 
He says he has a mother, why could he not stay there a little 
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while in the basement, it wouldn't soil it much, and send for 
his poor mother? No, no. he ean *t stay here, take him out, uud 
Thomas Lafon, assisted by George Burgessor, carried him out, 
tumbled him into the cart, with the cold dead meat, the poor 
boy has not yet delivered. 11 o is only a butcher boy! And 
Dr. Dennis lets him go, without the care of a physician. Why 
couldn't he go ami see him safely lodged in some warm place, 
which he says, he above all, needs. (>, gentlemen, if this were 
a son of mine, or a son of yours, would not charity dictate that 
he be left awhile? Why not eare for him tenderly, ami send 
for his mother or some one who loves him? Was this an net 
of Christian charity, and amiable loving kindness, of which we 
have heard so much in this trial? An accident! and treat 
humanity thus! An accident ! Did llehriug receive that eare 
as if injured by accident ? About the same as would have 
been bestowed upon a wounded dog. 

O! Christian charity! Amiahlcucss of temper! Don’t let 
us hear any more of it in this ease. Well, Thomas drives the 
meat wagon over to the market and George I largesse r sup- 
ports the wounded llehriug. What, did Thomas on the way 
say to George Burgesser? That he was sorry, lie did not mean 
to hit him so hard, or that he accidentally hit him upon the 
head? No, no, nothing of that sort. “I wasn't going to see 
my brother licked," 4 I didn’t want to see my brother getting 
beat of him/' — a German mode of expression — and that is all 
he said. Then we come to the market. Here Thomas has an- 
other opportunity of explaining himself. Does he sav or in- 
timate to Bathgate that he hurt him by a misblow, or uninten- 
tionally? Not at all. lie says to Bathgate. “1 hit him with 
a shovel, 1 did it. and T am responsible for it. You would 
hardly expert this of me.” And when Bathgate importunes 
with him to take him back to his house, and make him com- 
fortable there for the present, he refused, and insisted upon 
taking him home in the meat wagon. Many people in this 
town knew Joseph llehriug, and it is no wonder that Mr. 
Bathgate told Thomas to get a carriage and take him home 
and not allow him to be tumbled about in a meat cart. Then 
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it is intimated to him that he would be arrested, and he replied 
he might go to the Station House himself. Why didn’t he 
say, “This is an accident, I didn’t mean it, I have committed 
no crime?” I tell you, gentlemen, this idea of misadventure 
was not then thought of, not until counsel had been seen and 
their learning and ingenuity was put to the rack to devise 
a defense, based upon the “seemings” of some of the witnesses 
to the occurrence. 

Dr. Dougherty is called. He pronounces the boy seriously 
injured. Advises him to be taken where he can be warmed 
at once. Thomas Lafon brings a hack, and he and the doctor 
proceed to take poor Hebring home. Again does the defend- 
ant have another opportunity. Remember, gentlemen, we are 
seeking after intent on the part of this defendant— the quo 
animo of the deed. They say accident. We say intent. On 
the way he speaks to Dr. Dougherty. “I know you will think 
it is a beastly thing — or brutal thing to do — I saw him on my 
little brother and I went to get him off.” Significant words, 
How they throw light, as from a blazing sun, upon this sad 
tragedy. The doctor had given him to understand the injury 
was serious. He appeared to be sorry and apprehensive, but 
the way he conveyed the idea of sorrow to the doctor’s mind, 
as he says, was by his showing alarm. Ah ! he had just heard 
the word at the market — arrest. Now he begins to feel alarm, 
but is there in any expression to the doctor or in his manifes- 
tation of alarm any intimation that he did not mean the blow 
upon the head. His own conscience characterizes the act as 
“beastly” or “brutal.” It was brutal, cruel in the extreme. 
And now the scene in this terrible tragedy changes again. The 
defendant, bearing the victim of his brutality, is confronted 
with Hebring ’s mother. At the door of her house she sees the 
defendant and the doctor aiding her dear boy. He is laid 
upon the lounge, the doctor gives necessary directions; and 
there stays the defendant for half or three-quarters of an hour, 
and during all this time he has another apportunity to ex- 
plain. Does he? He talked with the mother. Did he tell 
her, “I injured your boy by accident — I am very sorry — I 
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will do all I can for him — let me know what you want and 
you shall have it?” No, no. No words of hope, cheer, or 
consolation or sympathy. He asked a question pregnant with 
meaning: 4 4 How many children have you got ?” as if he knew 
she would soon have one less this side of the eternal gate, 
“How many children have you got?” 

This community asks today of this afflicted woman, how 
many children have you now ? and where is vour bright, prom- 
ising Joseph? And I ask of this defendant — where is Joseph 
Hebring? 

Ah, counsel says, “IIe was protecting his brother, and God 
expects a brother to protect his brother, for he asked Gain, 
‘where is thy brother Abel?’ ” Be it so, gentlemen of the 
jury. Cain and A bid were early representatives of the human 
race. Brother, in this connection has a deeper, wider meaning 
than that of near blood tie. It is brother, in the sense that 
we are all children of one common Father. And in this sense 
God has asked every Cain, or manslayer, from that day to this, 
“Where is thy brother?” And God asks today of Thomas 
Lafon, “Where is thy brother, Joseph Hebring?” 

Call this brutal deed, accident! Accident! Then strike 
brutal and cruel out of the language, as obsolete words, and 
use accidental instead. So much for that branch of the de- 
fense by misadventure, or accident. 

Now, by his counsel, he asks this jury to justify him, on the 
ground that he had a right to defend his brother, and that lie 
was only doing that. If it was right for the defendant to de- 
fend his brother, as I concede it was, to do it, there? was a right 
way and a wrong way ; he took the wrong way. Just as in 
the case referred to of the falling house, there was a right 
way to prop it up, and a wrong way — the builder took the 
wrong way — a child was killed, and it w'as held manslaughter. 

His learned counsel account for his cold and unfeeling man- 
ner after the affray, on the ground that he is a doctor's son, 
and used to such things. They feel the smart, and apply such 
a plaster. I leave that explanation, hardly worthy of my 
learned friend, with you, gentlemen, for what it is worth. But 
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I would like to ask Dr. Stearns, or Dr. Poor, who have taken 
such deep interest in this trial, if they or either of them think 
it right for one of their parishioners to exercise his furious 
temper, which they call amiable, as the defendant is proved 
to have done in this case — strike repeated and heavy blows, 
about and upon the head, prostrate him upon the sidewalk, 
and leave him there seriously wounded, without a care. 
Didn't he have an evil heart, when he struck those blows? 
Talk about moral guilt! Was not moral guilt there? All the 
provocation that Thomas Lafon had, was, that his brother 
was fighting with Joseph Hebring, and as he knew how the 
fight commenced, and had seen its progress from the begin- 
ning, there should have been little in it to provoke him to this 
rash and cruel deed. He did not have the same provocation 
which his brother had. If his brother, while lying upon the 
sidewalk, had seized some instrument, and with it given 
Hebring a mortal wound, Joseph Lafon would have been guilty 
of manslaughter clearly so. Thomas certainly cannot escape 
the consequences which would have befallen his brother, had 
he killed Hebring. 

The learned counsel on the other side would have us believe, 
that the defendant had no malice in what he did. Why, gen- 
tlemen, it is not necessary that malice should be proved, to 
maintain the offense of manslaughter. This indictment is not 
founded upon malice. If malice appeared in the acts of the 
defendant, he might have been indicted for murder. It is 
not urged on the part of the state, that he committed this deed 
maliciously, for the purpose of maintaining this charge. But 
the character of the deed has been inquired into to ascertain 
the motive of the defendant. Malice divides murder from 
manslaughter. I here submit to you as I did in the opening 
of this cause, if it was not a merciful Grand Jury that found 
this indictment, take the facts as they stand proved before 
you, and tell me did not the Grand Jury give this defendant 
the benefit of all the doubts he can reasonably ask, in finding 
this indictment for manslaughter rather than murder; and 
though it may appear upon the evidence that he had malice 
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in his heart, he can now he convicted of manslaughter only. 
I ask you now, gentlemen of the jury, what was the object of 
the defendant when he struck these blows.' Was it to protect 
his brother, or punish Joseph Helming? Was there such an 
urgent necessity, even appearing to him, as he looktn] from the 
window, as to justify him in the seizing of t his weapon, aud 
using it in the brutal manner proved ? It has been somewhat 
difficult for me to understand what counsel for defense, with 
their great learning and ability, have aimed at. or relied upon 
for an acquittal. At one time they say it was an accident, a 
misadventure, then they jump that defense and say defendant 
was justified, because a brother has a right to protect a 
brother, and intimate, they have hardly dared to say it, that 
Joseph Lufon was in such imminent danger, that Thomas had 
a right to use the shovel and beat off his assailant with deadly 
blows. Human life has never been held so cheaply as this in 
New Jersey. Joseph Lafon was not hurt or scratched even, 
by this encounter — their attempt to prove* injuries utterly 
failed. This stout defendant, hardened ami strengthened in 
muscle by his farm life in Missouri, could easily have pulled 
off Ilcbring, and tossed him in the middle of the street. If 
protection alone had been his object, this lie would have done, 
and not tried to beat out his life. I submit, therefore, in all 
candor, that the propositions with which I started upon this 
argument, are wholly supported by the proof. That is, the 
defendant \s object and intention was — First — negatively — 
not to protect his brother. Second — affirmatively — it was to 
punish Ilcbring. And in the third place, that he used unlaw- 
ful means, and bis manner of interference was unlawful. He 
should therefore be held responsible for the consequences of 
his acts. 

They tell us his character has always Wen good — and min- 
isters and doctors, and lawyers, have been called to testify to 
his peaceableness and good temper. With all their opinions 
of his high character, the facts in this case arc not obscure. 
One not of a quick and ungovernable temper, of strong pas- 
sions, easily excited, would never have struck those horrible 
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blows. And, after all, they know very little about him of 
late. For several years he has been away from home, and the 
most of them have seen little or nothing of him. He may not 
have shown much violence of temper among his companions 
in earlier years, or in the presence of his pastor, who has great' 
kindness of heart — aye, kindness to a fault, as is manifested 
by his interest in this trial. He doubtless thinks the defend- 
ant free from guilt, and strange it is with such facts before 
him — his head seems buried for the time in his heart. 

This occasion called out temper in the defendant, the evi- 
dence is clear, and though he may never have allowed it to 
carry him so far before, that can be no defense upon this 
charge. 

Now as to the defense that he was justified. Homicide is 
justifiable only when it is impossible for the one attacked to 
retreat further, and the danger is imminent. Joseph Lafon, 
by falling to the ground, did not ‘ 4 retreat to the wall,” and 
could have made further resistance. In homicide by misad- 
venture, there must be no intention to commit bodily harm. 
There was a brutality in this attack upon Hebring that no 
law can excuse or justify. Then such a cruel, cold, heartless 
treatment of the poor boy, after the injuries were inflicted! 
What says that good Christian poet, Cowper : 

"I would not enter on my list of friends 

(Though graced with polished manners and fine sense, 

Yet wanting sensibility) the man 
Who needlessly sets foot upon a worm.” 

And again he uses these appropriate words : 

“The spring time of our years 
Is soon dishonored and defiled in most, 

By budding ills, that ask a prudent hand 
To check them. But, alas ! none sooner shoots, 

If unrestrain’d, into luxuriant growth, 

Than cruelty, most devilish of them all — 

Mercy to him that shows it, is the rule 
And righteous limitation of its act, 

By which Heav’n moves in pard’ning guilty man: 

And he that shows none, being ripe in years, 

And conscious of the outrage he commits, 

Shall seek it, and not find it, in his turn.” 
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But I must not weary your patience further. In conclusion, 

I wish to call your attention to one or two matters, made nec- 
essary by the appeal of the learned counsel for the defense. 

I confess to a fear of their power. They have brought their 
great learning, abilities, and matchless eloquence into requisi- 
tion to acquit this defendant from the charge* laid against 
him. 

1 have sought to lay tin* case before you with some care. 
As God is my judge, I have been impelled only by a solemn 
sense of duty. I would that this defendant could he relieved 
from the consequence of his crime; hut the security of the 
state, the protection of the people, forbids it. Courts are es- 
tablished to protect communities. Tin* fountains of justice 
must not be choked by sympathy. The defendant, they say, 
has been reared with religious care. It may be so. I am not 
here to send grief to the hearts of Ins parents, but to ask for 
simple justice. 

Deliberate a moment on this one thought. If Joseph He- 
bring was in Thomas La fern's position, and the latter where 
1 hope young Helming is — in Heaven — what would these par- 
ents and these sympathizing friends say then? lias not the 
law been violated? and though ever so well nurtured, should 
he not Ik* treated as tin* law treats all ? Courts of justiee ran 
not afford to respect persons. Von remember what Moses 
said to all Israel, on this side Jordan, in the wilderness: 
‘•Hear the causes between your brethren, and judge right- 
eously between every man and his brother and the stranger 
that is with him. Ye shall not respiet persons iit judgment, 
but you shall hear the small as well as the great. You shall 
not be afraid of the face of man, for the judgment is God's.” 
Thus, judge all aright. 

I appeal to you, on behalf of the people of this county. Be- 
cause a man has always appeared respectable, it does not fol- 
low that he should not be held guilty of crime, fully proved 
against him. 

Can the defendant say to you. that because he has been 
reared in the lap of luxury, and had every advantage of soci- 
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ot y, schools and church, that he should not abide the conse- 
quence of his misdeeds? You cannot recall the lad upon 
whose growing strength his parents depended for support in 
their declining years; and although we are not here for re- 
venge, you may do something, by your verdict, to protect 
others in our midst, from n like sorrow. You can set up a 
beacon light as a warning to tin* wayward. 

If the actors had been reversed, would your duty have been 
different? Oh, no! Let this poor mother, who has sat hen* 
alone in her dark weeds qf mourning, know that justice* will 
be done. Led this community know that you will do justice. 
I know you are moved with sympathy, but I know you are 
men actuated by high and honorable purposes, and will dare 
do your duty. 

This man should be tries] and judged as are* all others ar- 
raigneel before this bar. Let there* be no distinctions. It is 
our boast to say that in our courts of justice* all stand alike* — 
the rich and the* poor, the native and the foreign born. Let it 
be shown that it is true*, so that we* may continue to enjoy the* 
reputation we have* heretofore so we*ll merite»el. And he*re* let 
me say that this reputation lias be»e*n largely owing to the 
great power and unhe*nding integrity of my learned friend on 
the other side who so ardently opposes me i:i this ease, when 
lie stood for ten years in my place*. Where would we drift to 
if the courts are partial in their judgments. If this man has 
done wrong, let your verdict convict him. You are asked by 
counsel on the other siele if you would have his locks shorn, 
a prison garb throw upon his person and he forced into a 
felon’s cell. To consider the effect of your verdict against him 
in this regard. Gentlemen of the jury, were you sworn to do 
that? The facts and the law are our guides, not consequences. 
With consequences, T, as prosecutor, and you, as jurymen, have 
nothing to do. The judgment of the law upon a verdict of 
guilty will be for the very learned and conscientious judge, 
and his honorable associates upon the bench, to pronounce — 
that part of this case is not ours to perform, or even to con- 
sider, and it may be left to them safely, for they are just men. 
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But counsel asks, will you shut him up in an ignominious 
place where sin alone enters.’ 1 answer yes, yes. a thousand 
times yes, rather than that he, it' guilty. should Is* acquitted 
because he is Dr. La ton s son. Will you say that violence in 
our streets, such as this, shall go unwhipped of justice. What 
dire disasters may befall us. if such conduct is to he justified 
by jurors. 

I only ask for justice in this case as in all other eases, it 
is sought by the prosecution, nothing more is asked - nothing 


less will satisfy. Let all know that here the poor is as strong 
as the rich, and he who has no friends as strung as lie who 
has many. The law is the same for all classes and all nation- 
alities. The American — the Berman — the Irishman -the 
Italian — the Frenchman, and the inhabitants of the islands of 
the sea in this court, all stand upon one common level. So it 
has been — so may it ever he and shall he, so far as my feeble 
efforts can tend in that direction. I know with what power I 
have been opposed, hut facts are stronger than theories jus- 

tice is stronger than eloquence, and duty is stronger than 
sympathy. ‘- When I am called to pity the criminal." said 
that eminent Christian. Chief Justice Hale. I remember that 
there is a pitv due to the people." 1 would that this dcicud- 
ant had shown some defense by which you would have been 
justified in a verdict of acquittal: but he has not. Deliberate 
upon this case with calmness and candor : take the lads as they 
have been put in evidence before you. and the law as Ins honor 

shall declare it to be. and consider seriously, will sympathy 

or prejudice. And may Clod bless you. and keep you. and 
direct Von aright, and enable you so to discharge your solemn 
duty that the people will say faithful : your 
will sav faithful, and the Judge upon the Croat VMute Tht< 
will say. as you finally enter up yonder -faithful. 


the JCDOE’S CllARdK. 

Tt’dgf Depi e. The defendant is on trial upon an indict- 
* • manslautflitfr in eaunirur tin* ilt*ath 

ment charging him with manM<iuM>"< 
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of the public peace is a right which pertains to the citizen, 
springing from his obligations to the law, and his right, as a 
member of society, to maintain the public peace and prevent 
the commission of crime. In some cases the distinction is im- 
portant. If this case, under an indictment for manslaughter, 
the distinction is entirely unimportant. But whatever be tin* 
origin or foundation of this right, it is carefully guarded by 
qualifications and restrictions, and the stranger to the combat, 
who interferes, and steps beyond these qualifications and re- 
strictions becomes involved in a criminal responsibility for 
the consequences of his act, and if death ensues from his act 
of interference, the law, from its regard for human life, holds 
him to a strict accountability. 

The conditions to a justification of this character are these: 

1. That the motive for interfering was a laudable and proper 
motive, and not for the purpose of engaging in an affray ; and 

2. That in this prosecution of his purpose the force which he 
used was appropriate to the prevention of bodily harm, and 
was not carried beyond the bounds of what was reasonably 
necessary to that end. 

If the defense fails in either of these particulars, cither as 
to the motive for interference, or the extent to which such in- 
terference was carried, the defendant should be convicted. 

And first, as to the motive for interference. In this branch 
of the case, the relations existing between the defendant and 
the person with whom the deceased was engaged in a contest 
and the extent to which he was informed of the merits of the 
controversy, have an important bearing. In the language of 
an authority read in your hearing (1 E. P. p. 292) : “The 
nearer or more remote connection of the parties with each 
other seems more a matter of observation to the jury as to the 
probable force of the provocation, and the motive which in- 
duced the interference of a third person, than as furnishing 
any precise rule of law grounded on such a distinction.” It 
is said that strangers interfering in a mutual combat or in be- 
half of another, must use great caution, and that before their 
interference is actual they should make known the purpose of 
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their interposition. That principle does not apply in this 
ease. The natural instincts of the defendant would prompt 
him at once to fly to the aid of his brother, whom he saw 
worsted in the scuffle. The motive of the defendant in inter- 
fering was natural, and if it was not on his own account to join 
in the affray to punish the deceased, was justifiable. Hut that 
does not make perfect his defense. 1 1 is conduct . while inter- 
posing, must have been such as to justify the acts he did in 
the prosecution of his interference. Tin* assailant, as well as 
the assaulted, was under the protection of the law. 

It is in the second condition to the perfection of this defense 
that the burden in this case chiefly lies. Was the force used 
appropriate to effectuate the preservation of his brother by 
rescuing him from his assailant or shielding him from injury / 
And was it confined within the limits of what was necessary 
to secure that protection ? 

Directing your attention to the distinction between murder 
and manslaughter, will aid you in comprehending the exact 
bearing of this, the essential part of the defense, upon the in- 
dictment on which the accused is upon trial. If the intention 
be to take life or inflict grievous bodily injury, the offense is 
murder either in the first or second degree. If the intent does 
not extend to the intention to take life or to inflict great 
bodily injury, but was to commit a mere assault and battery 
upon the person of the deceased, ii death ensues, the offense 
is manslaughter. The defendant is on trial on a charge ol 
manslaughter. 

The distinction to be observed is between provocation and 
justification. Provocation will, in some eases, mitigate the 
crime from murder to manslaughter. Nothing slim*? of a jus- 
tification by maintaining that the act done was in itself a law- 
ful act, will absolve the accused from the charge of man- 
slaughter. In a book of acknowledged authority the rule is 
stated accurately as follows: -In general, where an involun- 
tary killing happens in consequence of an unlawful act, it will 
be either murder or manslaughter, according to the nature 
of the act which occasioned it; if it be in prosecution of a 
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felonious intent, or in its consequences naturally tended to 
bloodshed, it will be murder ; but if no more was intended than 
a mere civil trespass, it is manslaughter.”— (Wharton’s 
Homicide, p. 36.) 

The subject being considered by the author, with reference 
to which these remarks are made, is that of involuntary man- 
slaughter, where death unexpectedly results from the act of 
the accused — the precise question which is involved in this 
case. You will perceive from the extract I have read, that in 
order to a conviction it is not necessary that the state should 
satisfy you that the fatal blow was purposely delivered on a 
vital part where it was likely to be attended with dangerous 
consequences, with an intent to cause a grievous injury. It is 
sufficient that you should be satisfied that the purpose of the 
accused was to commit a trespass on the person of the de- 
ceased. If you are satisfied that his intent was to commit a 
trespass, then the merits of the defense must consist in satis- 
fying you that he was justified in committing the trespass — 
the assault and battery lie committed on the person of the 
deceased. 

Whether the attentions to the deceased, after the injury, 
were such as they should have been, is of no importance in 
this case, except so far as it relates to the conduct of the 
accused, as bearing on the question of his intent in commit- 
ting the assault. lie was not the master of the premises. The 
case stands on the question of justification. 

These faets appear not to be disputed : that, on the morning 
in question, Joseph Lafon, the brother of the accused, and the 
deceased, became engaged in a personal altercation; that 
Joseph was thrown upon the sidewalk, and was lying there, 
with the deceased on or over him; and that the accused hur- 
ried from his father’s house, to the place where the parties 
were, and without one word of expostulation, or any effort to 
disengage the parties, proceeded to deliver on the person of 
the deceased three blows, with a shovel he had picked up by 
the way, in quick succession, from the last of which death 
ensued. 
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Were these blows justified, as being necessary to the preser- 
vation of the public peace, or the protection of Joseph from 
the assault that was being made upon him? 

The testimony bearing on this subject is quite conflicting, 
and therefore 1 do not refer to it in detail. Briefly it relates 
to the following points : 1. The character of the assault, which 
was then being committed on Joseph by the deceased, as evi- 
denced by the degree of force he was at that time actually 
a PPly^ n fif» an d the nature and extent of the injury (whether 
slight or otherwise) sustained by Joseph, as exhibited by the 
appearance of his person after the occurrence, and his per- 
sonal suffering from any injuries he may have received at tin* 
hands of the deceased, and the comparative size of the two 
persons who were in the altercation. 2. The manner in which 
the blows given by the accused were inflicted — the force 
which was used — and the manner in which tin* shovel was held. 
On this point, as to the force, you have the descriptions of the 
eye witnesses, the testimony of Drs. Dougherty and Lehlbaeh, 
and the effects on the person of the deceased. 

The weight of the evidence is that the accused struck with 
the handle of the shovel and not with the blade. Was the oc- 
casion so urgent that the accused was justified in at once 
resorting to the force he used, and was the danger so immi- 
nent that the blows given were proportioned to the urgency 
of the attack? Was he exercising a lawful right, in a lawful 
manner, or did he participate with the intent to assault the 
deceased for the purpose' of inflicting punishment on the 
deceased ? 

The part of the person at which the blows were aimed and 
upon which they were intended to have been delivered, is not 
to be overlooked by the jury in passing upon the question as 
to whether the force used was excessive, and beyond what was 
reasonable and lawful under all the circumstances of the case. 

As I have already said, the fact that the death unexpectedly 
resulted from his act will not of itself relieve the accused from 
the consequences of his act. But when the question is whether 
the act is a lawful act, because of the exigencies of the occa- 
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sion, the nature of the weapon used and the part of the body 
at which it was aimed, become matters of importance. If a 
man uses a weapon likely to cause serious bodily injury upon 
the person of another; if by misadventure it alights on a vital 
part and death ensues, he is liable for all the consequences 
resulting from the act. If the accused used the weapon in- 
tentionally upon a vital part, or if he intentionally used a 
weapon likely to be attended with serious consequences, he 
must be held to be responsible for all the consequences of his 
act, though he apprehended no such consequences at the time 
of delivering the fatal blow- In that case the offense would be 
murder at least in the second degree. 

The element of misadventure in the consequences resulting 
from the act, is entitled to just this effect in this cause. If the 
weapon used, under all circumstances, when used upon the 
person of another was not likely to be attended with serious 
consequences, that circumstance is entitled to a careful con- 
sideration by the jury, under an indictment for manslaughter 
in causing death in tin* use of such weapon in measuring the 
amount of force to be justified in repelling the force of the 
deceased. In other words, the justification must be the extent 
of justifying the act intended to be done and the use of the 
weapon he intentionally used. The question is not solely one 
of intent. If a person uses a weapon, likely to occasion great 
bodily injury, lie must be responsible for the consequences 
resulting, although he did not intend that result. If a person, 
either in the interposition for the rescue of a third person, or 
in self-defense, uses merely his hands, and by misadventure, 
death ensues, the question of his justification is to be consid- 
ered in the light of the means of offense used and the part of 
the person on which those means of offense were intentionally 
applied. So, if he uses a weapon which, when used on any 
part, of the person, is likely to occasion serious injury, he is 
responsible, though undesignedly or by misadventure the 
blow was received on a vital part of the person, whereby death 
unexpectedly resulted. 1 repeat, that in the justification of 
the assault committed on the deceased the justification must 
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be co-extensive with the act intended to !»*• done and character 
of the weapon intentionally used. 

If you find that in these respects the defendant was justified 
that is, ill the aet he intended to do and the weapon lie list'd 
— excuse for the unexpected result will follow from that jus- 
tification, if the accused is free from all blame as to the man- 
ner in which he used the weapon. 

On these points, gentlemen, you ought to he entirely satis- 
fied. If a person doing an act entirely lawful employs means 
likely to be attended with dangerous consequences to others, 
he is held to the exercise of due care. It would never do to visit 
upon the sufferer the consequences of an unforeseen and unex- 
pected result, and hold him alone responsible for the unex- 
pected consequences resulting from the means adopted by his 
assailant. The party employing means which may occasion 
such dangerous consequences, must himself he free from all 
blame for such unforeseen and unexpected consequences. 

Was the fatal blow intended to he delivered on tin* head of 
the deceased, or did the deceased, l»v shifting his position, 
receive on his head a Mow aimed at liis hack? You have the 
testimony of several witnesses on this point. You have also 
the fact introduced that the blows were delivered in quick suc- 
cession. It is for you, gentlemen, to determine from the evi- 
dence whether the accused continued to repeat the blown on 
the back of the deceased, or whether he shifted the point of 
attack from the back to the head, and the deceased by simply 
inclining his head on one side received the blow on the temple. 

If you conclude from the evidence that the blow' was not 
aimed at the head, then it; will be a matter for consideration 
whether the instrument used was a dangerous instrument. 
To constitute a dangerous instrument, it is not necessary 
that it should be a knife, or a sword, or a gun. A club, a 
cart rung, or any instrument capable of inflicting severe per- 
sonal injuries, is a dangerous instrument. Whether the in- 
strument used in this ease waS a dangerous instrument, is a 
question for the jury, in the view of the injuries capable 
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of being caused by it, and the manner in which it was 
used. 

After you have determined these controverted questions of 
fact, then, gentlemen, turn your attention to the consideration 
whether the acts done by the accused were lawful acts ; whether 
they were justified in the preservation of the public peace, in 
the protection of the person of one who was assaulted by an- 
other from the violence of his assailant, either in their adapt- 
edness to that purpose, or in the extent to which the force 
applied was carried. On this subject, when the taking of life 
has resulted, you ought to be entirely satisfied that the grounds 
upon which you proceed are grounds upon which the peace 
and good order of the community may safely rest. It is said 
in judging of this question you are to have regard to the con- 
dition of things as they reasonably seemed to the accused at 
the time, rather than as they actually were. On this subject 
I adopt the remarks of a Judge in a neighboring state in con- 
struing a statute, which I think correctly defines the law on 
this subject : 

"It is argued, however, that if the prisoner did apprehend a design 
on the part of Brush to do him some great personal injury, and be- 
lieved he was in great danger, he had then a right to act upon that 
belief, and take the life of Brush, although there was no actual im- 
minent danger. In other words, if he believed in the danger, he had 
a right to act as though the danger was actually present, and the in- 
jury about to be inflicted upon him, and that the consequences of 
this mistaken belief must fall upon the deceased, and the prisoner 
must, in the eye of the law, stand entirely justified. Several par- 
ticulars are to be noticed in this section as applicable to the present 
case. The homicide, if justifiable, must have been committed in the 
lawful defense of the person of the prisoner at a time when there 
was reasonable ground to apprehend a design to do him some great 
personal injury. Who is to judge of the reasonable ground to ap- 
prehend a design to do injury? The grounds must be made to appear 
on the trial, and the jury must be satisfied that they were reasonable 
grounds upon whieh to found an apprehension of a design to commit 
the felony or to do some great personal injury. It is true the party 
assailed must at the time judge of the ground for his apprehension, 
but he judges and decides at his peril, so far as the question of entire 
justification is concerned. It wifi not do to hold that he who has 
taken the life of another is entirely justifiable when he acts upon un- 
reasonable grounds of apprehension, though he may have acted upon 
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an honest ap prehension of a design on the part of the person killed 
to commit a felony, or to do him souk* great lunlily injury. In such 
a case the crime might be only manslaughter, and that too of the 
lowest degree. But to justify the net of killing in su**h a ease, would 
be to establish a rule for the security of human life, resting upon the 
uncertain apprehension of men who may act upon unreasonable and 
improbable grounds." Wharton on Trim. l*aw, p. 10‘JT. 

You are to be satisfied from the evidence in this cause as to 
existence of the facts necessary to amount to a reasonable ap- 
prehension of danger sufficient to justify an interference, us 
well as the adaptedness of the force used to a lawful purpose; 
and whether it was confined within reasonable and proper 
limits. The means of exercising your judgment on these sub- 
jects are to be obtained from the evidence in this cast*. These 
are questions which may safely be left in the hands of an intel- 
ligent, impartial jury. 

I need scarcely remind you of the importance of this cause. 
The charge against the accused is that of having caused the 
death of a fellow being. The net from which death resulted 
is admitted. The law is tender of human life, and while it 
mercifully graduates the degrees of criminal responsibility 
according to the degrees of the guilt of the acensed, it never 
entirely absolves the party by whose hands death results, un- 
less the act, from which such fatal consequences ensued, was 
a lawful act. If the accused lias incurred no legal responsi- 
bility because of the lawfulness of the act which occasioned 
the death of another, he is entitled to your verdict. The law 
requires no sacrifice. 

Before arriving at a conclusion either way, you should can*- 
fully scrutinize the evidence in this cause. The defendant 
has taken the law in his own hands. Nothin* but neeessity 
will justify him in doing so. and you have » to ,M >hl ln,n 

to a strict accountability for the manner in which he adminis- 
tered it. Was the occasion so urgent, or the danger so immi- 
nent, that he was justified in immediately resorting to tin- 
force he used without first resorting to less violent means to 
accomplish his object T If it was not, or if he carried the fn-rc 
beyond what was reasonably necessary for the accomplish- 
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ment of a lawful purpose, ho should bo convicted upon this in- 
dictment. 

The verdict- of this jury will ho a precedent of no inconsid- 
erable magnitude in this community. 

THE VERDICT AND SENTENCE. 

The Jury retired, and after an absence of four hours, re- 
turned with the verdict — “Guilty , — but wo earnestly recom- 
mend the prisoner to the mercy of the Court.” 

The Court sentenced the prisoner to pay a fine of $500, 
and to be confined in the State Prison at hard labor for one 
year. 



THE TRIAL OF JAMES W. LENT FOR ASSAULT 
AND BATTERY, NEW YORK CITY, 1819 . 

THE NARRATIVE. 

One day a leading criminal lawyer of New York City went 
to the city prison to see a client. When the jailor was told 
his errand, he asked the lawyer for a tip before he let him 
into the cell, and when lit* was refused, was unite angry. He 
took his revenge by not coming to open the door when the 
lawyer was through, and so he had to remain there until he 
was able to make himself heart! hy persons outside, who came 
to his rescue and told the jailor to open the door. The jailor 
wj s indicted for assault and battery, convicted and lined, his 
plea that he had forgotten being held by the Court to Im- 
ho excuse. 


Til K TRIAL. 1 

In the ('oui '1 of General Sessions , \t ir York (’it ft, April , is lit. 

II on. Cadwalladek I>. Cou>i:n. Mayor . 

April %. 

At the last Noveml>er term tin- Grand Jury had returned 
an indictment against James \V. Lent for an assault and hat 
tery upon John A. Graham, one of tie* counselors ol this 
court. A jury having been impanelled, ihe trial ca me on 
today. 

P. C. Van W> /.\ 4 for the People. 

Hugh Mu.rwcU , for the Prisoner. 

1 Bibliography. *New York City Hull Recorder. See 1 Am. St. 
Tr. 60. 

2 See 1 Am. St. Tr. 4. 

» See 2 Am. Si. Tr. A1A, post, p. S.»4. 

1 See post , p. o47. 

•' See 1 Am. St. Tr. 62. 
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THE EVIDENCE 


The Witnesses for the People 
testified that the prisoner was 
one of the turnkeys of Bride- 
well; that about half past 4 in 
the afterhoon of October 8th 
last, having occasion to see and 
consult with one Jordan, a pris- 
oner confined in Bridewell, Dr. 
Graham went there, and found 
Lent apparently dozing; who, on 
being informed by him that he 
wanted to see that prisoner* took 
the key and accompanied Dr. 
Graham to the front door, lead- 
ing to the prisoner's room, and 
there halted, and without open- 
ing the door demanded of him 
$5. The doctor inquired of 
Lent his meaning, and demand- 
ed entrance, which was then 
granted, but with reluctance. He 
hesitated in opening the door to 
the prisoner’s room; and when 
this was done, Dr. Graham told 
him that he should he detained 
with the prisoner not to exceed 
six minutes. He finished his 
business, and Lent not appear- 
ing to unlock the door, in about 
fifteen minutes from the time 
Dr. Graham first entered, he be- 
gan to make a noise with a chain, 
and call aloud to those lie saw 
passing by, and beg their assist- 
ance, but no one came to his re- 
lief. At length he saw a per- 
son passing the prison, called 
aloud to him and requested him 


to go to the keeper and give in- 
formation. Dr. Graham having 
been detained about half an 
hour, Lent came and opened the 
door, when the former told him 
that he had treated him like a 
scoundrel, and threatened to 
complain to the grand jury. 
Whereupon Lent shook his fist 
in the face of Dr. Graham, 
abused him with very insulting 
language, and pursued him over 
to his office, with threats and 
curses. Afterwards Lent made 
another assault on Dr. Graham 
in the street. Tn the course of 
his testimony Dr. Graham fur- 
ther testified that he verily be- 
lieved that the conduct of Lent 
towards him originated from his 
refusing to give him $f>. It had 
been customary for counsel, who 
frequently went into Bridewell, 
to see prisoners, to give the turn- 
keys, from time to time, pres- 
ents for their trouble; and the 
doctor had but a short time be- 
fore this given Lent a small sum. 

For the Prisoner it was at- 
torn pted to prove that the deten- 
tion of Dr. Graham resulted 
from forgetfulness and was not 
premeditated. Rev. John Stan- 
ford testified that he was once 
detained in the Bridewell by mis- 
take while visiting a prisoner 
there. 


The Counsel made short speeches to the Jury. 

Cadwallader, Mayor, charged the jury, that, as respected 
the public administration of justice, this case was important. 
Formerly a prisoner was not allowed the benefit of counsel; 
but now, according to the principles of our constitution, a dif- 
ferent rule prevailed. The party accused is entitled to the 
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assistance of counsel, who, in case of inability of the party* 
shall be assigned by the Court. Hut this privilege would bo 
nugatory — it would be a mere mockery, if counsel should be 
denied access, when employed by the prisoner or assigned by 
the Court. 

In this case, Dr. Graham had a right to visit this prison; 
and the turnkey, in obstructing his entrance, and detaining 
him, in the manner stated in his testimony, committed an 
outrage upon public justice. The demand also of the $5. if 
made, was scandalous in the extreme, and is not extenuated by 
any usage or custom whatsoever; and if the refusal of Dr. 
Graham to pay that sum to the defendant, influenced his sub- 
sequent conduct, his offense is greatly aggravated. 

It had been contended, that the detention of Dr. Graham 
-was not intentional, but arose from the forgetfulness of Dent. 
Admitting this to be the ease, it does not excuse, much less 
justify, the defendant. lie* was informed by Dr. Graham of 
the length of time he should be detained in the prison ; and 
it was therefore the duty of Lent to have attended at or near 
the time, and to have unlocked the door. This was a part of 
his duty; and if the excuse which has been urged in his favor, 
is to prevail, he may, through forget fill ness, imprison a citi- 
zen a whole night. 

The Jury returned a verdict of Guilty and the prisoner was 
sentenced to a fine of $125 and costs.® 


6 Van Wyck Pierre Coiitlani*. Grad nailed < oininhia, 17!#5. Kc- 
corder New York City, IHCMi, lS0S-!>, 1M1-1J. IJistriH : Ain.ri.jy 
New York City, 1818-18211. City Alderman. Aj.nl 

aged 48. 



THE ACTION OP JOHN TREVETT AGAINST 
JOHN WHEEDEN FOR REFUSING PAPER 
MONEY, RHODE ISLAND, 1786. 

THE NARRATIVE. 

The period immediately succeeding the American revolu- 
tion was the most gloomy in our history. The country was ex- 
hausted by a protracted contest of seven years, and, on the 
restoration of peace, there were found to be causes of discon- 
tent in many of the states, which threatened to embroil the 
citizens in sanguinary domestic dissensions. The army, un- 
paid and discontented, had returned to their homes, amongst 
a population as impoverished as themselves, and the whole 
people were subjected to burdensome taxes to meet a mass 
of debt, which had been accumulated in the course of the 
war. 1 Money became very scarce and in Rhode Island a politi- 
cal party arose which obtained a large majority in the State 
Assembly whose idea was that paper money might be forced, 
by legislative authority, to take the place of gold, and laws 
were passed to carry out this policy to the utmost extent by 
the strong arm of the law. A bank was established to issue 
100,000 pounds of paper money, to be loaned to the farmers 
on their land at four per cent, and to be a lawful tender for all 
debts. Rut when the money was issued the merchants would 
not take it for the goods they sold or the debts due them: 
whereupon the Assembly passed an act which provided that 
any person who refused to take the money at par should be 
fined 100 pounds and be forever incapable of holding a public 
office. This did not do any good : people still continued to 
refuse the paper, and so another law was passed that all of- 
fenders against the bank act should be tried within three 


1 2 Chand. Crim. Tr. 269. 
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days after the complaint was made ; no jury was to be allowed 
and no appeal from the decision of the trial court and the 
offender to be forthwith sent to jail. 

A Newport butcher named John Whtvden had among his 
customers a strong paper money man named John Trevett. 
The latter, who was a cabinetmaker, presented himself at the 
market one day and purchased a few pounds of beef and ten- 
dered in payment some of the new money. Wheeden refused 
to take the paper at its par value and Trevett. in a rage, lodged 
a complaint against him. The hearing began almost immedi- 
ately and, as it was a test ease, the excitement in the commun- 
ity was immense. 

“And as the judges were removable at tin* will of tin* As- 
sembly, there seemed much reason to believe that the law 
would be vigorously executed. When tin* day of trial came, 
the benches in the court -room were packed, every ineh of 
standing room was taken, while a great crowd unable to get 
in stood under the windows, or jostled each other about the 
doors. Each side was represented by able counsel, for tin* 
contest was in truth not between Trevett ami Wheeden, but 
between the farmers and the merchants. between those who. 


having mortgaged their lands tor the paper issue, now 
struggled hard to keep it at par, and those wlm, re- 
calling the disastrous times of 177!». struggled hard 
to prevent a shilling of the paper from ever getting 
out of the hands of its holders. The first day was taken up in 
listening to counsel on each side. The excitement nf the audi- 
ence was intense. Tin* debate was warm and eonduetrd with 
great animosity. On the second day. the Court rendered its 
decision. Judge Howell was appointed to deliver it. When 
he began to speak, a death-like stillness was in the* room, but 
when he was done the shout of exultation that went up from 
the benches announced to the crowd without that W In « d< » nu 
won, and that the odious act had been pronounced unconnii- 


tutional by the Court.”* 


2 1 McMaster Hist. U. S. 338. 



550 


IV. AMERICAN STATE TRIALS 


THE TRIAL. 3 

In the Superior Court of Judicature, Newport , September, 
1786. 


Hon. Paul Mumford , 4 Chief Justice. 


Hon. Joseph Hazard , 5 
Hon. Thomas Tillinghast , 0 
Hon. David Howell , 7 


> Associate Justices. 


j 


September 16. 


The plaintiff, John Trevett, having complained that he had 
purchased from John Wheeden some meat in the public mar- 
ket and that the latter had refused to take in payment of the 
meat paper money of the state tendered him, the defendant 


* Bibliography. *“The Case of Trevett against Wheeden, on in- 
formation and complaint, for Refusing paper bills in payment for 
butcher's meat, in market, at par with specie. Tried before the hon- 
orable superior court, in the county of Newport, September term, 
1786. Also, the case of the judges of suid court, before the honorable 
general assembly, at Providence, October session, 1786, on citation, 
for dismissing said complaint. Wherein the rights of the people to 
trial by jury, etc., are stated and maintained, and the legislative, ju- 
diciary and executive powers of government examined and defined. 
By James M. Varnum, Esq., major general of the state of Rhode 
Island, etc., counsellor at law, and member of congress for said state. 
Providence: Printed by John Carter, 1786.” See also *“Memoirs of 
the Rhode Island Bar,” bv Wilkins Updike. ^“Chandler Am. Cr. 
Tr. 1 Am. St. Tr. 116. 

4 See post, p. f>99. 

5 See post, p. 7)99. 

11 Tillinghast, Thomas. (1742-1821.) Born East Greenwich, L. I. 
State Representative, 1772-7.1, 1778-80. Soldier in the Revolution. 
Judge Common Pleas, 1779. Judge Supreme Court Rhode Island, 
1780-1797. Member Congress, 1797-99, 1 801-0 J. 

7 Howell, David. (1747-1824.) Born New Jersey. Graduated 
College of New Jersey. Professor of Mathematics and Natural Phi- 
losophy Brown University, 1769. Professor of Law thirty-four 
years; a member of the Board of Fellows of the Corporation for 
fifty-two years, and for many years Secretary of the Corporation. 
Practiced law in Rhode Island. Member of Congress under the Con- 
federation from Rhode Island. Appointed U. S. Judge District of 
Rhode Island, 1812. 
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not denying the facts, pleaded “that it appears by the act 
of the General Assembly, wherein said information was 
founded, that the act had expired, and hath no force. Also, 
for that by said act the matters of complaint are made triable 
before special courts, uncontrollable by the Supreme Judi- 
ciary Court of the state. Also, for that the said court is not, 
by said act, authorized and empowered to impanel a jury, to 
try the facts charged in the information and so the same is 
unconstitutional and void.” The complaint was filed before 
the Chief Justice, at his chambers, who referred it to the 
full court, which assembled today. 

James if. VarnuM" and Henry M archant , T for the Defend* 
ant. 

THE EVIDENCE 

John Trevett swore to the facts such his debt was to Ik* forever 
as stated in his complaint. The barred. 2. The Htntute which 
following are the statutes of provided Hint any person who 
Rhode Island on which the emu- should refuse to take these bills 
plaint is founded: 1. The stat- of credit in exchange for any ar- 
nte establishing the Bank and tieles which lie might have for 
providing that its hills were to be sale, according to the amount, 
issued in a convenient form, not expressed on the face of sueli 
more than three pounds in value lulls, or make any difference in 
nor less than six pence: that the the prices between silver and 
money was to be a lawful ten- paper money in any sale or ex- 
der for all debts and in case any change, or direct the same to be 
person refused to receive it as done; or in any manner what- 

6 Varxum, James Mitchell. (1749-1780. > Born Dracut, Mass. 
Graduated Rhode Island College, now Brown l niversity, 17(10. Stud- 
ied law with Oliver Arnold, of Providence, and admitted to bar, 
1771, and settled in East Greenwich. Entered tin* army at twenty- 
seven. Elected to Rhode Island Assembly. Brigadier General, 1/7*. 
Major General Stale Militia, 1770. Elected to ( ongress, 17B0. He- 
sumed practice of law after the war. Merxilier oi ( ongress, 17Hli. 
In 1787 was appointed judge of the superior court of the North- 
western Territory, and died at Marietta, Ohio. 

7 Mahchant, Henhv. (1741-1700.) Born Martha’s Vineyard, 
Mass., and studied law* with Judge Trowbridge, in ( arnbridge, and 
established himself in Newport, Rhode Island. Attorney General of 
the colony, 1770. Was a delegate to the Continental Cmigres* three 
years, when he declined serving longer. On the organization ot the 
government under the constitution, was appointed bv Washington 
judge of the district court for Rhode Island. 



552 


IV. AMERICAN STATE TRIALS 


ever tend or attempt to depre- 
ciate or discourage the passing 
of such bills, of the price of the 
face thereof, or do any act to 
invalidate or weaken the act 
emitting such bills for the first 
offense should forfeit and pay 
the sum of one hundred pounds, 
and be rendered incapable of 
being elected to any office of 
honor, trust, or profit within the 
state. 3. The statute which en- 
acted that if any person refused 
to receive such hills as coin, ac- 
cording to previous laws, the 
complainant should apply to 
either of the judges of the su- 
perior court of judicature or in- 
ferior court of common pleas, 


and citation should be issued to 
the refusing party, to appear 
before a special court within 
three days, and there stand his 
trial, without a jury, according 
to the laws of the land, before 
such court. And the judgment 
of the court, upon the convic- 
tion of the accused, was to be 
forthwith executed, and the of- 
fender immediately to pay the 
penalty, or stand committed to 
jail until sentence should be per- 
formed; which judgment was to 
he final and conclusive, and with- 
out appeal. No delay, protec- 
tion, privilege or injunction 
should, in any case, be prayed 
for, allowed or granted. 


MR. VARNTM’s SPEECH FOR THE DEFENSE. 

Mr. Varnum. May it please tin* Honorable Court, I do not 
appear upon the present occasion, so much in the line of my 
profession, as in the character of a citizen deeply interested 
in the constitutional laws of a free, sovereign, independent 
state. And indeed whenever the rights of all the citizens ap- 
pear to bo essentially connected with a controverted question, 
conscious of the rights of man we exercise our legal talents 
only as means, conducive to the great end of political society, 
general happiness. In this arduous though pleasing pursuit, 
should my efforts appear too feeble to support the attempt, 
I shall derive a consolation in reflecting, that the learned and 
honorable gentleman at my right is with me in the defense. 

Well may a profound silence mark the attention of this 
numerous and respectable assembly ! Well may anxiety be 
displayed in every countenance! Well may the dignity of 
the bench condescend to our solicitude for a most candid and 
serious attention, seeing that, from the first settlement of this 
country until the present moment, a question of such magni- 
tude as that upon which the judgment of the Court is now 
prayed, has not been judicially agitated. 
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Happy am I, may it please Your Honors, in making my 
warmest acknowledgments to the Court, for permitting the 
information ami plea to be considered by them, in their 
supreme judiciary capacity. Hy this indulgent concession, we 
feel ourselves at liberty to animadvert freely upon the ille- 
gality of the new-fangled jurisdictions, erected by the General 
Assembly, in the act more immediately in contemplation. The 
embarrassments naturally accompanying a plea to the juris- 
diction, by removing the cause from the special court into this 
court, arc totally removed; and, with them, the painful neces- 
sity of considering Your Honors as individually composing 
so dangerous a tribunal. The idea of that necessity is truly 
alarming and we cannot do justice to our feelings without ex- 
pressing a fervent wish that it may hereafter be ever ban- 
ished from the human breast. 

In discussing tin* several points stated in tin* plea we must 
necessarily call in question the validity of the legislative act 
upon which the information is grounded. We shall attempt 
most clearly to evince, that it is contrary to the fundamental 
laws of the state, and, therefore, as the civ. linns express it. 
a mere nullity, and void, tib initio. \\ e shall treat, with decent 
firmness, upon the nature, limits and extent, of tin* legislative 
powers; and deduce, from a variety of observations ami au- 
thorities, that the Legislature may err. do err: and that this 
act:, if we confine ourselves to the subjecl matter ot it, ran 
only be considered as an net of usurpation: but having been 
enacted by legislators, of whose integrity and virtue we have 
the dearest conviction, and of whose good intentions we have 
not a doubt, it will be viewed as an hasty resolution, incon- 


siderately adopted, and subject to h gal r-prehension. 

The parties named in the process are of ?m further conse- 
quence, than as the one rep’vsmits tie* almost forlorn hopes 
of a hitherto disappointed cirri.*; the other as a v ietim ; the 
first destined to the fury of their intemperate zeal and politi- 
cal frenzv Whv should the abettors of this salutary net, as 
many are pleased to call it. retire behind the curtain 
in the day of trial, unless something within them do- 
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dares that all is not right ? Or, dare they not appear in the 
character of informers! Why should their artillery be lev- 
elled against an unfortunate man, who, not three weeks since, 
was an object of charity in the streets of Newport ; and now, 
‘ * poor pensioner upon the bounties of an hour,” is called upon 
to answer, criminally, for refusing beef at fourpence the 
pound, when it cost him sixpence upon the hoof, although 
purchased of some of the most influential promoters of the 
present measures? Were they dubious of the event, or did 
they feel a reluctance in attacking gentlemen of business, 
character and fortune, who daily and openly trample upon 
this favorite idol? Were they not acquainted with a Gibbs, 
and are they not intimately connected with a Cooke? 

Incomparable was the sentiment of a fine writer, “that in 
a demoeratical government, the customs and manners control 
the laws.” And whenever an attempt is made to force upon 
the people a system repugnant to their principles, and at 
which every sentiment of integrity must reluct, the authors 
themselves, however sanguine in their hopes, will ever betray 
an instability in the execution, that generally forebodes dis- 
appointment and chagrin. To your Honors, however, it is 
submitted to determine how far the observation will apply 
to the cause on trial. The peace, the honor, the safety of the 
state, depend upon, and the fate of unborn millions may be 
affected by it. 

The first point to which we solicit the attention of the hon- 
orable Court is, that the act of the Legislature, upon which 
the information is founded, hath expired. In the preamble 
to this act it is stated, “that the usual and stated methods and 
times of holding courts within this state are impracticable, in- 
expedient, and inapplicable to the true intent and meaning 
of the said act (the act inflicting the hundred pounds penalty) 
and altogether insufficient to carry into effect the good pur- 
poses of this Legislature, touching the same.” Then follows: 
“Be it enacted, that the mode of procedure, and the method 
of law process, against any person or persons who shall be 
guilty of a breach of the aforesaid act, etc., shall be as fol- 
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loweth. Hence, it is evident, that the principal aim in this 
act is so to modify and vary the process, as to enforce the 
sanctions of the former ; lessening, however, the fine, to ren- 
der prosecutions more familiar and practicable. Examine the 
act with the most critical exactness ; there is not a clause* in 
it which creates a crime, or defines or qualifies an action, so 
as to infer the idea of criminality. Observe therefore a sub- 
sequent clause, which enacts, “that the h*gal mode of curry - 
ing the afore-recited aet into execution shall be in force fully 
and completely, for every purpose therein mentioned and con- 
tained, until all offenses, which have been committed and com- 
plained of, and which may Is* committed and complained 
of, until the expiration of ten days after the rising 
of this assembly, may lie fully heard, tried and determined; 
anything in this act to the contrary in any wise not withstand- 
ing*’’ What then hath become of the legal mode, pointed out 
in the act, since the expiration of the ten days therein men- 
tioned? What other legal mode than that in question is taken 
notice of? That is the only antecedent to tin* limiting clause; 
at least, it is the last antecedent; and so grammatically, as 
well as legally, is intended to continue in force the said space 
of ten days. 44 Tin* legal mode” “shall be in force’* “until 
the expiration of ten days”; consequently, at the expiration 
of ten days there was an end of it. 

For penal statutes are to he construed strictly; not only 
with regard to the crime and the penalty, but also with respect 
to the process; more especially, when tin* manner of trial is 
repugnant to the common law. I am sensible that statutes, 
made pro publico hono (not mnlo, as in the present instance), 
claim a liberal construction. Of that kind may be deemed, in 
legal contemplation, the emitting act. whereby ;t may be sup- 
posed that the means of commerce and other business are en- 
larged; but this act and the former penal act becoming one, 
are altogether penal. They are not di reeled to the public 
good, nor are they so formed as to be entitled to liberal con* 
struction. 

Should it be objected, that this construction would mani- 
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festly oppose and frustrate the general intent of the Legisla- 
ture; I answer the courts of law will endeavor to establish 
the actual meaning of the Legislature, if not opposed by a 
plain, legal construction ; but as they arc sworn to judge ac- 
cording to law, they cannot depart from this rule of decision. 

But, may it please your Honors, we do not place our prin- 
cipal reliance upon this objection, although in legal propriety 
we might safely meet the consequences. The whole frame of 
the act is so replete with blunders, contradictions and absurdi- 
ties, that not a trace of law-learning can be discovered in it. 
And to the honor of those of the professional gentlemen, who 
prefer the good of their country to the paltry gains of busi- 
ness, they had not anything to do with it; nor any one 
else who understood, or, if lie understood, duly considered 
what he* was about. 

We now proceed to the second point stated in the plea, “that 
bv the act of the Legislature, special trials are instituted, in- 
controllable by the Supreme Judiciary Court of the state.” 
There are, in all free governments, three distinct sources of 
power, the legislative, the judiciary and executive. The judi- 
ciary power is more or less perfect, as the formation of the 
courts of law tends to produce certainty and uniformity in 
legal determinations. And. indeed, without certainty and 
uniformity in the judicial tribunals, the best possible system 
of laws will prove entirely inadequate to the security of the 
people. For law itself is but a rule of action ; and conse- 
quently its very existence is destroyed, when contradictory 
decisions are admitted upon the same point. From hence 
may clearly be inferred the necessity of a supreme judiciary 
court, to whose judgments, as the only conclusive evidence ir. 
law questions, all subordinate jurisdictions must conform. 
Such is the court before which I now lirfve the honor of ap- 
pearing. Into the nature and extent of whose jurisdiction, 
permit me, with humble deference, to inquire. 

In the charter granted by King Charles the Second, it 
is granted, to the Governor and company, when con- 
vened, in their legislative capacity, “to appoint, order and 
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direct, erect aiul settle, such places and courts of jurisdiction, 
for the hearing 1 and determining of all actions, mat tern and 
things, within the said colony and plantation, and which shall 
be in dispute, and depending there, as they shall think tit ; and 
also to distinguish and set forth the several names and titles, 
duties, powers and limits, of each court, clerk and oflicer, 
superior and inferior. In consequence whereof, the general 
assembly, in the year 17l2P. established this eourt in its present 
form, “a superior eourt of judicature, court of assi/e, and 
general gaol-deliverv, over the whole colony for the regular 
hearing and trying all pleas, real, personal and mixed, and 
all pleas of the crown.* * That they shall have “ihe same 
power and authority, in all matters and things in this eolony, 
as the Court of Common Pleas, King's Pencil, or Exchequer, 
have, or ought to have, in that part of < treat I »ril a in hereto- 
fore called England, and be empowered to give judgment in 
all matters and tilings before them cognizable, and to award 
execution thereon.” 

This establishment has never been varied, nor the jurisdic- 
tion of the eourt diminished. The powers annexed In it were 
derived from the charter, from our original constitution: and. 
by an uninterrupted exercise, have become matters of common 
right. In point of antiquity. we find them existing, in full 
vigor, in the earliest periods of which w** have any regular 
traces of the English constitution. It is unnecessary, how- 
ever, to look any further back than to tie* Norman reigns, 
when justice was exercised iu one eourt calk'd the * *.le/o 
Rctjis"; “out of t)i is eourt lln* courts *>f common pirns and 
exchequer seem to have been derived, some time be tore the 
making of the statute of Magna f harta: the former of which 
courts properly determines pleas inen-ly civil, and the latter 
those relating to the revenue of tin- crown. And after the 
erection of these courts, the supreme court seems, by degrees, 
to have obtained the name of the Tourt of King s Pencil, and 
hath always retained a supreme jurisdiction in all criminal 
matters.” 

The extent of these powers is well defined by the author 
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last referred to, as well as by most of the writers upon the 
subject. “There is no doubt but that this court, being the 
highest court of common law, hath not only power to reverse 
erroneous judgments, given by inferior courts, but also to pun- 
ish all inferior magistrates, and all officers of justice, for all 
wilful and corrupt abuses of their authority.” 

It commands, prohibits and restrains, all inferior jurisdic- 
tions, whenever they attempt to exceed their authority, or 
refuse to exercise it for the public good, or upon the applica- 
tion of individuals. There are many instances, I must con- 
fess, in which no appeal is allowed from other courts to this 
court ; and in such cases it will not interpose its supreme con- 
trol, unless the other courts exceed their authority, or other- 
wise, as before mentioned. 

Let us illustrate the subject by reflecting, for a moment, 
upon the establishment of our Courts of General Sessions of 
the Peace. They are five in number, corresponding to the five 
counties of the state. They have cognizance of all crimes not 
capital, arising within their respective districts, and their 
jurisdictions are perfectly equal. Suppose them exercising 
their legal judgments upon the same law; and that this law 
is of a complicated nature, admitting of different construc- 
tions, both in the definition of the crime, and the mode of pun- 
ishment: May we not, must we not, conclude, that the same 
law would have different operations in the different counties ? 
Hence arises the necessity of a supreme control, of a common 
standard, to which the opinions of these five judicatories shall 
be conformable. The citizens are entitled not only to liberty, 
arising from the security which the laws afford, but they are 
equally entitled, and entitled to equal liberty. They must, 
therefore, they will apply to one tribunal, as to a focal point, 
where the knowledge of the law is concentrated, and from 
whence its voice will be heard with irresistible conviction, con- 
firming the principles of universal equality. 

Had the cognizance of informations been confined to the 
Courts of Sessions only, the evil might have been remedied, 
without appeal, by writs of certiorari, prohibition, man- 



559 


TREVETT AGAISXT W'HEEDEX 

damus and procedendo ; but by au unheardof arrangement 
in the special jurisdictions, the judges of this court an* pre- 
cisely upon a level with those of the Sessions. Their jurisdic- 
tion is concurrent, cumulative and equal. Consequently there 
would not be a propriety in applying to this Court, in their 
supreme judicial capacity, to correct the errors and restrain 
the excesses that might arise? from oppressive determinations. 
For in the second, they might counteract their lirst delibera- 
tions, or refuse to grant redress: but by their first decisions, 
as a special court, a legal prejudice would naturally be formed 
in the minds of the judges individually, which might totally 
obstruct the avenues to justice. The pride of opinion is more 
or less prevalent in all men, however exalted their stations; 
and however eorformably the intention may Ik* to the prin- 
ciples of rectitude, the judgment will he biased by pre-exist- 
ing opinions. 

Making every possible concession for the sake of tin* argu- 
ment, the Supreme Judiciary Court could only correct the 
errors of its ow n judges, determining in the speeiul court ; and 
therefore the extravagances that might accompany the pro- 
ceedings of the other five courts, could not, in any possible 
case, be represented. 

May it please Your Honors, as all the glory of the solar 
system is reflected from yonder refulgent luminary, so the 
irradiations of the inferior jurisdictions are derived from the 
resplendent control of this prim urn mobile in the civil adminis- 
tration. Under its genial influence, therefore, wr In'g liberty 
to consider the last point submitted to the judgment of the 
Court, “that by the act of the Legislature the Court is not 
authorized or empowered to empanel a jury for trying the 
facts complained of in the information. ’ 

The proposition cannot be controverted : The expressions 
in the act, “that the majority of the judges present shall pro- 
ceed to hear, etc., without any jury/’ do not require a com- 
ment. Should it be objected that this clause of the act only 
empowers the judges to try the fact, when the parties ’'ill 
agree to waive the trial by jury, it will be sufficient to answer, 
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that the General Assembly intended directly the contrary. 
It is well known by all present, that on one day this clause 
was rejected, but on the day following (in consequence of a 
nocturnal imprrium in impcrio, or convention of part of the 
members) a motion was made for receding, and they did re- 
cede accordingly. The general tenor of the act was so 
repugnant to the honest feelings of the people, when excited 
by sober reflection, that the junto out of doors, and possibly 
some leading men within, were apprehensive that convictions 
would not take place in the usual mode of trial. They aimed 
therefore at a summary process, flattering themselves that the 
judges, being elected by the legislators, would blindly submit 
to their sovereign will and pleasure. But, happy for the 
state, our courts in general are not intimidated by the dread, 
nor influenced by the debauch of power! 

This part of the subject, and which is by far the most impor- 
tant, will require a more ample discussion than the preceding. 
I must, therefore, beg the attention of the honorable Court 
to the following considerations ; that the trial by jury is a fun- 
damental right, a part of our legal constitution ; that the 
Legislature cannot deprive the citizens of this right; and that 
your Honors can, and we trust will, so determine. 

By the Great Charter of Liberties, which was obtained 
sword in hand from King John ; and afterwards, with some 
alterations, confirmed in Parliament by King Henry the 
Third, his son, which charter contained very few new grants; 
but, as Sir Edward Coke observes, was for the most j>art 
declaratory of the principal grounds of the fundamental laws 
of England. Afterwards, by the statute called Confirmatio 
Carl arum , whereby the Great Charter is directed to be allowed 
as the common law, all judgments contrary to it are declared 
void ; copies of it are ordered to be sent to all cathedral 
churches, and read twice a year to the people; and sentence 
of excommunication is directed to be constantly denounced 
against all those that by word, deed or counsel, act contrary 
thereto, or in any degree infringe it. Next by a multitude of 
subsequent corroborating statutes (Sir Edward Coke, I think, 
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reckons thirt.v-two) from tlv First Edward to Unity Ihe 
Fourth. Then. after u long interval, by the petition of 
right; which was a purliam. ntary declaration of the lib- 
berties of the people, assented to by King Diaries the 
First in the beginning c f his reign. Which was elosely 
followed b\ the still more ample concessions made by tint nn- 
happv prince to his Parliament, before the fatal rupture be- 
tween them; and by the many salutary laws, particularly the 
habeas corpus act. passed under Diaries the Second. To these 
succeeded the bill of rights, or declaration delivered by the 
lords and commons to the Prince and Princess of Orange. Feb. 
ruary Id, K>88; and afterwards enacted in Parliament, when 
they became king and queen: which declaration concludes m 
those remarkable words: “And they do claim, demand, and 
insist, upon all and singular the premises, as their undoubted 
rights and liberties.'* And the act of Parliament itself 
recognizes “all and singular the rights and liliertics, 
asserted and claimed in the said declaration to be the 
true, ancient and indubitable rights of the people of this 
kingdom." Lastly, these liberties wen- again asserted, at the 
commencement of the present century, in the act of settlement, 
whereby the crown was limited to his present majesty's illus- 
trious house, and some new provisions were added at the same 
fortunate era, for better securing our religion, laws, and lib- 
erties; which the statute declares to Ik* “the birthright of the 
people of England”; according to the ancient doctrine of the 
common law\ The same elegant writer, who appears to pos- 
sess the highest degree of information in legal history, ob- 
serves, when speaking of this palladium of liberty, that 

“it is a trial that hath been used lime out of mind in this nation, 
and seems to have been coeval with the first civil government thereof. 
Some authors have endeavored to trace the original of juries up as 
high as the Britons themselves, the first inhabitants of our island; 
but certain it is, that they were in use among I lie earliest Saxon col- 
onies, their institution being ascribed by Risliop Nicholson to Wodcu 
himself, their great legislator ami captain. Hence it is, that we may 
find traces of juries in the laws ol all those nations which adopted 
the feudal system, as in Germany. France, and Italy; who had all of 
them a tribunal composed of twelve good men and true, bom hom - 
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ines, usually the vassals or tenants of the lord, being the equals or 
peers of the parties litigant; and, as the lord’s vassals, judged each 
other in the lord’s courts; so the king’s vassals, or the lords them- 
selves, judged each other in the king’s court. In England we find 
actual mention of them so early as the laws of King Ethelred, and 
that not as a new invention. Stiernhook ascribes the invention of 
the jury, which in the Teutonic language is denominated nembda , 
to Regnefr, king of Sweden and Denmark, who was cotemporary 
with our King Egbert: just as we are apt to impute the invention of 
this, and some other pieces of juridical polity, to the superior 
genius of Alfred the Great; to whom, on account of his having done 
much, it is usual to attribute everything: and as the tradition of 
ancient Greece placed to the account of their one Hercules whatever 
achievement was performed superior to the ordinary prowess of 
mankind. Whereas the truth seems to be, that this tribunal was uni- 
versally established among all the northern nations, and so inter- 
woven in their very constitution that the earliest accounts of the one 
give us also some traces of the other. Its establishment however and 
use, in this island, of which date soever it be, though for a time 
greatly impaired and shaken by the introduction of the Norman trial 
by battel, was always so highly esteemed and valued by the people, 
that no conquest, no change of government, could ever prevail to 
abolish it. In Magna Charta it is more than once insisted on as the 
principal bulwark of our liberties: but especially, by cap. 29, that 
no freeman shall be hurt, in either his person or property, nisi per 
let / ale judicium parium suorum vel per legem terrae. A privilege 
wliich is couched in almost the same words with that of the emperor 
Conrad, two hundred years before: Nemo beneficium swum perdat , 
nisi secundum consuetudinem anlecessnrum nostrorum , el per judi- 
cium parium suorum. And it was ever esteemed, in all countries, a 
privilege of the highest and most beneficial nature.” 

From these passages in Judge Blackstone’s Commentaries, 
from the variety of authorities to which he refers, and from 
many others of the greatest reputation, it most clearly appears, 
that the trial by jury was ever esteemed a first, a fundamen- 
tal, and a most essential principle, in the English constitution. 
From England this sacred right was transferred to this coun- 
try, and hath continued, through all the changes in our gov- 
ernment, the firm basis of our liberty, the fairest inheritance 
transmitted by our ancestors. 

The settlers in this country, from whom we are descended, 
were Englishmen: they gloried in their rights as such: but 
being persecuted in matters of religion, over which no earthly 
tribunal can have the control, they bravely determined to 
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Quit their native soil, to bid a final adieu to the alluring 
charms of their situation, ami commit their future existence 
to that Almighty Power, whose authority they dared not in- 
fringe, but in whose protection they could safely confide. They 
tempted the foaming billows, tiny braved, they conquered 
the boisterous Atlantic, ami rested in a howling wilderness, 
amidst the horrid caverns of tile untamed beasts, and the more 
dangerous haunts of savage men. They retained their vir- 
tue, their religion, and their inviolable attachment to the rnn- 
stitutional rights of their former country. They did not with- 
draw or wish to withdraw themselves from their allegianee to 
the crown, hut emigrated under a solemn assuranee of receiv- 
ing protection, so far as their situation might require, and 
other circumstances render practicable. 

The laws of the realm, being the birthright of all the sub- 
jects, followed these pious adventurers to their new habita- 
tions, where, increasing in numbers, amidst innumerable diffi- 
culties, they were formed into colonies by royal charters, in 
the nature of solemn comparts, confirming and enlarging their 
privileges. 

In the charter granted to our forefathers, the following 
paragraph claims our particular attention: 

“That all and every the subjects «.f us, our heirs and successors, 
which arc already planted and sen led within mir said colony of 
Providence Plantations, which shall hereafter go to inhabit within 
the said colony. Mid all and every of llieir children, which hn\c been 
born there, or i the sea going thither, or returning from thence, 
shall have and ei joy all liberties and immunities ot tree and natural 
suhjeets, within iinv of the dominions of us, our heirs or successors, 
to all intents, coi struct ions and purposes whatsoever, as it they, and 
every of them, were born within the realm ot Kugland.'* 

This concession was declaratory of. and fully confirmed to 
the people the Magna Charta. and other fundamental laws of 
England. And accordingly, in the very first meeting of the 
General Assembly’, after receiving the charter, in the year 
one thousand six hundred and sixty-three, they made, and 
passed an act, “declaring the rights and privileges of his maj- 
esty’s subjects within this colony, whereby it is enacted, 
“that no freeman shall be taken or imprisoned, or be deprived 
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of his freehold or liberty, or free customs, or be outlawed, or 
exiled, or otherwise destroyed, nor shall be passed upon, 
judged or condemned, blit by the lawful judgment of his peers, 
or by the laws of this colony : and that no man, of what estate 
or condition soever, shall be put out of his lands and tene- 
ments, nor taken, nor imprisoned, nor disinherited, nor ban- 
ished, nor any ways destroyed, nor molested, without for it 
being brought to answer by due course of law. And that all 
rights and privileges, granted to this colony by his majesty's 
charter, be entirely kept and preserved to all his majesty’s sub- 
jects, residing in or belonging to the same.” 

This act, may it please the honorable Court, was not creative 
of a new law, but declaratory of the rights of all the people, 
as derived through tin* charter from their progenitors, time 
out of mind. It exhibited the most valuable part of their 
political constitution, and formed a sacred stipulation that 
it should never be violated. It would lx* a pleasing, and per- 
haps a useful employment, to trace and point out the numer- 
ous instances, wherein the General Assembly have reasserted 
these solemn rights; but time will not admit of a minute detail. 

I cannot., however, be entirely silent upon this head. 

At their September session, in the year one thousand seven 
hundred and sixty-five, the General Assembly, taking into the 
most serious consideration an act, passed by the British Par- 
liament at their last session, for levying stamp duties, and 
other internal duties, in North America, resolved, that the 
first adventurers, settlers of this his majesty’s colony and 
dominion of Rhode Island and Providence Plantations, 
brought with them, and transmitted to their posterity, and 
all other his majesty's subjects, since inhabiting in this his 
majesty’s colony, all the privileges and immunities that have 
at any time been held, enjoyed and possessed, by the people 
of Great Britain. 

Afterwards, at the October session, in the year one thousand 
seven hundred and sixty-nine, they unanimously passed the 
following resolution : 

That all trials for treason, misprison of treason, or for any felony 
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or crime whatsoever. committed an.l d ,.ur i n his majesty's said eol- 
oiij ami dominion. by any person <*r | i ; r'*niiH residim: therein, ought 
ot right to be had ami conducted in ami before iu> majesty's eourlK 
lield within the said eolony, areordinv to the lived and known course 
of proceeding; and that the seizing oi‘ an\ person or pet sons, resid- 
ing in this eolony, suspected of an\ crime whatsfiever. committed 
therein, and sending such person or persons to places beyond the 
sea to be tried, is highly derogatory to tin* rights of British subjects; 
as thereby the inestimable privilege of being tried by a jury from 
the vicinage, as well as the liberty of summoning and producing 
witnesses on such trial, will be taken away from the parly accused." 

The attempts of the British Parliament to deprive us of this 
mode of trial, were among the principal causes that united 
the colonies in a defensive war. and finally effected the glori- 
ous revolution. This is evident from the declaration of • ights 
made by the first Congress, in October, in the year one thou- 
sand seven hundred and seventy-four, the preamble states, 
‘‘that the inhabitants of the English colonies, in North 
America, by the immutable laws of nature, the principles of 
the English constitution, and the several charters and com- 
pacts, have the following rights,” the fifth of which is. “that 
the respective colonies are entitled to t 1m* common law of Eng- 
land, and more especially to the great and inestimable privi- 
lege of being tried by their peers of the vicinage, according 
to the course of that law.” 

At the same time they enumerated the several acts of the 
British Parliament to which they declared they could not sub- 
mit, particularly “12 (ieo. HI. Chap. 24, infilled, 'an act for 
the better securing his majesty’s dock yards, magazines, ships, 
ammunition and stores.* which declares a new offense in Amer- 
ica, and deprives the American subject of a constitutional 
trial by jury of the vicinage, by authorizing the trial of any 
person, charged with tin- committing of any offense descried 
in the act, out of the realm, to he imJieted and tried for the 
same in any shire or county within the realm. 

In pursuance of the same principle, upon the ever memor- 
able fourth of July, in the year one thousand seven hundred 
and seventy-six, when the rights of the United States were 
exhibited in a new blaze of glory ; when, to support them, the 
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fathers of their country, “with a firm reliance on the protec- 
tion of Divine Providence, mutually pledged to each other 
their lives, their fortunes, and their sacred honor”; when 
they submitted “to a candid world” the catalogue of their 
complaints against the King of G-roat Britain, they charged 
him with “depriving us, in many instances, of the benefits of 
trial by jury.” 

Here let us pause. If the first act of the English Parlia- 
ment now upon record, containing the great charter of the 
privileges of the subjects ; if the exercise of those 
privileges for ages ; if the settlement of a new world to 
preserve them; if the first solemn compact of the people of 
this state ; if the sacred declarations of the Legislature at dif- 
ferent periods, and upon the most important occasions ; if the 
solemn appeal to heaven of the United States ; in short, if the 
torrents of blood that have been shed in defense of our in- 
vaded rights, are proofs, then have we triumphed in the cause 
of humanity, then have we shown that the trial by jury is the 
birthright of the people. 

Astonished am I, may it please the honorable Court, that 
a doubt should have arisen in the mind of any, respecting the 
the legal construction of our Magna Charta, our declaration 
of rights. Some of our warmest politicians, whose heads are 
undoubtedly wrong, and it is greatly to be feared their hearts 
are not right, have boldly asserted, that the clause which 
declares “that no freeman, etc., shall be tried, etc., but by the 
lawful judgment of his peers, or by the laws of the colony,” 
etc., clearly authorizes any other mode of trial than that by 
jury, should the Legislature frame a law for that purpose. 
That their act would become the law of the land, and so the 
special jurisditions arc perfectly conformable to the letter and 
spirit of our constitution. 

Is it possible that these pretenders to the knowledge of law 
should be serious, when they avow so dangerous an opinion? 
If they are, let them be informed that they contradict the wis- 
dom and the practice of ages. That whenever a statute makes 
mention of “the law of the land,” it refers either to a partieu- 
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lar pre-existing law, to the system of laws in general, or to 
the mode of legal process. 

Lord Coke, in his readings upon the statute, has fully dem- 
onstrated that the clause “or by the law of the laud/’ regards 
the process only. That the particle or is to be construed con- 
junctively. And so the sentence will read, “by the lawful 
judgment of his peers, by. or according to, the law of the 
land/’ or, “and by the law of the land’*; that is to say. by 
bill, plaint, information, or in any other legal manner. 

There are many instances in the tmoks of a similar construc- 
tion. I shall produce only one, the ease of Harker against 
Sureties . 8 

“On a special verdict in ejectment, the question turned upon these 
words in a will, viz.: 1 give the said premises to my grandson, his 
heirs and assigns; hut in ease lie dies Indore he attains the uge of 
twenty-one years, or marriage, um/ without issue, then, and in sueh 
case, lie devised the same to the defendant. The fact was, the grand- 
son attained twenty-one, and died, having never lieeu married. And 
it was insisted, that the attaining tw**nt>-oiie was a performance of 
the condition, and vested the estate absolutely in the grandson, un- 
der whom the lessor of the plaintiff claimed. And judgment was ac- 
cordingly given in the county Palatine of Thirluuu, whereof error 
was brought in banco re,"/*. And, after several arguments, the 
court aflirmcd the judgment, upon the authority o! Price against 
Hunt in Pollexf. <»45, where the word or was roust rued eon tunelively. 
And they said they would read tins without the word or. i* if it ran, 
‘and if lie dies before twenty-one, unmarried and without issue;* 
which he did not do, for one of the circumstance* Jailed. And all 
put together are hut in the nature ot one contingency ; and it was 
considered, that this was not a condition precedent, hut to destroy 
an estate devised by the former words in fee." 

I recollect in an excellent treatise of law* in general, nub- 
joined to the memoirs of the Hons.* of Brandenburg, written 
by that great legislator, the illustrious Frederick, when speak- 
ing of the laws of Kngland. he quotes the heads of Magna 
(’hart a ; and when speaking of this part, in particular, his 
words are “that nobody shall Is* imprisoned, or deprived either 
of life or estate, without being judged by his peers, and ac- 
cording to the law’s of the kingdom. 


* 2 Strange 1175. 
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The framers of this act, however, and the supporters of 
the present measure, are not without a precedent; and so can 
not engross all the honor to themselves. And lest they should 
endeavor to palm themselves upon the deluded as originals, 
we will produce them an instance from the reign of Henry 

VII. as similar to the present, as the image in the mirror is to 
the substance. 

That great oracle of the law, Lord Coke, records it in the 
following manner: 

“Against this ancient and fundamental law (trial by jury), and 
in the face thereof, 1 find an act of parliament made, that as well 
justices of assize, as justices of peace (without any finding or pre- 
sentment of twelve men) upon a lure information for the king be- 
fore them made, should have full power and authority, by their dis- 
cretion, to hear and determine all offenses and contempts commit- 
ted or done by any person or persons, against the form, ordinance 
and effeet, of any statute made and not repealed, etc. I>v color of 
which act, shaking this fund unenlal law, it is not credible what 
horrid oppression and exaelions, to 1 lie undoing of infinite numbers 
of people, were committed by Sir Hicluird Kmpson and Kdnmnd 
Dudley, being justices of peace through Kngland. And upon this 
unjust and injurious net (as commonly in like eases it falleth out) 
a new office was erected, and they made masters of the king’s for- 
feitures. Dut at the parliament liolden in the first year of Henry 

VIII. this net of the eleventh of Henry VI I. is recited and made void; 
for that by force of said act it was manifestly known, that many 
sinister and crafty, feigned and forged informations had been pur- 
sued against divers of the king’s subjects, to their great damage and 
wrongful vexation. And the ill success hereof, and the fearful end 
of those two oppressors, should deter others from doing the like, and 
should admonish parliaments, that instead of this precious trial by 
jury, they bring not in absolute and partial trials by discretion.” 

Well may the countenances of certain gentlemen be changed. 
Well may their trembling limbs denote the perturbation of 
their minds. Well may “their hearts quake within them.” 
For all others, who, like Einpson and Dudley, violate the con- 
stitutional laws of their country, deserve, and, if they persist 
in their career, will probably meet their fate. 

Rut we shall proceed, with the permission of your Honors, 
to inquire, whether the legislature can deprive the citizens of 
their constitutional right, the trial by jury. 

When mankind entered into a state of civil society, they sur- 
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rendered a part of tlu-ir natural rights into the hands of the 
community, that they might enjoy tin* rcmaindrr with greater 
security. The aggregate of this surrender forms the power 
of government ; the first and greatest exercise of which eou- 
stitutes legislation, or the power of making laws, t’oiisi*- 
quently the Legislature cannot intermeddle with the retaine 1 
rights of the people. 

In the infant state of society, when the eummunity consist. *d 
of but few members, when their wants and desires weiv eir- 
cuniseribed within narrow hounds, the power of making laws 
was exercised by all the people assembled for that purpose, or 
at least by the heads of families, who derived from nature a 
temporary authority over iheir offspring. Whatever was me 
essary for the good or safety o! the whole was agreed 1 1 *. and 
each individual engaged to abide by the opinion ot the major- 
ity. Sueli was the situation of our ancestors, when they first 
settled in this country. 

As society increased in numbers and wealth, as their settle 
merits were extended, and their views enlarged, it became 


necessary to delegate the powers ol legislation, and \est them 
in one person, in a few. or in many, as the community deemed 
most conducive to their common advantage. Such was the 
situation of our ancestors, when they petitioned to King 


Diaries II. to be incorporated into a company, with the power 
of governing themselves. First, by the making of laws in a 
General Assembly, to be convened twi-e in eaeh year, com- 
posed of magistrates elected anually by the freemen at large, 
and of deputies chosen semi-annually from the respective 
towns as their representatives. And secondly, by carrying 
those laws into execution, by judiciary establishments. 

.. _ . . . 1 it.! . Miclniitwi !l fl* 


Tin- power oi i episl :i lion, in every , 
derived from the people at la rife, an- almife.her fi.loe.ary. and 
subordinate to the assoeiation by whirl, they are formed. 
Were there no bounds to limit and eireumser.be the Lepsln- 
ture- were tl.ev to be aetuated by their own will, independent 
of the fundamental rules of tie- -mm-mity. the ^vernmeat 
would be a government of men. and not of laws. And when- 


instance 
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ever the legislators depart from their original engagements 
and attempt to make laws derogatory to the general principles 
they were bound to support, they become tyrants. “For since 
it can never be supposed . 99 as Mr. Locke well observes, “to 
be the will of the society, that the legislative should have a 
power td destroy that which every one designs to secure, by 
entering into society, and for which the people submitted 
themselves to legislators of their own making, whenever the 
legislators endeavor to take away and destroy the property of 
the people, or to reduce them to slavery under arbitrary 
power, they put themselves into a state of war with the peo- 
ple/ ’ And again, “when the legislators act contrary to the 
end for which they were constituted, those who are guilty, are 
guilty of rebellion/ * 

The powers of our legislature are so clearly defined in the 
charter, which is conclusive evidence of the compact of the 
people, as well as of the royal intention, that a recurrence to 
them will greatly assist us in the present question. Let us 
attend, therefore, to the following passage : 

“And that they (the general assembly) or the greatest part of 
them then present, whereof the governor or deputy governor, and 
six of the assistants, at least to he seven, shall have, and have hereby, 
given and granted unto them, full power and authority, from time 
to time, and at all times hereafter, to make, ordain, constitute, or 
repeal such laws, statutes, orders and ordinances, forms and cere- 
monies of government and magistracy, as to them shall seem meet, 
for the good and welfare of the said company, and for the govern- 
ment and ordering the lands and hereditaments hereinafter men- 
tioned to be granted, and of the people that do, or at any time here- 
after shall, inhabit or be within the same; so as such laws, ordi- 
nances and constitutions, so made, be not contrary and repugnant 
unto, but, as near as may be, agreeable to the laws of this our realm 
of England, considering the nature and constitution of the place and 
people there.” 

This grant, which was obtained in consequence of an asso- 
ciation of all the people for that purpose, expressly limits the 
legislative powers; and by invariable custom and usage they 
are still so confined, that they cannot make any laws repugnant 
to the general system of laws which governed the realm of 
England at the time of the grant. The revolution has made 
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no change in this respect, so as to abridge the people of the 
means of securing their lives, liberty ami property; to pre- 
serve which they have ever considered the trial by jury the 
most effectual. 

There are certain general principles that an* equally bind- 
ing in all governments, more especially those which define the 
nature and extent of legislation. 1 do not recollect of hav- 
ing ever observed them so clearly and elegantly described, as 
in a treatise written by M. de Vattel. upon tin* laws of nations 
and of nature. I shall introduce him, therefore, as he is trans- 
lated, in his own words; 

“In the act of association, in virtue of which a multitude of men 
form together a state or nation, each individual has entered into en- 
gagements with all, to procure the eommnn welfare; and all have 
entered into engagements with each individual to facilitate for him 
the means of supplying his necessitous, and to protect and defend 
him. It is manifest that these reciprocal engagements can no other- 
wise be fulfilled, than by maintaining the political association. The 
entire nation is then obliged to maintain that association. and as in 
its duration the preservation of the nation consists, it follows from 
thence that every nation is obliged to perform the duty of self-pres- 
ervation. 

The constitution and its laws are the basis of the public tran- 
quility, the firmest support of the public authority, anti pledge of 
the liberty of the citizens. Hut this constitution is a vain phantom, 
and the best la>vs are useless, if they are not religiously observed. 
The nation ought then to watch verv attentively, in ordc.* to render 
them equally respected by those who govern, and by the people des- 
tined to obey. To attack the constitution ot the state, and to vio- 
late its laws is a capital crime against society; and !t those guilty of 
it are invested with authority, they add to this crime a perfidious 
abuse of the power with which they arc intrusted. The nation ought 
constantly to suppress these abuses with its utmost vigor and vigi- 
lance, as the importance of the case requires. It is very uncommon 
to see the laws and constitution of a state openly and boldly op- 
posed; it is against silent and slow attacks that a nation ought to !m* 
particularly on its guard.” 

Rut here, the attack is open and bold; it cornea with vin- 
leuce ; it moves with huge, gigantic strides and threatens slav- 
ery or death. 

“A very important question here presents itself. It essentially 
belongs to the societv to make laws, both in relation to the manner 
in which it desires to be governed, and to the conduct of the citi- 
zens This is called the legislative power. The nation may entrust 
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the exercise of it to the prince, or to an assembly; or to that as- 
sembly and f lie prince jointly; who have then a right of making new, 
and abrogating old laws. It is here demanded, whether, if their 
power extends so far as to the fundamental laws, they may change 
the constitution of the state? The principles we have laid down 
lead us to decide this point with certainty, that the authority of these 
legislators does not extend so far; and that they ought to consider 
the fundamental laws as sacred, it* the nation has not, in very express 
terms, given them the power to change them. For the constitution 
of the state ought to be fixed; and since that w T as first established 
by the nation, which afterwards trusted certain persons with the 
legislative power, the fundamental laws are excepted from their 
commission. It appears that the society had only resolved to make 
provision for the state’s being always furnished with laws suited to 
particular conjunctures; and gave the legislature, for that purpose, 
the power of abrogating the ancient civil and political laws that 
were not fundamental, and of making new ones; but nothing leads 
us to think, that it was willing to submit the constitution itself to 
their pleasure. In short, these legislators derive their power from 
the constitution; how then can they change it, without destroying the 
foundation of their authority?" 

Have the citizens of this state ever entrusted their legisla- 
tors with the power of altering their constitution? If they 
have, when and where was the solemn meeting of all the 
people for that purpose? By what public instrument have 
they declared it, or in what part of their conduct have 
they betrayed such extravagance and folly? For what have 
they contended through a long, painful and bloody war, but 
to secure inviolate, and transmit unsullied to posterity, the 
inestimable privileges they received from their forefathers? 
Will they suffer the glorious price of all their toils to be 
wrested from them and lost forever, by men of their own cre- 
ating? They who have snatched their liberty from the jaws 
of the British lion, amidst the thunders of contending nations, 
will they basely surrender it to the administration of a year? 
As soon may the great Michael kick the beam, and Lucifer 
riot in the spoils of angels! 

Constitution! we have none; who dares to say that? None 
but a British emissary, or a traitor to his country. Are there 
any such amongst us? The language has been heard, and God 
forbid that they should continue! If we have not a constitu- 
tion, by what authority do our General Assembly convene to 
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inakc laws, and levy taxes? Tluir appointment liv the free- 
men ot the towns, exeluding the idea of « pre-existing social 
compact, eaiinot separately give them power to make laws eom- 
pulsory upon the other towns, The, eould only meet, in tJiat 
ease, to form a soeiai eompaet between the people of the towns. 
l>ut they do meet by the appointment of th. ir respective towns 
at such times and places, and in such numbers, as they have 
been aeeustoined to do lrom the beginning. \\ ) * « * 1 1 met, thee 
make laws and levy taxes, and their constituents obey those 
laws, and pay their taxes. Consequently they meet, deliberate 
and enact, in virtue of a constitution, which, if they attempt 
to destroy, or in any manner infringe, they violate the trust 


reposed in them, and so their acts are not to he considered as 
laws, or binding upon the people. 

l>ut as the legislative is tin* supreme power in government, 
who is to judge whether they have violated the constitutional 
rights ot the people ! I answer, their supremacy {consisting 
iu the power of making laws, agreeably to their appointment) 
is derived from the constitution, is subordinate to it. and 
therefore, whenever they attempt to enslave the people, and 
carry their attempts into execution, the people themselves will 
judge, as the only resort in the last stages of oppression. Hut 
when they proceed no farther than merely to enact wluit they 
may call laws, and refer those to the judiciary courts for de- 
termination. then fin discharge of the great trust reposed in 
them, and to prevent the horrors of a civil war, as in the pres- 
ent case), the judges can, and we trust your Honors will, de- 
cide upon them. 

In despotic countries, when* the sovereign mandate issues 
from the throne, surrounded by servile flatterers, sycophants 
and knaves, the judge has nothing more to do than execute. 
His office is altogether ministerial, being the passive tool of 
that lawless domination by which he was appointed. Properly 
speaking, the judiciary power cannot exist where political free- 
dom is banished from the administration. 1* or without a sys- 
tem of laws, defining and protecting the rights of the people, 
there can be no fixed principles or rules of derision. Hence 
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it is, that wherever the distinct powers of government are* 
united in one head, whether that head consists of one, or of 
many, the subjects groan under perpetual servitude. 

I say of one or of many : for it is very immaterial by whom 
scourges, chains and tortures, are inflicted, provided we must 
submit to them. The studied and unheard-of cruelties of a 
Dionysius, who violated every right of humanity in his tyr- 
anny over the Syracusians during the space of thrity-eight 
years, were not more horrid and execrable than the united bar- 
barities of the Council of Thirty, established at Athens, who 
caused more citizens to be murdered in eight months of peace, 
than their enemies had destroyed in a thirty years’ war ! 

Nor am I capable of distinguishing between an established 
tyranny, and that government where the Legislature makes 
the law, and dictates to the judges their adjudication. For in 
that case, were they to enact tyrannical laws, they would be 
sure to have them executed in a tyrannical manner. The ser- 
vility of the courts would render them totally subservient to 
the will of their masters, and the people must be enslaved, or 
fly to arms. 

In civil as well as moral agency, there is a freedom of the 
will necessarily exerted in forming the judgment. Without 
the exercise of this, we cannot be said to determine at all, but 
our actions are wholly passive; and so, in a moral sense, we 
could not be accountable, and in a civil point of view we should 
be deprived of all liberty. Every being naturally endeavors 
its own preservation; and the more conformably its actions 
are to its nature, the nearer it approaches to perfection : but 
when its actions are impelled by external force, it is deprived 
of the means both of preservation and of perfection. 

A nation may be considered as a moral being, whose health 
and strength consist in the due proportion, nice adjustment 
and equal preservation, of all its parts: and when one branch 
of the government steps into the place of another, and usurps 
its functions, the health and the strength of the nation are 
impaired : and should the evil be continued, so as that the one 
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be destroyed by the other, the nation itself would be in dan- 
ger of dissolution. 

Have the judges a power to repeal, to amend, to alter laws, 
or to make new laws? God forbid! In that ease they would 
become legislators. Have the legislators power to direct the 
judges how- they shall determine upon the laws already made? 
God forbid! In that ease they would beeome judges. The 
true distinction lies in this, that the Legislature have the in- 
controllable power of making laws not repugnant to the consti- 
tution: the judiciary have the sole power of judging of those 
law’s, and are bound to execute them; but cannot admit any 
act of the Legislature as law, which is against the constitution. 

The judges are sworn “truly and impartially to execute the 
laws that now are or shall hereafter be made, according to 
the best of their skill ami understanding.’* They are also 
sworn “to bear true allegiance and fidelity to this State of 
Rhode Island and Providence Plantations, as a free, sovereign 
and independent state.** Hut this became a state in order to 
support its fundamental, constitutional laws, against the en- 
croachments of Great Britain. Tin* trial by jury, as has Wu 
fully show’ll, is a fundamental, a constitutional law ; and there- 
fore is binding upon the judges by a double tie. the oath of 
allegiance, and the oath of office. It is a rule in ethics, “that 
if two duties or obligations, both of which cannot be per- 
formed, urge us at the same time, we must, omit the lesser, and 


embrace the greater. *’ 

Let the question then fairly be stated The Oeneral Assem- 
bly have marie a law. and directed the judges to execute it \v 
a mode of trial repugnant to the constitution. What are the 
judges to resolve? Did the nature of their jurisdiction admit 
of such a mode of trial at the times of their appointment and 
taking the oath of office? Surely it did not. ^h»- a**t of As- 
sembly then erects a new office the exercise of which, other 
things equal, they may undertake, or refuse, at their rmu 
option. There is no duty, no obligation in the way. In refus- 
ing, thev incur no penalty, nor ear. their so doing work a 
forfeiture of their offices as judges of the Supreme Judiciary 
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Court. But when it is considered that the exercise of this 
office would be acting contrary to their oath of allegiance, and 
the oatli of office, they are bound to reject it, unless the Gen- 
eral Assembly have power to absolve them from these oaths, 
and compel them to accept of any appointment they may be 
pleased to make. 

1 have heard some gentlemen speak of the laws of the Gen- 
eral Assembly. I know of no such laws, distinct from the 
laws of the state. The idea is dangerous ; it borders upon trea- 
son ! “ ’tis rank — it smells to heaven !” 

Laws are made by the General Assembly under the powers 
they derive? from the constitution, but when made they be- 
come the laws of the land, and as such the Court is sworn to 
execute them. But if the General Assembly attempt to make 
laws contrary hereunto, the Court cannot receive them as 
laws ; they cannot submit to them. If they should, let me speak 
of it with reverence, they would incur the guilt of a double 
perjury. 

The life, liberty and property of the citizens are secured by 
the general law of the state. We will then suppose (as the 
very nature of the argument allows us to view the argument 
in every possible light) that the General Assembly should 
pass an act, directing that no citizen should leave his house, 
nor suffer any of his family to move out of the same, for the 
space of six months, upon the pain of death. This would be 
contrary to the laws of nature. Suppose they should enact 
that every parent should destroy his first born child? This 
would be contrary to the laws of God. But, upon the com- 
mon principles, the Court would be as much bound to execute 
these acts as any others. For if they can determine upon 
any act, that it is not law, and so reject it, they must neces- 
sarily have the power of determining what acts are laws, and 
so on the contrary. There is no middle line. The Legislature 
has power to go all lengths, or not to overleap the bounds of 
its appointment at all. So it is with the judiciary; it must 
reject all acts of the Legislature that are contrary to the trust 
reposed in them by the people, or it must adopt all. 
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But the judges, and all others, are bound by the laws of 
nature in preference to any human laws, because they were 
ordained by Ood himself anterior to any civil or political in* 
stitutions. They are bound, in like manner, by the principles 
of the constitution in preference to any acts of the General 
Assembly, because they were ordained by the people anterior 
to, and created the powers of, the General Assembly. 

This mode of reasoning will equally apply in law as in phil- 
osophy. For wherever there is a given forer applied to put a 
body in motion, that motion will continue until the body is 
opposed by an equal or greater force. And the judges being 
sworn to execute the fundamental laws, they must continue 
to execute them until they shall be controlled by laws of u 
superior nature, lint that can never happen, until all the 
people assemble for the purpose of making a new constitution. 
And indeed I very much doubt if the citizens of any one state 
have power to adopt such a kind of government, as to exclude 
the trial by jury, consistently with the principles of the con- 
federation. 

It having been shown that this Court possesses all the powers 
in this state, that the Courts of King's Bench. Common Pleas, 
and Exchequer, possess in England, let us turn to the authori- 
ties, and observe the adjudications of those courts in similar 
cases. Blackstone informs us. that “acts of Parliament that are 
impossible to be performed : and if then* arise out of them col- 
laterally any absurd consequences, manifestly contradictory 
to common reason, they are. with regard to those collateral con- 
sequences, void.” The same author having previously ob- 
served, that “the judges are the depository of the laws; the 
living oracles, who must decide in all eases of doubt, and who 
an 1 bound by oath to decide according In the law of the land. 
Tn Bacon’s Abridgment we read, “if a statute be against com- 
mon right or reason, or repugnant, or impossible to be per- 
formed. the common law shall control it. and adjudge it to be 
void . 9 9 Here permit me. may it please your Honors, to apply 
the authority to the act. a Fid see how exactly it corresponds. 

Is it consistent with common right or reason, that any man 
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shall be compelled to receive paper, when he has contracted 
to receive silver ? That for bread he shall receive a stone, or 
for fish a serpent? Is it consistent with common right or rea- 
son, that he shall receive the paper, dollar for dollar with sil- 
ver, when it is fully known that the discount in general is from 
three to four for one, among those who receive the paper at 
all, and that there are very many who totally refuse it? That 
he should be called from his business, and subjected to a fine 
for his refusal, when there is not a man in the state, but upon 
principles of justice to himself and family would have done 
the same? Is it right or reasonable, that for such refusal he 
should be called to trial in a summary manner, in three days, 
and that no essoin, protection, privilege or injunction, shall be 
in anywise prayed, granted or allowed ? Suppose him to be 
confined to his bed by sickness, is he to be passed upon ex 
parte T No man is to be injured by the act of God, or by the 
act of the law. Suppose his witnesses are sick or absent, and 
cannot be procured by the time, he is not allowed even to pray 
for an indulgence; or if he should pray ever so fervently, he 
cannot be heard. Suppose him to be summoned to attend at 
two, or at all the counties at the same time, upon different in- 
formations, he is still to be condemned unheard. Even sup- 
pose him to stand in need of professional assistance, but that 
he cannot obtain at the moment, the gentlemen of the law 
being all necessarily attending upon a special session of the 
General Assembly, is he to be deprived of counsel? 

“ Repugnant, or impossible to be performed/' Is not the 
act repugnant, when it authorizes the judges to “proceed to 
trial without any jury, according to the laws of the land?" 
The laws of the land constitute the jurors the triers of facts, 
and the judges the triers of law only, according to the known 
maxim, “ad questionem juris respondent judices, ad ques - 
tionem facti respondent juratores.” How is it possible, then, 
that the judges should try, ^without jury, — and they are 
directed as well as authorized so to do,— “the said court shall 
proceed," — and at the same time according to the laws of the 
land, when those laws direct “that no man, of what estate and 
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condition soever, shall Ik* molested, without being, for it* 
brought to answer by due course of law, nor passed upon nor 
condemned, but by the lawful judgment of his peers?’* Can 
contraries exist, and be executed at the same time! This act, 
therefore, is impossible to be executed. 

Here is a new’ office indeed ; and were your honors to suffer 
tin speeial jurisdictions to attempt to carry the net into effect, 
what inconceivable mischiefs would ensue? Is there n mem 
her of the administration, or any other, that will sell his beef, 
his pork, his corn, or his cheese, so as to enable the retailers 
and hucksters to sell those articles again for paper, at the same 
rate they could be afforded for silver or gold? There is out. 
What is the consequence? Kvery evil-minded person in the 
state is invited by law to turn informer f a most despicable 
office) and more than five hundred prosecutions would take 
place in the course of a week! Horrible reflect ion. The idle, 
the profligate, the abandoned of every character, would ap* 
pear in the group of prosecutors or witnesses, urged and 
pushed by petty conventions and designing juntos, till per 
jury would run down our streets like a stream, and violence 
like a mighty river. The judges themselves might be tempted, 
bv the perquisites of office, to encourage informations, until 
every man of industry, of business and of property, must quit 
the state, retire from business, give up his property, or jo:n 
in an opposition of force. The temptation is great, and sen 
; ,u >s lv alarming. For to secure the judges individually, and 
•heir personal influence, the very emitting act dim-ts that they 
shall receive all moneys tendered and refused for past eon- 
tracts, and at the expiration of three months deposit them in 
the general treasury. What room for peculation, what in- 
ducement to corruption, what incentives to depreciate the cur- 
rency! 

Oh ! it is an abominable net ! Yd some there are, and. to 
our shame be it spoken, too many, who tend it. who nurse it 
who hug it to their bosom as a darling child. Hut Id me tell 
them it is a furious offspring, coiie.-iv.il by an unlawful con- 
vention, and brought forth by at an unguarded hour. 
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Tis a monster, and, as the immortal Pope expresses it upon 
another occasion, 

It is a monster of so frightful mien, 

As to be hated, needs but to be seen; 

Yet seen too oft, familiar with her face, 

We first endure, then pity, then embrace! 

Let us see it therefore but once ! Let us consign it, O ye 
judges, to its fate! Death is in its constitution, and die it 
must! 

But to return, for I must confess the digression is not par- 
ticularly directed to the point more immediately in question : 
we again read in Bacon's Abridgment, that “the power of 
construing a statute is in the judges ; for they have authority 
over all laws, more especially over statutes, to mold them ac- 
cording to reason and convenience to the best and truest use.” 
Here the author refers to Hobart, Plowden, and Lord Coke, 
who fully justify the doctrine he advances. They are upon the 
table, and will be produced, if your Honors require it ; but we 
presume it would be only trespassing upon your patience, too 
much exhausted already by a tedious discussion. 

The satisfaction you are pleased to express upon this head, 
enables us to pursue the subject in another point of view. 
Perhaps there is not a civilized country on earth, where so 
small a portion of natural liberty is given into the stock of 
political society, as by the people of this state. There is a 
certain period in every year when the powers of government 
seem to expire ; for the authority of the old officer ceases with 
the appointment of the new, and these cannot act until they 
arc commissioned and sworn. The legislative of one house 
being composed of new members, or members newly elected 
twice in the year, feeds and carries into effect the sentiments 
of the people, founded upon the extremes of liberty. The 
electors in the respective towns have generally some point to 
obtain; or, which is more unfriendly to public liberty, they 
are divided by parties, and so the members elected become the 
advocates of local, interested measures, without comparing 
them with the more extensive objects of the community. The 
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sessions seldom exceed the limits of a week: new laws art 1 pro- 
posed, acted upon and adopted, according to the first or the 
preconcerted impressions of passion, without time for delibera- 
tion or reflection. The upper house, it is true, hath a negative 
upon the house of deputies; but they never persist in exercis- 
ing it without endangering their next election. The appoint- 
ment of judges, justices of the peace and other oflieers of gov- 
ernment, being made by the members of both houses in a grand 
committee, is very often the result of political arrangements; 
and more attention is paid to the carrying of certain points, 
than to the qualification of the candidates; so that the people 
feel no great restraint from Ibis quarter. 

What is there then, in the nature of our government, to pre- 
vent anarchy and confusion on the one hand, or tyranny and 
oppression on the other? llefore the revolution, the king, as 
supreme executive, formed tin* balance: but since, the execu- 
tive power hath become blended with the Legislature, and we 
have not, like the other states in the t'liimi, adopted any sub- 
stitute for this defect. 


TIu* mom*' til, therefore. that this Court feels itself .h-j«-n«l- 
,.„t upon tho Legislature, in tin* exercise of its judiciary pow- 
<*rs. Him* will ho an end of political lilM-r» v .• for then- is not 
an individual of mankind hut wishes, if possible, to !«• exempt 
from the comparts that himl others. And there may )»• eon- 
junctures in which the love of natural M-rly will 1ml deft- 
a nee to the restraints of law. if th- Legislature are blindly 
guided bv the general impulse. Or should attachments 

be more strongly fixed to the interests of a few designing me, 
than to the public wish, tyranny would spring out ot anarchy. 
In either case, the interposition of the judiciary may save the 
constitution, at least for a tin,, : «"d. »*-' ;,ur,mK the imme- 
diate evil, will give scope for reflection, ami so prevent a <W 

lntion of government. 

It is .-Jtrmwl.v I" 1- "•ItMt.-l. t1.»t Ilfs < •■“'I « »» >"• 

.1,.,,.. ,,,1,1,1 in 11 ... t.-i V "" j-lK- l-l-l Hi> 'r ™m- 

missions. » th, y «. in 1* <* ** '■"T ‘ 

ines. The ohi... 8 .-« thnt «ri«r from *»m»1 "I'l”"’*- 
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ments may have an influence upon legal decisions, and so de- 
stroy that uniformity which is essentially requisite to the 
security of individuals. But from these considerations we have 
nothing to fear upon the present occasion : for the knowledge, 
the integrity, the firmness of the bench, will rise superior to 
every obstacle; and the dignity of their determinations will 
display a lustre awful even to tyranny itself. 

To this Honorable Court the warmest thanks of the defend- 
ant, of this assembly, of every citizen, are due, for their soli- 
citous attention to their unalienable rights. Their expecta- 
tions, their joyous hopes, await your determination ; and we 
all pray to heaven, that before to-morrow’s sun shall deck the 
western sky, our hopes may wanton in complete enjoyment ! 

Then ev’ry gen’rous breast shall glow with purest flame 
Of gratitude; and fathers, anxious for the public good, 
Kelate the glorious deed to their attentive sons, 

Who’ll venerate the names of those immortal five, 

Who nobly dar’d to save our dying laws! 

I cannot further pursue the subject, but must come to a con- 
clusion. We have attempted to show, that the act, upon which 
the information is founded, has expired : that by the act spe- 
cial jurisdictions are erected, incontrollable by the Supreme 
Judiciary Court of the state : and that, by the act, this court is 
not authorized or im powered to impanel a jury to try the facts 
connected in the information : that the trial by jury is a funda- 
mental, a constitutional right — over claimed as such — ever 
ratified as such — ever held most dear and sacred ; that the 
Legislature derives all its authority from the constitution — 
has no power of making laws but in subordination to it — can 
not infringe or violate it ; that therefore the act is unconsti- 
tutional and void ; that this Court has power to judge and 
determine what acts of the General Assembly are agreeable to 
the constitution ; and, on the contrary, that this Court is un- 
der the most solemn obligations to execute the laws of the 
land, and therefore cannot, will not, consider this act as a 
law of the land. 

Oh ! ye judges, what a godlike pleasure must you now feel 
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in having the power, the legal power, of stopping the torrent 
of lawless sway, and securing to the people their inestimable 
rights! Rest, ye venerable shades of our pious ancestors! our 
inheritance is yet secure! He at peace, ye blessed spirits of 
our valiant countrymen, whose blood has just streamed at our 
sides, to save a sinking land ! 

When the tear is scarcely wiped from the virgin's eye, 
lamenting an affectionate father, a beloved brother, or a more 
tender friend; while tin* matron still mourns, and the widow 
bewails her only hope; while the fathers of their country, 
superior to the ills of slaughter, are completing tin* mighty 
fabric of our freedom and independence, shall the decision of 
a moment rob us of our birthright, and blast forever our 
noblest prospects? Forbid it, thou Great Legislator of the 
Universe ! No : 

The stars shall fade away, the sun himself 
Grow dim with age, and nature sink in years; 

Hut thou f fair liberty 1 shall Nourish in immortal youth, 
Unhurt amidst the w ir ot elements. 

The wreck of matter, ami the crudi of worlds! 


Til K .ri lHJMKNT. 
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THE PROCEEDINGS OF THE GENERAL AS- 
SEMBLY OF RHODE ISLAND AGAINST THE 
JUDGES OF THE SUPREME COURT 
FOR THEIR JUDGMENT IN THE CASE 
OF TREVETT AGAINST WHEEDEN, 
NEWPORT, RHODE ISLAND, 

1786. 

THE NARRATIVE. 

The friends of sound money were delighted at the decision 
of the Court (ante, p. 583) and amazed at the independence 
of a tribunal elected annually. But Trevett and his friends, 
deeply disappointed and enraged, left the court room mutter- 
ing threats of vengeance against the Judges. And the Legisla- 
ture itself learned the result with mortification and chagrin. 
A special session was called, and on the first day a summons 
was issued from both houses, requiring an immediate attend- 
ance of the Judges to assign their reasons for adjudging an act 
of “the Supreme Legislature of the State unconstitutional and 
so absolutely void.” Two of the Judges came, but the other 
two being ill, the matter was postponed for a fortnight. At 
that time the Chief Justice was still ill, but the other Judges 
appeared, and made lengthy speeches defending their action. 
The Assembly then debated the question, “whether it was sat- 
isfied with the reasons given by the Judges in support of their 
judgment, 55 and voted no. A motion was made to dismiss the 
Judges from their office, but before it was put a memorial 
signed by the three Judges was received, demanding a right 
to a trial and to counsel. The Assembly agreed to the latter 
request and Mr. Varnum, the counsel for the butcher, ad- 
dressed them, whereupon it was moved and carried that the 
opinion of the Attorney-General and the lawyer members of 
the Assembly be heard as to whether the Judges could be re- 
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moved from office without a trial. The Attorney -General ami 
several legal members having expressed their opinion in the 
negative, it was resolved, by a large majority, that the Judges 
had given no satisfactory reasons for their judgment in Trev- 
ett against Whecden, but as they had not been charged with 
any offense, they wen* hereby discharged from any further 
attendance upon the Assembly. 

This was the last of this famous controversy, as the laws 
which gave rise to it were soon afterwards repealed. 


Til K PRorKKOIXGS . 1 

Before the General Assembly of (hi Stall of Rhodi Island, 
Newport, October, J?Mi. 

Si jdi mbt r Xti. 

A summons having been issued from both Houses of Assem- 
bly, requiring the immediate attendance of the Judges of tin* 
Supreme Court, “to render their reasons for adjudging an act 
of the General Assembly unconstitutional ami so void,” two 
of the judges attended today, the others being too unwell. 
Thereupon the Assembly postponed the hearing for a fort 
night. 

October to. 

.TriK.ES Hazard. Tii.i.inoiiast and Howki.i. appeared today 
(the Chief Justice being ill) and ifiiw noli*- in writing to 
both Houses “that they awaited their pleasure." The As 
sembly informed them that it was ready to receive and hear 
them and certain ceremonies having been adjusted and the 
records of the court prod. the Judtres were asked to speak. 

the pkfknse ok thk j tools 
Jnx® n».m? xM. in lb- to- P'""' "I" * 

„hiph thn Judge* nor,- M«v tin' >l""~ M* " ~ 7^ 
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2 See ante , p* 



586 


IV. AMERICAN STATE TRIALS 


render the reasons of their judicial determination, as being 
accountable to the Legislature for their judgment. In the 
former point of view, the Court were ever ready, as consti- 
tuting the legal counsellors of the state, to render every kind 
of assistance to the Legislature, in framing new, or repealing 
former laws but for the reasons of their judgment upon any 
question judicially before them, they were accountable only 
to God, and their own consciences. He then pointed out the 
objectionable parts of the act upon which the information was 
founded, and argued that it was unconstitutional, had not the 
force of a law, and could not be executed. 

But he denied, that the Judges were accountable to that 
tribunal, for the reasons of their judgment. In the first place, 
the Legislature had assumed a fact, in their summons to the 
Judges, which was not justified or warranted by the records. 
The plea of the defendant, in a matter of mere surplusage, 
mentions the act of the General Assembly as “unconstitu- 
tional, and so void”; but the judgment of the Court simply 
is, “that the information is not cognizable before them.” 
Hence it appears that the plea has been mistaken for the 
judgment. 

Whatever might have been the opinion of the Judges, they 
spoke by their records, which admitted of no addition or 
diminution. They might have been influenced respectively 
by different reasons, as the whole act was judicially before 
them, of which, it being general, they could judge by inspec- 
tion, without confining themselves to the particular points 
stated in the plea. It would be out of the power, therefore, 
of the General Assembly to determine upon the propriety of 
the Court’s judgment, without a particular explanation. If 
this could be required in one instance, it might in all ; and so 
the Legislature would become the supreme judiciary. A per- 
version of power totally subversive of civil liberty. 

If it be conceded, that the equal distribution of justice is 
as requisite to answer the purposes of government as the en- 
acting of salutary laws, it is evident that the judiciary power 
should be as independent as the legislative. And consequently 
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the Judges cannot be answerable for their opinion, unless 
charged with criminality. The nature of their office obliges 
them to decide upon every question that can arise in legal 
process. If they are not directed by their own understand- 
ing, uninfluenced by the opinion of others, how can they be 
said to judge at all ? The very act of judging, supposes an 
assent of the mind to the truth or falsehood of a proposition. 
And if a decision is given contrary to this assent, the Judge 
is guilty of perjury, and ought to he rendered infamous. 

Every man is excusable for errors of the head, provided 
sufficient attention has been paid to the means of information : 
but no man is excusable for depravity or corruption of the 
heart. The Judges may err; for error is the lot of humanity. 
Perfection cannot be required of imperfect beings. Hut the 
very idea of being accountable to the Legislature, in matters 
of opinion, supposes the Legislature to possess the standard 
of perfection. A thought highly derogatory to the attributes of 
Deity ! 

Haron Montesquieu, in his Sprit of Laws, observes: 

“There is no liberty, if the judiciary pmver he not separated from 
the legislative and executive. Were it .joined with the legislative, 
the life and liberty of tin* subject would be exposed to arbitrary eon 
trol; for the judge would then he the legislator. Were it joined to 
the executive power, the judge might belm\e with violeiiee and op* 
pressinn. There would be au end to everything, wen* the same man. 
or the same body, whether of the nobles or ot I lie people, to exer- 
cise those three powers, that of enacting laws, that of executing the 
public resolutions, and of trying the causes of individual*. 

Blackstone in his Commentaries adopted the same ideas. 
Sergeant Hawkins is precise and conclusive. 

“that no such judge is in any way punishable for a mere error of 
judgment. And as the law has exempted jurors irom the danger ot 
incurring any punishment, in respect ot their verdict in criminal 
causes, it has also treed the judge** ot all courts ot record from all 
prosecutions whatsoever, except in th* 1 parliament, for anything done 
bv them openJv in such courts as judge*; for the authority of a go> - 
ernment cannot be maintained, unless the greatest credit be given In 
those who are so highly entrusted with the administration of public 
justice* and it would be impossible for them to keep up in the ,*eo 
pie that veneration of their person*, ami submission to their judg- 
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ments, without which it is impossible to execute the laws with vigor 
and success, if they should be continually exposed to the prosecu- 
tions of those, whose partiality to their own causes would induce 
them to think themselves injured. Yet if a judge will so far forget 
the dignity and honor of his post, as to turn solicitor in a cause 
which he is to judge, and privately and extra judicially tamper with 
witnesses, or labor jurors, he has no reason to complain, if he be 
dealt with according to the same capacity to whieh he so basely de- 
grades himself.” 

Comparing these passages together, the intention of the 
author is apparent, that, in the first place, the Judges are not 
answerable at all for mere error of judgment ; and in the sec- 
ond, they are triable only in Parliament for matters of a crimi- 
nal nature. The same point is fully asserted in Bacon : 

“But though they are to judge according to the settled and estab- 
lished rules and ancient customs of the nation, approved for many 
successions of ages, yet are they freed from all prosecutions for any- 
thing done by them in court, which appears to have been an error of 
their judgment.” 

So tender and delicate is the law in this respect, that even 
justices of the peace are sacredly guarded from every kind of 
prosecution upon account of their opinion. Upon the 10th of 
May, 1757, a motion was made in the King’s Bench 3 for an 
information against two justices of the peace, for arbitrarily, 
obstinately and unreasonably refusing to grant a license to 
one Henry Day, to keep an inn at Eversley; where it was 
alleged and sworn to be fit and proper, and even necessary, 
that there should be an additional one (there being one there 
already), and for which occupation of keeping an inn this 
man was (as those 4 two justices themselves had allowed on a 
former occasion) a proper person, they having before licensed 
him to do so at another place. 

Lord Mansfield and Mr. Justice Denison held that not- 
withstanding this was a matter left in a great measure to the 
discretion of the justices, yet if it appeared to the 
Court, from sufficient circumstances laid before them, that 
their conduct was influenced by partial, corrupt or arbitrary 


8 Rex v. Young, Burr 556. 
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views, instead of exercising a fair aiul candid discretion, the 
Court might call upon them to show the reasons whereby they 
guided their discretion. 

The Justices thus entrusted have a right to judge for them- 
selves; no man can judge for another. And this power is en- 
trusted to them by the constitution, by the Legislature. It 
may be very dangerous to them to be obliged to give their rea- 
sons publicly ; though they may have very sufficient ones to sat- 
isfy their own minds, and to direct their own judgments. And 
if they are thus entrusted, why are they liable to be called to 
an account by any other jurisdiction, unless they act faultily 
and willfully wrong? Indeed, if they do willfully wrong, let 
them be punished; but where they act quite conscientiously, 
they arc not accountable to anybody. 

But if it clearly appear that the Justices have been par- 
tially, maliciously or corruptly influenced in the exercise of 
this discretion, ami have (consequently; abused tin* trust re- 
posed in them, they are liable to prosecution by indictment 
or information, or even, possibly, by action, if the malice In* 
very gross and injurious. 

If their judgment is wrong, yet their heart and intention 
pure, God forbid that tiny should la* punished! 

Judge Tilling hast said, that nothing could have induced the 
gentlemen of the Court to accept, the oilier to which they were 
appointed, but a regard to the public good; that their perqui 
sites were trifling, and their salaries not worth mentioning. 
The only recompense they expected, or could receive, was a 
consciousness of rectitude, which had supported them, and he 
was confident would support them, through every change of 
circumstances; melancholy indeed would be the condition of 
the citizens, if the Supreme Judiciary of the state was liable 
to reprehension, whenever tin* caprice or the resentment of a 
few leading men should direct a public inquiry. As one mem- 
ber of the Court, he felt himself perfectly independent, while 
moving in the circle of his duty; and however lie might !>e 
affected for the honor of the state, he was wholly indifferent 
about any consequences that might possibly respect himself. 
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The opinion he had given resulted from mature reflection, 
and the clearest conviction ; his conscience testified to the pur- 
ity of his intentions, and he was happy in the persuasion, that 
his conduct met the approbation of his God. 

Judge Hazard. My brethren have so fully declared my 
sentiments upon this occasion, that I have nothing to add by 
way of argument. It gives me pain that the conduct of the 
Court seems to have met the displeasure of the administration. 
But their obligations were of too sacred a nature for them 
to aim at pleasing, but in the line of their duty. It is well 
known, that my sentiments have fully accorded with the gen- 
eral system of the Legislature in emitting the paper currency ; 
but I never did, I never will, depart from the character of an 
honest man, to support any measures, however agreable in 
themselves. If there could have been a prepossession in my 
mind, it must have been in favor of the act of the General 
Assembly; but it was not possible to resist the force of con- 
viction. The opinion I gave upon the trial was dictated by 
the energy of truth : I thought it was right — I still think so. 
Be it as it may, we derived our understanding from the Al- 
mighty, and to Him only are we accountable for our judg- 
ment. 


THE QUESTION CONSIDERED. 

October Jl. 

A debate took place among the members of the Assembly, 
and the question being stated, “ whether the Assembly was 
satisfied with the reasons given by the Judges in support of 
their judgment?” it was decided in the negative. A motion 
was made to dismiss the Judges from their office ; but before 
the. (\nesi\ou was taken on this motion, the following memorial, 
signed by the three Judges was read : 

To his Excellency the Governor, and his Honor the Speaker of the 
Lower House of Assembly : To be communicated to both Houses. 

“The underwritten, appointed justices of the superior court, etc., 
at the annual election in May last, for the term of the current year, 
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and cited to appear before the General Assembly at their present 
session, by an order therefor, passed at their last session, specially 
convened in the city of Newport, *to render the reasons of a certain 
judgment given by said court, at the last term thereof in the county 
of Newport, having appeared before both houses in a grand com- 
mittee, and made full communication of all the proceedings of the 
Court, relative to the case in which said judgment was rendered; and 
having entered into a full and free examination of the several parts 
and principles of the penal law in question, and compared them with 
the constitution, or fundamental laws ol‘ the state, am) all other laws 
operating thereon, which secure to the citizens thereof their rights 
and privileges; and having established their observations thereon bv 
many the most approved authorities in law, as well as by the con- 
stitution and doings of the Federal I nion, and the members thereof, 
since the revolution in this country; for the advice and assistance of 
the General Assembly in point of legislation — concluded, by utterly 
denying the power of the legislature to call upon them for the par- 
ticular reasons of their judgment in that, or any other case; and de- 
clining to render the same — alleging and maintaining, by arguments 
and authorities of law, that lor the same they are ‘accountable only 
to God (under the solemnities of their oath of nflice) and to their 
owm consciences.’ And while, to remove misapprehensions, they dis- 
claim and totally disavow any the least power or authority, or the 
appearance thereof, to contravene or control the constitutional laws 
of the state, or acts of the general assembly — they conceive that the 
entire power of construing and judging of the same, in the last re- 
sort, is vested solely in the supreme judiciary of the stale. And 
wdiereas, in the citation aforesaid, no charge is contained against the 
underwritten, in their aforesaid capacity, nor had they reason to ap- 
prehend any proceedings were to be grounded thereon, to affect 
their lives, liberties or property, or their estate in their olliee afore- 
said; or their good name and character, as officers of' this stale:— 
And whereas, from appearances, there is reason to apprehend that 
a design is formed, and ripening for execution, by a summary vote 
of the Legislature, either to dismiss them from their aforesaid ofliee, 
or to suspend them from the power of exercising the same: 


“Wherefore, they prav that they may have a hearing by counsel 
before some proper and legal tribunal, an d an opportunity to answer 
to certain and specific charges, if any such can be brought against 
them, before any sentence, or judgment be pussed, injurious to any 
of their aforesaid rights and privileges. And this they claim and 
demand as freemen, and officers of this state; and, at the same time, 
with deference, utterly protest against the exercise of any power in 
the Legislature, bv a sumnmrv vote, to depriv* them of their right to 
exercise the functions of their aforesaid ofliee, without the aforesaid 
due process of law, or a commencement thereof (in which latter case 
a suspension only from the duties of offlee ran take place) More f hr 
full term for which they were appointed mid ensured. umler the 
constitution of the state, shall he completed : and more cspeo.-lly, 
upon a mere suggestion of a mere error o! judgment. 
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The memorial having been received, the Judges informed 
the Assembly, that they wished to be heard by counsel. 

James M. Varnum , 4 who had argued the case upon which 
the Court had pronounced the judgment complained of, was 
permitted to address the House in defense of the Court. 

Mr. VaYnum said that the necessity of exhibiting the memo- 
rial upon the table, arose from the motion last made by one 
of their honorable members, for dismissing the Judges from 
office, without any previous charge of criminality. A measure 
so novel as this motion tended to produce, could not have been 
foreseen or expected ; and, therefore, it would not be thought 
strange if the counsel was not fully prepared to meet and 
oppose it. What do the Judges pray for? That if they are 
to be passed upon for anything respecting their duty, they 
may first know for what offense they are to be judged; that 
the particular charge or charges may be specified; that they 
may have time for defense ; that they may be heard before a 
tribunal legally constituted; and that they may be heard by 
counsel. 

Is there a gentleman in this Assembly so inattentive to the 
rights of his constituents, as to refuse, upon this occasion, 
what the lowest peasant, nay the vilest criminal, is entitled 
to receive? I presume there is not. And notwithstanding 
many of them may suppose that the honor of the Legislature 
is wounded by the deeision of the Court, and so would wish 
to restore it, even by sacrificing the Judges ; yet I am confi- 
dent they will not incur the imputation of real disgrace, by 
removing the barriers to personal security, and the preserva- 
tion of property. For if they would preserve in the minds of 
the citizens an attachment to their measures, and a veneration 
for their laws, they certainly will not openly violate the laws 
themselves. 

Be pleased to recollect a paragraph m our declaration of 
rights, our Magna Cliarta, wherein it is provided, “that no 
man, of what estate and condition soever, shall be put .out of 

4 Ante, p. 551. 
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his lands and tenements, nor taken, nor imprisoned, nor dis- 
inherited, nor banished, nor any ways destroyed, nor molested, 
'without being ior it brought to answer by due eourse of la\v. ,> 
If it were in the power of the General Assembly to nullify this 
part of our constitution v which we utterly deny) they have 
not done it. The right is still guarded by all the solemnities 
of law, and therelore the honorable remonstrants claim and 
demand its benefits. This they do, from your Honors, not as 
a legislative, but as acting in a judicial capacity ; for the pass- 
ing of sentence is the exercising a judiciary power, grounded 
upon a pre-existing law. You are bound then by that oath, 
to which you all submitted as a necessary qualification. pr»'\i- 
ously to your becoming members; and which is in these words: 
“And you do farther engage equal right and justice to do to 
all persons that shall appeal unto you for your judgment in 
their respective eases.” 

It is perfectly immaterial upon the present argument, 
whether the judgment of the Court was right or wrong; 
whether it was agreeably to law, or against law. The only 
question is, whether they can, in any respect, be brought to 
answer for it, but by due course of law? And consequently, 
whether they can be passed upon and condemned, until they 
be proved guilty of a crime? 

The tenure by which all commissions arc held in this state, 
is for the space of one year. Consequently, during that term, 
every officer has an interest, a kind of estate, inseparably an- 
nexed to his appointment, to be divested of which, he must 
either neglect, misuse, or abuse his trust, so as to work a for- 
feiture. This neglect, misuse and abuse, include questions of 
fact, which must appear, either by the confession of the party, 
or by proof, before the forfeiture can be declared. Hut how 
can the facts appear to be true or false, without an impartial 
and candid examination? And how can such examination 
take place until the facts or charges are particularly stated, 
and the party accused have an opportunity of making defense, 
in such way as he shall deem most beneficial to himself? Sup- 
pose he should deny the facts, he must certainly be presumed 
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innocent till the contrary appear. How shall the contrary 
appear, but by producing evidence, oral or written? If oral, 
has he not a right to cross-examine the witnesses, to disqualify 
them, or produce others to disprove their testimony, either by 
destroying their credibility, or proving some other proposition 
totally inconsistent with that asserted by them? Or, if the 
evidence be written, has he not a right to suggest and establish 
alteration, diminution, or even forgery itself? In short, can 
there exist, in contemplation of law, the possibility of an ac- 
cusation, that cannot be controverted, and proved to be 
groundless ? 

If the Judges held their commissions during the pleasure 
of the General Assembly, then indeed they might be removed 
without the formalities of a trial. But, even in that case, the 
exercise of so high a prerogative, without some kind of sug- 
gestion and proof, would be deemed injurious and oppressive. 
In the present case, however, wherein the Judges cannot be 
molested, but by being called to answer for some crime, by 
due course? of law, there is not even a suggestion, that they 
have intentionally departed from the line of their duty. Then 
are they secured in their posts, during the term of their ap- 
pointment, in as sacred a manner as the property of any in- 
dividual is guarded against the encroachments of a rapacious 
neighbor. They stand upon the firm ground of rectitude and 
independence. If any man has any accusation to exhibit, let 
him come forth ; let him produce the list of his charges; they 
are willing to meet him. But they will meet him only upon 
due and legal process, and before a court lawfully qualified to 
try them. Should no such accusation be made, what remains 
but that the Judges be immediately discharged from any fur- 
ther attendance upon this Assembly ? 

Should they be impeached, I pledge myself to show, that 
they cannot be tried by this honorable Assembly. But if a 
contrary sentiment should prevail, I must request time, till 
the next session to be prepared with arguments and authori- 
ties, to establish a doctrine so important in its consequences. 
Permit me, however, for the present, to observe, that in Eng- 



595 


THE RHODE ISLAM* J EDGES 

land the judgos arc appointed by the King, as the supreme* 
executive. Their commissions are during good lH»havior ; and 
therefore they are not triable by the King, but by the Parlia- 
ment only, and upon impeachment. Were they to be tried by 
the King, who appoints them, their judgments might be influ- 
enced by his authority; and so the channels of justice would 
be corrupted. Besides, the King is the party accusing, and 
consequently cannot be the judge; for tin* very act of com- 
plaining, presupposes an opinion that the party complained 
of is guilty. Hence it is that the grand jurors, who make 
presentment, are disqualified ultimately to decide upon the 
fact. 

In this state the judges are appointed by both houses of 
Assembly, in a grand committee. In this respect, they re- 
semble the King; and therefore cannot try the judges upon a 
criminal charge. In the present instance, both houses of 
Assembly are the party complaining; in this respect also, they 
resemble the King, and so cannot be the triers. For, with 
deference to the legislators present, there may be an Assem- 
bly, whose interested views might induce them to establish sys- 
tems totally subversive of the constitution, and of political as 
well as civil liberty. To effect which, the Supreme .Judiciary 
must be the creatures of their power; and such creatures they 
would finally be, were the Judges to he appointed, accused, 
and tried by them. 

Let the human heart, and, as I have the honor of addressing 
myself to some who profess, and even attempt to teach the 
doctrines of Christianity, the conscience also, be consulted 
upon this question. Should not the parties litigant be equally 
indifferent to the Judge, who is to decide upon their contro- 
versy? Why is it, that jurors may be challenged, and re- 
moved, for favor, but that the mind should be perfectly un- 
biased, and open to the reception of truth ? Why, like Cirsar’s 
wife, should they be incapable of being suspected, unless that 
the parties themselves might feel a perfect confidence in their 
judges? Can that confidence be placed upon this occa- 
sion? Has not the matter been taken up rather in a political 
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than a juridical point of view? I do not assert ; but has it not 
been determined, in a convention of part of the members, to 
remove the Judges, and appoint others who will execute, at 
all events, the penal acts ? Has not one town in particular pro- 
ceeded so far, as to instruct its deputies to use their utmost 
influence in bringing the Judges to punishment? Can these 
members be considered as impartial triers? Is it possible td 
suppose, but that the influence of their constituents will have 
some weight in forming their opinion? Can they be objected 
to, as having prejudged the cause? If they cannot, is there 
not a moral certainty of condemnation ? If they can, will not 
the objection be so far extended, as to prevent the possibility 
of a legal decision ? 

Be entreated, therefore, O ye guardians and protectors of 
the people, seriously to reflect upon the magnitude of the 
present question, and the important events that may result 
from your determination. “The Great Judge of all the earth, 
can He do wrong?” Of beings rational, He requires the 
“heart.” And “as a man believeth in his conscience, so is he.” 
Submit then to the heavenly standard. And, as the Judges 
have acquitted themselves conscientiously, in the sight of God 
and man, add to the general plaudit, which shall waft their 
names upon the wings of immortal fame, to the latest pos- 
terity. 


THE DECISION. 

A motion was .made and agreed to, that the opinion of the 
Attorney General be taken, and the sentiments of the other 
professional gentlemen requested, whether constitutionally, 
and agreeably to law, the General Assembly could suspend, or 
remove from office the Judges of the Supreme Judiciary Court, 
without a previous charge and statement of criminality, due 
process, trial, and conviction thereon ? 

William Charming 5 (Attorney General) observed, that as it 

® Changing, William. (1751-1793.) Bom Newport. Graduated 
Pnncefcon, 1769. Studied law with Oliver Arnold, at Providence j 
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was at all times his duty, so he derived a peculiar pleasure, 
iu rendering to the Legislature every legal assistance in his 
power. He had attended the trial upon the information, with- 
out any bias or partiality upon his mind; and was happy in 
the conviction, that the whole conduct of the Judges, upon 
that interesting occasion, demonstrated the greatest candor 
and uprightness; and. according to his private opinion, their 
determination was conformable to the principles of constitu- 
tional law. But, be their judgment agreeably to law or not, 
confident lie was, that there would he a fatal interruption, if 
not annihilation to government, if they could lie suspended, 
or removed from office, for a mere matter of opinion, without 
a charge of criminality. How that charge should be preferred 
and conducted, he did not presume to decide, as it might pos- 
sibly be the subject matter of an after question, and was not 
contained in the present order. 

Mr. Bradford informed the House, that lie was not present 
at the trial in Newport, nor had he attended to the proceed- 
ings of the Legislature respecting the Judges, excepting so far 
as related to the citation, and the memorial upon the table; 
till then, lie never doubled but the General Assembly were 
vested with constitutional authority, to try and remove any 
officer by them appointed, for any mal practices in his office; 
but from the observations that had been made, he very much 
doubted the propriety of his former opinion; one point, how- 
ever, was clear and certain, that as the Judges were commis- 
sioned and sworn for the term of a year, they could not be 

called to the bar, 1771. He filled many hoimrablc offices in Rhode 
Island. Attorney General, 1777-178*, i<!M-l7U.t. H*' his elec- 

tion in 1787 in consequence of hi> opposition n> the paper money 
laws. United States District Attorney. 17!»l-17h:t. 11c was an able 

advocate. One of his eleven children was W illiam Lllerv t ban- 
ning, D. D. , 

<* Bkadfotid, Wm. (172JM808.) Born Plympton, Mass. Studied 
medicine and commenced practice in Warren. Removed to bnstol 
after several years and studied law. Deputy-Governor ot the > late, 
1775-1 778. For manv years Speaker <>•' Hie General Assembly. Sen- 
ator to Congress, 1702. In 17">1 married Mary Le Huron ol lly- 
mouth. Trustee Brown University, 1 78.,-! *08. 
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deprived of their powers during that term, but by regular im- 
peachment, in which the charges against them must be par- 
ticularly stated; a trial, in which they would have an un- 
doubted right for time to prepare their defense, and to be 
heard by counsel ; and condemnation, upon full proofs of the 
charges. In the proceedings now before the House, there was 
not a charge, or the appearance of one, against the Court, to 
which they could, in any manner, be held to answer. lie was 
really astonished, that so much time should be taken up in 
needless inquiries, and fruitless altercations. He had been 
honored with a seat, in one or other of the houses of the As- 
sembly, for upwards of thirty years, and could not recollect 
a period, in which harmony and unanimity were more essen- 
tially wanting, than at the present time. The people of this 
state had been well governed ; they had been a happy people, 
and might still be as happy as any on earth, if all party con- 
tentions could be laid aside, and every one strive to soothe the 
cares, and heal the wounds, of his neighbors. He besought, 
he entreated the members to embrace tl le present moment, in 
which there seemed to be a spirit of conciliation, to put an 
end to all further contentions among themselves, but what 
might arise for the sake of information. And, as they re- 
garded the honor, the peace, and the safety of the state, that 
they would discharge the Judges from any further attendance, 
and apply themselves in earnest, and with one mind, to such 
measures as would render them happy at home, and respect- 
able abroad. 

Mr. Ilelme 7 said, that the subject was new, and he was not 
fully prepared to give an opinion. But at present, he inclined 
to think, that there was no constitutional law by which the 
question could be solved. It must, therefore, be in the breast 
of the General Assembly to point out the mode of trial by an 
act for that purpose, should a trial be thought necessary. If 

7 Helme, Bouse J. Son of James Helme, Judge of the Colonial 
Common Pleas Court. Practiced law in South Kingstown. Secre- 
tary to General Assembly, 1776-1777. Member of Rhode Island As- 
sembly, 1778, 1786, 1788. Died 1789 at New Shoreliam. 
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they should proceed to try the Judges, either by themselves, 
or a court to be specially appointed for that purpose, they 
must cause them first to be impeached, and state the fads par- 
ticularly upon which the impeachment is founded. The com- 
mon law would direct the manner of process; and should they 
be found guilty, they could not be removed from their office, 
but by a bill, in nature of a bill of attainder, which must pass 
both houses, and be enacted into a law. 

Mr. Goodwin H fully acquiesced in the opinions already given. 

The matter was further discussed by Henry Marchant" and 
Benjamin Bourne?" who defended the positions taken by the 
Attorney General. It was resolved, by a very large majority, 
that the three Judges, having been fully heard before the As- 
sembly, had rendered no satisfactory reasons for their judg- 
ment in the case of Trevett against Wheeden ; but as they 
were not charged with criminality in giving their judgment, 
they be discharged from any further attendance upon the 
Assembly on that account . 11 


8 Goodwtn. Henry. (1750-1789.) Horn Boston. Kdiicatod at 
Harvard. Studied law and opened an oilier at Taunton. Afterward 
removed to Newport. Attorney -General. 17S7. “lie was patronized 
by the paper-rnoney party, and they made him Attorney-General of 
the State; but lie would not go all lengths with them, and they with- 
drew their patronage.” He died at Bristol. 


0 Ante, p. f>r>l . . , , . 

10 Bourne. Benjamin. First representative to Congress under 
the constitution. Afterwards a Circuit Judge ot the l nited States. 

Mumforp, Paul. (1754-1805.) Born South Kingston, h i. 
Graduated Yale, 17.', 4, 178(i, A. M. Settle, I in Newport. Ke, .resent,, - 
tive General Assembly. 1774. Hemmed m Miwh.. when 

British oeeupied Newport. Member ( onued „t War. Deputy 
General Assembly from both |daees. .Ind>re oinmon I le„> Hn*<" 
r„ 1777 .ludoe Superior Court. 177S. Member I pper lions,-. 

17711-1781. Chief dust ice Kliode Island. 1 ] * ! ' . > 'V‘ ,!- Hl ” 1 ‘ 

Senator, 1801-1 80.1. Lieutenant Governor. lMt-.i «<>.>. 

Hazahi,, .Ioskimj. (1728-1 700. ) Horn Houtb Kn.iist.H,. 1C I.J 
wiy from there, 1750. LieiiteiianM uloncl o * 
sociate Justice Supreme Court, 17H0. 



THE CASE OP BREACH OF NEUTRALITY BY 
CITIZENS OF THE UNITED STATES, 
RICHMOND, VIRGINIA, 1793. 

THE NARRATIVE. 

A large majority of the American people heartily sympa- 
thized with the French Revolution, though Alexander Hamil- 
ton and many of the Federalists were shocked at the excesses 
of the Jacobins. Thomas Jefferson wrote: “ rather than it 
should have failed I would have seen half the earth deso- 
lated,’ 9 and the whole country was for a time filled with en- 
thusiasm for the new French Republic. When in the spring 
of 1793 Citizen Genet 1 landed at Charleston as its first minis- 
ter to the United States, the people went wild. In Philadelphia, 
a great banquet was held in his honor ; and the head of a roast 
pig was named Louis XVI, passed around the table to each 
guest, who plunged his knife into it while uttering some senti- 
ment about liberty and the rights of man. The French craze 
was everywhere and Americans of every class imitated the 
Revolutionists in Paris, by wearing the cockade, erecting lib- 
erty poles and addressing men as Citizen and women as Citi- 
zeness. 

An important part of Citizen Genet’s mission was to ask 
the United States to join France in the war just declared be- 
tween the Republic and Great Britain and other European 

1 Genet, Edmond Charles. (1765-1834.) Born Versailles, 
France. Known ns “Citizen Genet.” for the French had abolished 
all titles except Citizen and Citizeness. Was recalled in 1794, but 
never went back to France. His friends, the Girondins, had fallen 
from power, and the leaders had been guillotined by the Jacobins. 
He became an American citizen, married a daughter of Governor 
Clinton, settled on the Hudson, became a scientific farmer and died 
at his home there. He was only twenty-eight when he arrived in 
America, but had already made a name for himself in annexing 
Geneva to the French Republic. 
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States. France had reason to expect this — for she had helped 
to win our independence and by a treaty between the two 
countries made at the close of that war, we had guaranteed 
forever the french possessions in America; each country had 
agreed to shelter in its ports the privateers and prizes of the 
other and that no other country should have the right to tit 
out ships in the ports of France or the United States, (ienet 
proceeded at once to commission every French Consul in the 
United States as a Court of Admiralty to try and condemn 
such prizes as French cruisers might bring into port and to 
fit out privateers in our chief harbors. Hut President Wash- 
ington was determined that the country should take no hand 
in European wars, and he at once issued the iirst Neutrality 
proclamation that the country had known. In it lie called on 
all good citizens to take no part in aiding or abetting either of 
the belligerent powers, warning them if they did. they would 
be prosecuted to the full extent of the law. Washington's 
position was most unpopular. The Kejmhliean party not only 
took the side of (Ienet against the Administration, but its 
newspapers attacked his character most violently, charging 
that he had sob I himself to the English, and "for the first 
time the popularity of Washington suffered a partial eclipse."* 
But he was immovable, for he saw that the position of the 
new nation in the* affairs of the world must be established at 
the outset, and he was convinced that the KVpublir would be 
short lived if it did not absolutely refuse to take any hand in 
the political cjuarrels and wars of Europe. As to the Treaty 
of 1778, that he argued was made with the French King, who 
had been guillotined and had no successor, and as a treaty of 
alliance should be construed to refer only to defensive wars, 
and France was raging an offensive war. Fhief Justin* Jay 
was sent to Richmond to declare to the country the law on the 
subject, but the first prosecution which took place in the State 
of Pennsylvania failed utterly. ■* This charge, though it was 


2 2 Elson Hist. V. S. 1H8. 
s See Henfleld’s Case, post , p. 615. 
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not delivered to the particular Grand Jury by whom the first 
indictment for violation of American neutrality was found, 
yet was prepared by the Chief Justice of the United States 
as a notice to the citizens of the country and as a guide to the 
prosecuting officers and courts throughout the Republic. 


THE PROCEEDINGS. 

In the Circuit Court of the United States, Middle District of 

Virginia , Richmond, May, 1793 . 4 5 

May 22. 

Chief Justice Jay/’ Gentlemen of the Grand Jury: That 
citizens and nations should use their own as not to injure 
others, is an ancient and excellent maxim ; and is one of those 
plain precepts of common justice, which it is the interest of all, 
and the duty of each to obey, and that not only in the use they 
may make of their property, but also of their liberty, their 
power and other blessings of every kind. 

To restrain men from violating the rights of society and of 
one another, and impartially to give security and protection 
to all, are among the most important objects of a free gov- 
ernment. I say a free government, because in those that are 


4 This prosecution, which is always cited as the earliest case on the 
subject of the common law jurisdiction of the Federal courts, and 
was considered of so much importance by General Washington, as to 
justify a special meeting of Congress, and by Mr. Jefferson as to re- 
quire a distinct explanation to the British government, is now for 
the first time reported. The charges of Chief Justice Jay and Judge 
Wilson were printed by the government for the purpose of explain- 
ing abroad the position of the United States, but they have never 
yet been published to the public. Dr. Wharton, however, among the 
papers of Mr. Rawde, who, as District Attorney, conducted the pros- 
ecution; and those of Mr. Duponceau, who, with Mr. Sergeant and 
Mr. Ingersoll, were counsel for the defense, was able to find a com- 
plete report. Wharton, State Trials, post , p. 616. 

5 Jay, John. (1745-1829.) Born New York City. Delegate Con- 
tinental Congress, 1774-1777. Chief Justice New York, 1777-1779. 
President of Congress. Secretary of State. Chief Justice Supreme 
Court of the United States, 1789-1794. Resigned to accept the mis- 
sion to England where he negotiated the Jay Treaty. Governor of 
New York, 1795-1801. 
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not free, these objects being in certain respects secondary to 
others are less regarded, and less perfectly provided for. 
Where the conduct of the citizens is regulated by the laws 
made by themselves and for their common benefit, and exe- 
cuted by men deriving authority from, and responsible to 
them, the most regular and exact obedience to those laws is to 
be expected, required and rendered. By their constitution 
and laws the people of the United States have expressed their 
will, and their will so expressed must sway and rule supreme 
in our republic. It is in obedience to their will, and in pur- 
suance of their authority, that this Uourt is now to dispense 
their justice in this district; and they have made it your duty, 
gentlemen, to inquire whether any and what infractions of 
their laws have been committed in this district, or on the seas, 
by persons in or belonging to it. Proceed, therefore, to inquire 
accordingly, and to present such as either have, or shall come 
to your knowledge. 

That you may perceive more clearly the extent and objects 
of your inquiries, it may be proper to observe that the laws 
of the United States admit of being classed under three heads 
of descriptions: 

First. All treaties made under the authority of the United 
States. 

Second. The laws of nations. 

Third. The constitution, and statutes of the United States. 

Treaties between independent nations arc contracts or bar- 
gains which derive all their force and obligation from mutual 
consent and agreement ; and consequently, when once fairly 
made and properly concluded, cannot be altered or annulled 
by one of the parties, without the consent and concurrence of 
the other. Wide is the difference between treaties and stat- 
utes — we may negotiate and make contracts with other 
nations, but we can neither legislate for them, nor they for 
us; we may repeal or alter our statutes, but rio nation can 
have authority to vacate or modify treaties at discretion. 
Treaties, therefore, necessarily become the supreme law of the 
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land, and so they are very properly declared to be by the 
sixth article of the constitution. 

Whenever doubts and questions arise relative to the valid- 
ity, operation or construction of treaties, or of any articles in 
them, those doubts and questions must be settled according 
to the maxims and principles of the laws of nations applicable 
to the case. 

The peace, prosperity, and reputation of the United States, 
will always greatly depend on their fidelity to their engage- 
ments ; and every virtuous citizen (for every citizen is a party 
to them) will concur in observing and executing them with 
honor and good faith ; and that, whether they be made with 
nations respectable and important, or with nations weak and 
inconsiderable, our obligation to keep our faith results from 
our having pledged it, and not from the character or descrip- 
tion of the state or people, to whom, neither impunity nor the 
right of retaliation can sanctify perfidy ; for although perfidy 
may deserve chastisement, yet it can never merit imitation. 

2. As to the laws of nations — they are those laws by which 
nations are bound to regulate their conduct towards each 
other, both in peace and war. Providence lias been pleased to 
place the United States among the nations of the earth, and 
therefore, all those duties, as well as rights, which spring from 
the relation of nation to nation, have devolved upon us. We 
are with other nations, tenants in common of the sea — it is a 
highway for all, and all are bound to exercise that common 
right, and use that common highway in the manner which the 
laws of nations and treaties require. 

On this occasion, it is proper to observe to you, gentlemen, 
that various circumstances and considerations now unite in 
urging the people of the United States to be particularly ex- 
act and circumspect in observing the obligation of treaties, 
and the laws of nations, which, as has been already remarked, 
form a very important part of the laws of our nation. I allude 
to the facte and injunctions specified in the President’s late 
proclamation ; it is in these words : 

“Whereas, it appears that a state of war exists between Austria, 
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Prussia, Sardinia, Groat Britain, and the Tniictl Netherlands of the 
one part, and France of the* otlior, and the* duty and interest of the 
United States, require that they should with sincerity au<l j:ot»d faith, 
adopt and pursue a conduct friendly and impartial 'towards the bel- 
li gerent powers: 

“I have, therefore, thought lit by these presents, to declare the 
disposition of the United States to observe the conduct aforesaid to- 
wards these powers respectively, and to exhort and warn the citi- 
zens of the United States, carefully to uxuid all acts and proceedings 
whatsoever, which may in any manner tend to contravene such dis- 
position. 

*‘1 do hereby make known, that whosoever of the citizens of the 
United States, shall render himself liable to punishment or forfeiture, 
under the law of nations, by commit titur. sliding, or abet tins: hostili- 
ties against any of the said powers, or by carrying In them those 
artieles which are deemed contraband, by the modern usage of na- 
tions, will not receive the protection «»f the* Tinted Slates against 
such punishment or forfeiture: and further, that 1 have "iven in- 
structions to those oflicers to whom it belongs, to cause prosecutions 
to be instituted against all persons who shall within the cognizance 
of the Courts of the United Stales, violate the law of nations, with 
respect to the powers at war, or any of them.'* 


]>v this proclamation, authentic and offieial information is 
given to the citizens of the United States: 

That war actually exists between the nations mentioned 
in it : 

That they are to observe a conduct friendly and impartial 

towards the belligerent powers: 

That offenders will not be protected, but on the contrary, 

prosecuted and punished. 4i 

The law of nations, considers those as neutral nations w 10 
take no part in the war. remaining fri.-n.ls to both pnrli.-s, 
and not favoring the arms of one to the detriment »! the 
other"; and it declares that a “nation, desirous safely to en- 
joy the conveniences of neutrality, is in all things to show an 
exact impartiality between the parties at war; for should he. 
when under no obligation, favor one to the detriment of the 
other, he cannot complain of being treated as an adherent and 
confederate of his enemy, of which no nation would Ik- the 

dupe if able to resent it. . . , 4 

The proclamation is exactly consistent with and declaratory 

of the conduct enjoined by the law of nations. 



606 


IV. AMERICAN STATE TRIALS 


It is worthy of remark that we are at peace with all these 
belligerent powers not only negatively in having war with 
none of them, but also in a more positive and particular sense 
by treaties with four of them. 

By the first article of our treaty with France it is stipulated 
that “there shall be a firm, inviolable and universal peace, 
and true and sincere friendship between his Most Christian 
Majesty, his heirs and successors, and the United States; and 
between the countries, islands, cities and towns situate under 
the jurisdiction of his Most Christian Majesty and of the 
United States, and the people and inhabitants of every degree, 
without exception of persons or places .’ 9 

By the first article of our treaty with the United Nether- 
lands, it is stipulated that “there shall be a firm, inviolable 
and universal peace, and sincere friendship between their High 
Mightinesses, the Lords and States General of the United 
Netherlands and the United States of America, and between 
the subjects and inhabitants of the said parties, and between 
the countries, islands and places situate under the jurisdiction 
of the said United Netherlands and the United States of 
America, their subjects and inhabitants of every degree, with- 
out exception of persons or places.” 

The definitive treaty of peace with Great Britain began 
with great solemnity, in the words following: 4 4 In the name 
of the most holy and undivided Trinity.” By the seventh 
article of this treaty it is stipulated that 4 4 there shall be a 
firm and perpetual peace between his Britannic Majesty and 
the United States, and between the subjects of the one and 
the citizens of the other.” 

By the first article of our treaty with Prussia it is stipu- 
lated that 4 4 there shall be a firm, inviolable and universal 
peace and sincere friendship between his Majesty, the King 
of Prussia, his heirs, successors and subjects on the one part, 
and the United States of America and their citizens on the 
other, without exception of persons or places.” 

By the laws of nations, the United States, as a neutral 
power, are bound to observe the line of conduct indicated by 
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the proclamation towards all the belligerent po Wei's, and 
that although we may have no treaties with them. 
But with respect to France, the United Netherlands, 
Great Britain and Prussia, the before-mentioned articles 
in our treaties with them, create additional obliga- 
tions, to-wit : all those obligations which result from 
express compact and from national faith, mutually, explicitly 
and solemnly pledged. Surely no engagements can he more 
wise and virtuous than those whose direct object is to main- 
tain peace and to preserve large portions of tin* human race 
from the complicated evils incident to war. While the people 
of other nations do no violence or injustice to our citizens, it 
would certainly be criminal and wicked in our citizens, for 
the sake of plunder, to do violence and injustice to any of 
them. 

The President, therefore, lias with great propriety declared 
“that the duty and interest of the United States reipiire that 
they should, with sincerity and good faith, adopt and pursue 
a conduct friendly and impartial towards the belligerent 
powers. ’ ’ 

A celebrated writer on the law of nations very justly ob- 
serves that “as nature has given to man the right of using 
force only when it becomes necessary for their defense, and 
the preservation of their rights, the inference is manifest that 
since the establishment of political societies, a right so dan- 
gerous in its exercise no longer remains with private persons, 
except in those kind of rencontres, where society cannot pro- 
tect or defend them. 

“In the bosom of society, public authority decides all dif- 
ferences of the citizens, represses violence and checks the im- 
pulse of revenge. It would be too dangerous to give every 
citizen the liberty of doing himself justice against foreigners, 
as every individual of a nation might involve it in a war, and 
how could peace be preserved between nations if it was in the 
power of every man to disturb it ? A right of so great moment, 
the right of judging whether a nation has a real cause of com- 
plaint, whether its case allows of using force, und having 
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recourse to arms ; whether prudence admits, and whether the 
welfare of the state demands it ; this right,” he says, “can only 
belong to the body of the nation, or to the sovereign its repre- 
sentative. It is doubtless one of those without w r hich there 
can be no salutary government.” 

It is ori those and similar principles that wiioever shall ren- 
der himself liable to punishment or forfeiture, under the law 
of nations, by committing, aiding or abetting hostilities for- 
bidden by his country, ought to lose the protection of his coun- 
try against such punishment or forfeiture. But this is not 
all, it is not sufficient that a nation should only withdraw its 
protection from such offenders, it ought also to prosecute and 
punish them. The same writer very justly remarks that “the 
nation or sovereign ought not to suffer the citizens to do any 
injury to the subjects of another state, much less to offend the 
state itself; and that not only because no sovereign ought to 
permit those who are under his command to violate the pre- 
cepts of the law of nature which forbids all injuries, but also 
because nations ought to respect each other, to abstain from 
all abuse, from all injury, and, in a word, from everything 
that may be of prejudice to others. If a sovereign who might 
keep his subjects within the rules of justice and peace, suffers 
them to injure a foreign nation, either in its body or its mem- 
bers, he does no less injury to that nation than if he injured 
them himself. In short, the safety of the state and that of 
human society require this attention from every sovereign. 
If you let loose the reins of your subjects against foreign 
nations, these will behave in the same manner to you, and in- 
stead of that friendly intercourse which nature has estab- 
lished between all men we should see nothing but one nation 
robbing another.” 

The respect which every nation ow es to itself imposes a duty 
on its government to cause all its law’s to be respected and 
obeyed, and that not only by its proper citizens, but also by 
those strangers who may visit and occasionally reside within 
its territories. There is no principle better established than 
that all strangers admitted into a country, are, during their 
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residence, subject to the laws of it ; ami if they violate the 
laws they are to be punished according to the laws; the design 
of pains and penalties being to render the laws respected and 
to maintain order and safety. Hence, it follows that the sub- 
jects of belligerent powers are bound, while in this country, 
to respect the neutrality of it. and are punishable in common 
with our own citizens for violations of it. within the limits 
and jurisdiction ol‘ the United States. 

It is to be remembered, that every nation is. and ought to 
be, perfectly and absolutely sovereign within its own domin- 
ions, to the entire exclusion of all foreign power, interfer- 
ence and jurisdiction, whether attempted by a foreign prince, 
or by his subjects, with or without his order. “It is a mani- 
fest consequence of the liberty and independence of nations, 
that all of them have a right to be governed as they think 
proper, and that none have the least authority to inter- 
fere in the government of another state. Of all the rights 
that can belong to a nation, sovereignty is doubtless the most 
precious, and that which others ought tin* most scrupulously 
to respect, if they would not do it an injury.” 

These are general principles — the laws to which they apply 
are numerous, and need not hr particularized in detail on 
the present occasion, it will be sufficient to lead your attention 
to one or two, which w ill serve to explain the reason and ex- 


tent of these principles. 

“The right of levying soldiers is a sovereign right belong- 
ing only to the nation. No foreign power can lawfully exer- 
cise it without permission, nor without previous permission 
can such attempts be otherwise regarded, than as improper 
interferences with the sovereignty of tin* country; on this 
head the law of nations is explicit, Ir declares. 

“That the right of levying soldiers belongs solely to the 
nation: this important power is the apiu-mla^ of the sover- 
eign; it makes a part of the supreme prerogative. No peison 
is to enlist soldiers in a foreign country w.thout the permis- 
sion of the sovereign. They who undertake to enlist soldiers 
in a foreign country, without the sovereign s permission, or 
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alienate the subjects of another, violate one of the most sacred 
rights both of the prince and the state ; it is a crime punished 
with great severity in every policied state. Foreign recruiters 
are hanged immediately, and very justly, as it is not to be 
presumed, that their sovereign ordered them to commit the 
crime ; and if he did, they ought not to have obeyed his order, 
their sovereign having no right to command what is contrary 
to the law of nature ; usually they who have practiced seduc- 
tion only are severely punished. But if it appears that they 
acted by order of the sovereign, such a proceeding in a for- 
eign sovereign is justly considered as an injury, and as a suffi- 
cient cause for declaring war against him, unless he conde- 
scends to make suitable reparation.” 

From the observations which have been made, this conclu- 
sion appears to result, viz. : That the United States are in a 
state of neutrality relative to all the powers at war, and that 
it is their duty, their interest, and their disposition to main- 
tain it: that, therefore, they who commit, aid, or abet hostili- 
ties against these powers, or either of them, offend against the 
laws of the United States, and ought to be punished; and con- 
sequently, that it is your duty, gentlemen, to inquire into 
and present all such of these offenses as you shall find to have 
been committed within this district. 

What acts amount to committing, or aiding, or abetting hos- 
tilities, must be determined by the laws and approved prac- 
tice of nations, and by the treaties and other laws of the United 
States relative to such cases. I doubt the expediency of antici- 
pating such cases, and endeavoring now to distinguish acts 
which do, from others which do not, involve the criminality in 
question. Singular cases may arise. If, in the course of your 
inquiries, you should experience difficulties, the Attorney 
General and, if necessary, the Court, will assist you. 

Before T dismiss this subject, it cannot be improper to re- 
mark, that a state of neutrality leaves us perfectly at liberty 
to exercise every humane, benevolent, and friendly office to- 
wards the powers at war and their subjects; and to continue 
our usual commerce with them, excepting only those offices 
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and that kind of trade, which may be designed and calculated 
to give to one party a military preponderantly to the detriment 
of the others. While we contemplate with anxiety and regret 
the desolation and distress which a war so general and so in- 
flamed will probably spread over more than one country, let 
us with becoming gratitude wisely estimate and cherish the 
peace, liberty, and safety with which the Divine Providence 
has been pleased so liberally to bless us. By the favor of 
Heaven, we this day enjoy a degree of prosperity unknown to 
any other nation in the world — let it be among our enjoy- 
ments to render our happiness instrumental in alleviating the 
misfortunes to which many have already been, and more will 
yet be, reduced by those national contentious — in a word — 
let us be faithful to all— kind to all— but let us also be just 
to ourselves. 

The people of the United States have exhibited too many 
proofs of virtue and intelligence, to leave room to doubt their 
continuing to be so guided by their usual integrity and good 
sense — but in every nation individuals will always be found 
who, impelled by avarice or ambition, or by both, will not 
hesitate to gratify those passions at the expense of the blood 
arid tears even of those who are free from blame. Such men 
are to be restrained only by fear of punishment. There is, how- 
ever, another consideration connected with the subject which 
merits much attention. It is natural in all contests, even for 
the best men, to take sides, and wish success to one party in 
preference to the other, our wishes and partialities becoming 
inflamed by opposition, often cause indiscretions, and lead us 
to say and to do things that had better have been omitted. It 
is not certain that the* irritability of the belligerent powers, 
combined with some indiscretions on our part, will not involve 
us in war with some of them. 

Prudence directs us to look forward to such an event, and 
to endeavor not only to avert, but also to lw* prepared for it. 
Among our preparations, then* can be none more important 
than union and harmony among ourselves. It. is very desir- 
able, that such an event do not find us divided into parties, 
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and particularly into parties in favor of either foreign nation. 
Should this be the case, our situation would be dangerous as 
well as disgraceful. While blessed with union in sentiments 
and measures relative to national objects, we shall have little to 
fear; and, therefore, it is sincerely to be wished that our citi- 
zens will cheerfully and punctually do their duty to every 
other nation, but at the same time carefully avoid becoming 
partisans of any of them. 

There is not a history of any nation which does not record 
the mischiefs they experienced from such parties, and they 
rarely present us with an instance of a nation being conquered 
and subjugated, without the detestable aid of its own degen- 
erate or deluded citizens. Nothing is more certain than, that 
if such parties should arise among the people, they will find 
their way into every department of government, and carry 
distrust and discord with them — dark and dreary would then 
be the prospect before us, and we should in vain look for the 
speedy return of those happy days, when the government was 
peacefully, wisely and prosperously administered, under the 
care and auspices of a patriot, in whom the United States have 
by repeated unanimity in their suffrages, manifested a degree 
of confidence, no less reputable to their own wisdom and virtue 
than to his. 

But, if neither integrity nor prudence on our part should 
prove sufficient to shield us from w r ar, we may then meet it 
with fortitude, and a firm dependence on the Divine protec- 
tion ; when ever it shall become impossible to preserve peace 
by avoiding offenses, it will be our duty to refuse to purchase 
it by sacrifices and humiliations, unworthy of a free and mag- 
nanimous people, either to dejnand or submit to. The subject 
presented by the proclamation, appeared to me to be highly 
interesting, and I thought it useful to treat it with much plain- 
ness, as well as latitude. I was aware that I was treading on 
delicate ground ; but as the path of my duty led over it, it was 
incumbent on me to proceed. 

On the third branch of the laws of the United States, viz. : 
their constitution and statutes, I shall be concise. 
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Here, also, one great unerring: principle, viz. : the will of the 
people, will take the lead. 

The people of the United States, being: by the grace anil 
favor of heaven, free, sovereign ami independent, had a right 
to choose the form ol national government which they should 
judge most conducive to their happiness and safety. They 
have done so, and have ordained and established the one 
which is specified in their great and general compact or con- 
stitution — a compact deliberately formed, maturely consid- 
ered, and solemnly adopted and ratified by them. Then* is not 
a word in it but what is employed to express the will of the 
people; and what friend of his country, and the liberties of 
it, will say that the will of the people is not to be observed, 
respected and obeyed? To this grin* nil compact every citizen 
is a party, and consequently, every citizen is hound by it. To 
oppose the operation of this constitution and of the govern- 
ment established by it. would be to violate the sovereignty of 
the people, and would justly merit reprehension and punish- 
ment. 

The statutes of the United States, constitutionally made, 
derive their obligation from the same souree. and must hind 
accordingly. Happy would it be for mankind, and greatly 
would it promote the cause of liberty and the equal rights of 
men, if the free and popular government which from time to 
time may result, should be so eonstrueted, so balanced, so or- 
ganized and administered, as to he evidently and eminently 
productive of a higher and more durable degree of happiness 
than any of the other forms. It is not sufficient to tell men 
by a bill of rights, that they are free, that they have equal 
rights, and that they are entitled to he protect in I in them ; men 
will not believe they are really free, while they experience 
oppression — they do not think their title to equal rights real- 
ized until they enjoy them; nor will they esteem that a good 
government, whatever may he its name, which does not uni- 
formly, imjmrtially and effectually protect them. 

The more free the people are the more strong ami efficient 
ought their government to be, and for this plain reason that it 
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is a more arduous task to make and keep up the fences of law 
and justice about twenty rights, than about five or six; and 
because it is more difficult to fence and restrain men who are 
unfettered than men who are in yokes and chains. Being a 
free people, we are governed only by laws and those of our 
own making — these rules are rules for regulating the conduct 
of individuals and are established according to and in pursu- 
ance of that contract which each citizen has made with the 
rest, and all with each. He is not a good citizen who violates 
his contract with society, and when society execute their laws, 
they do no more than the due operation and observance of 
which the common good and welfare of the community depend ; 
for the object of it is to secure to every man what belongs to 
him as a nation ; and by increasing the common stock of prop- 
erty, to augment the value of his share in it. Most essentially, 
therefore, is it the duty and interest of us all that the laws be 
observed and irresistibly executed. I might now proceed to 
call your attention to certain statutes which merit particular 
attention, and it would not be difficult to place them in points 
of view, in which their importance to the public would appear 
in strong lights — but having already detained you so long, and 
these subjects not being new to you, I will forbear enlarging 
on them on the present occasion. 

The manner in which you are to fulfil the duties now incum- 
bent on you, is specified in the oath you have taken. 

The experience of ages commends the institution of grand 
juries ; it has merited and received constant encomiums, and I 
trust, gentlemen, that your conduct on this and similar occa- 
sions, will afford new proofs of its utility and excellence. 




THE TRIAL OF GIDEON HENFIELD FOR 
ENLISTING IN A FRENCH PRIVATEER, 
PHILADELPHIA, 1793. 

THE NARKATIVE. 

The sympathy of one of the gm it political parties of the 
country and of the great majority of the people for France 
was at its height, when the first trial came on at Philadelphia 
to test the power of the government to enforce Washington s 
proclamation of neutrality. Two sailors on hoard a French 
privateer, who had enlisted in an American port, Gideon Hen- 
field and John Siuglctery. wen* indicted. They were Ameri- 
can citizens and eame elearly within the proelamation. On 
the day of the trial the latter eould not In* found and Ileiifield 
was put at the bar and a jury impanelled. The evidence was 
clear and the judges so instructed the jury, hut they were 
out hut a few minutes, when they returned with a verdict of 
not guilty. The result was received with cheers, for the jury 
had spoken the common sentiment of the city and country. A 
dinner was given to “Citizen Ileiifield that evening, at wliieh 
the French Minister announced that the “citizen had 
been formally taken under the protection ot the h rench Re- 
public. 1 

There was another reason than the I* reiieli sympathy whieh 
brought about the acquittal. Not only did the people think 
the proclamation unwise, hut a large number of lawyers 
and writers were arguing in every newspaper that it was un- 
constitutional as well. The constitution, tl.-y said, gave tin* 
President no power to make war or to make peace or 1o ap- 


i Unfortunately, however, for HenfieM. this “profeeti on" was not 
verv notent for, elated with the honor ot I' reach citizcnsli.p, he 
sallied forth in a new excursion, whieh resulted m Ins capture by a 
British cruiser. Wharton, p. HO vote. 

615 



616 


IV. AMERICAN STATE TRIALS 


point ministers without the consent and approval of the Sen- 
ate. ‘ ‘ If he should of his own will say to France, ‘the United 
States will side with you in this conflict, send you trpops, loan 
you money and equip your ships,’ would not every one in the 
country at once cry out that the President had no power to 
say such things, that he was really declaring war with Eng- 
land? If then he has no power to say to France, ‘we will side 
with you,’ what right has he to say, ‘we will not side with 
you, we will be neutral ?’ He has simply no right. Such mat- 
ters rest with Congress, and he ought plainly to have first con- 
sulted Congress .” 2 


THE TRIAL. 3 


In the Circuit Court of the United States, District of Penn- 
sylvania, Philadelphia, July, 1793. 


Hon. James Wilson , 4 * 6 
Hon. James Iredell/ 
Hon. Richard Peters / 1 


> Justices. 


July, 22. 


On this day, Mr. Jitstice Wilson charged the Grand 
Jury for the Pennsylvania District as follows: 


Gentlemen of the Grand Jury: Tt is iny cldty to explain to you the 
very important occasion on which this court is specially convened 


2 2 McMaster Hist. People V. S. 120. 

3 Biblioyraphy. *“State Trials of the United States, during the ad- 
ministrations of Washington and Adams, with references, Histor- 
ical and Professional and Preliminary Notes on the Politics of the 
Times. By Francis Wharton, author of a Treatise on American 
Criminal Law, etc. Philadelphia: Carey & Hart, 126 Chestnut 
street. 1849.” 

4 Wilson, James. (1742-1708.) Born in Scotland. A signer of 
the Declaration of Independence. Delegate to Continental Congress, 

1775-1787. Associate Justice Supreme Court of the United States, 
1789-1798. 

6 Iredell, James. (1750-1799.) Born in England. Associate Jus- 
tice Supreme Court of the United States, 1790-1799. 

6 Peters, Richard. (1744-1828.) Born Philadelphia. Graduated 
College (now University) of Pennsylvania. Admitted to bar, 1763. 
Registrar in Admiralty, 1771. Resigned at outbreak of Revolution. 
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and to state the points of law not less important to the nppliention 
of which that occasion gives rise. 

To the Judge of the Pennsylvania District, information was given 
on oath that certain citizens of the I'nited Slates had aeted in several 
capacities as officers on board an armed schooner, said to be com- 
missioned by France as a cruiser or private ship-of-\vnr ; and with 
others on board that schooner did capture and make prize of sev- 
eral ships or vessels belonging to liis Britannic Majesty, and other- 
wise assist in an hostile manner in annoying the commerce of the 
subjects of his said Britannic Majesty, who is at peace with the 
United States, contrary to their duty as citizens of the \ nited 
States. 

On receiving this information the Judin* issued his warrant for 
apprehending the persons against whom complaint was made, that 
they' might answer for their doings in the premises, and he dealt 
with according to law. 

That legal proceedings in this and some other business might he 
had speedily, one of tin* Judges ot the Supreme tourt o! the l nited 
States and the Judge of the Pennsylvania District issued their war- 
rant, directing that on this day, and at this place a special session 
of the Uircuit Ooiirt for this district should he held, and that Brand 
and Traverse Jurors should he summoned to attend it. As the ( mill 
however is authorized generally to try criminal causes, if any oilier 
crimes or offenses cognizable in it he laid bet ore you or an* in your 
knowledge, it is your duly to present them. But to the business to 
which von have been particularly calhd. and t.» articles intimately 
connected with it, I shall coniine the remarks which l have to give 

you in charge. . . , . 

‘ 1 introduce them hv noticing, with pleasure, the near mid endear- 
ing relation between the freedom ami tlx* dignity ot man. In gov- 
ernments unfavorable to both, treaties and the "instruction “i 
treaties are numbered among the an-atm .m r rrn the secrets ot em- 
pire, enclosed within the cabinets of princes and secluded trom the 
iudgment of the citizens, whose lives and fortunes Imwever they 
chief! V affect; under our national ronstiiufion. treaties "»n.i‘osr a 
portion of the puhlie and supreme law ot the land ami m then 
construction a.ul enforcement ore l.r.. 1 .i;l 1 t openly Wtnrc n m- 

nals of onr country. <>f those tnlmnal- Juries »■•* »>' •••■ 

Was officer in Continental Umy Manlier 

° f W-is aHivein seeurma the MrilM. Ac. of Secession lor 

'thc EpiseoTml Chun* i» *«.««•.. ‘‘.Ih’’ T"",-," 

ft 

KIS STnliis estate “He.. * -v a part of 

Fairmont Park, Philadelphia. 
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part; under the construction given by those Juries, treaties will 
suffer neither in their importance nor in their sanctity. 

Sapientissima res tempus — says the profound Bacon in one of 
his aphorisms, concerning the augmentation of the sciences — time 
is the wisest of things. If the qualities of the parent may be ex- 
pected in the offspring, the common law, one of the noblest births 
of time, may be pronounced the wisest of laws. 

This expression, says a great lawyer (Finch on Law), is not new 
and strange, or barbarous and peculiar to England. It is the proper 
term for other laws also. Euripides mentions the common laws of 
Greece; and Plato defines common law to be that, which being taken 
up by the common consent of a country, is called law. In another 
place the same illustrious philosopher names it the golden and 
sacred rule of reason which we call common law. 

To the common law of England, however, the phrase is often 
peculiarly appropriated. Of this common law, the antiquity is 
unquestionably very high. But the precise era of its commence- 
ment, and the several springs from which it originally flowed, it is 
very difficult, if not altogether impracticable to trace. One reason 
for this may be drawn from the very nature of a system of com- 
mon law. As it is accommodated to the situation and circumstances 
of the people; and as that situation and those circumstances insen- 
sibly change, a proportioned variation of laws insensibly takes 
place; and it becomes impossible to ascertain the period when this 
change began, or to mark the different steps of its progress. 

It might be amusing and instructive, but at this time it would be 
improper, to sketch the general outlines of the system through the 
government of the Saxons down to the conquest of the Normans. 
Suffice it to observe, and the observation is important, that the com- 
mon law, as now received in America, bears, in its principles and 
in many of its more minute particulars, a stronger and a fairer re- 
semblance to the common law as it was improved under the for- 
mer, than to that law as it was disfigured under the latter. 

The accommodating principle of a system of common law will 
adjust its improvement to every grade and species of improve- 
ment, in consequence of practice, commerce, observation, study or 
refinement. As the science of legislation is the most noble, so it is 
the most, slow and difficult of sciences. Willing to avail itself of 
experience, it receives additional improvement from every new sit- 
uation to which it arrives; and in this manner attains, in the prog- 
ress of time, higher and higher degrees of perfection, resulting 
from the accumulated wisdom of ages. 

On some occasions the spirit of a system of common law is ac- 
commodating; but on others its temper is decided and firm. The 
means are varied according to times and circumstances, but its 
great ends are kept steadily and constantly in view. 

How effectually has the spirit of liberty animated this system in 
all the vicissitudes, revolutions and dangers to which it has been 
exposed! In matters of a civil nature the common law works itself 
pure by rules drawn from the fountain of justice. In matters of a 
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political nature it works itself pure by rules drawn from the foun- 
tain of freedom. 

It was this spirit which dictated the frequent and formidable de- 
mands on the Norman princes, for the complete restoration of the 
Saxon jurisprudence. It was this spirit which, in Magna Chart a, 
manifested a strict regard to the rights of the Commons as well as 
those of the Peers. It was this spirit which extracted sweetness 
from all the bitter contentions between the rival houses of York 
and Lancaster. It was this spirit which preserved Kuglund from 
the haughtiness of the Tudors and from the tyranny of the Stuarts. 
It was this spirit which rescued tlu* States of America from the op- 
pressive claims and from all the mighty efforts made to enforce 
the oppressive claims of a British Parliament. 

The common law, says inv Lord Coke (Calvin's cast*, (> Hop. 881, 
is a social system of jurisprudence. She receives other laws and 
systems into a friendly correspondence; and associates to herself 
those who can give her information, or advice, or assistance. Does 
a contract bear a peculiar reference to the local laws of any par- 
ticular foreign country*? By the local laws of that foreign coun- 
try the common law will direct the contract to he interpreted and 
adjusted. Does a mercantile question occur? She determines it 
by the law of merchants. Does ,i question arise before her, which 
properly ought to be resolved by the law of nations? By that law 
she will decide the question. For that law in its full extent is 
adopted by her. The infractions of that law form a part of her 
code of criminal jurisprudence. 

In our present business, gentleman, this great subject deserves a 
full and a pointed illustration. Such as it is in my power, on a 
short notice, to give, I now proceed to lay lie fore you. 

The law of nature when applied to Stales of political societies, 
receives a new name, that of the law of nations. But though it re- 
ceives a new appellation, it retains unimpaired its qualities and its 
powers. The law of nations as well as the law of nature, is of obli- 
gation indispensable. The law of nations as well as the law of 
nature is of “origin divine.” There arc, it is true, laws of nations 
— perhaps it is to be wished that they were designated by another 
name — there are laws of nations which arc founded altogether on 
human consent; of this kind are national treaties. But the muni- 
cipal laws of a State are not more distinct from the law of nature 
than those consent tial laws of nations arc in their source ami power 
distinct from the law of nations properly so called. Indeed those 
consent ual laws of nations are not less controlled by the law of 
nations properly so called, than municipal laws are con I rolled by 
the law of nature. The law of nations is the law ot stales and 
sovereigns. On states and sovereigns it is obligatory in the same 
manner and for the same reasons, as the law ot nature is obligatory 
upon individuals. Universal and unchangeable is the obligation 
of both. IIow great, how important, how interesting are these 
truths! They announce In a fmr people how solemn their duties 
are! If a practical knowledge and a just sense of those duties 
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were diffused universally among the citizens, how beneficial and 
lasting would the fruits be! 

It seems to have been thought that the law of nations respects 
and regulates their conduct only in their intercourse with each 
other. A very important branch of this law containing the duties 
which a nation owes to itself, has in a great measure escaped atten- 
tion. Of a state, as well as of an individual, self-preservation is a 
primary duty. To love and to deserve an honest fame is another 
duty of a state as well as of a man. To a state as well as to a man, 
reputation is a valuable and an agreeable possession. It represses 
hostility and secures esteem. 

In transactions with other nations, the dignity of a state should 
never be permitted to suffer the smallest diminution. Need it be 
mentioned here, that happiness is the centre to which states as well 
as men are universally attracted! To consult its own happiness, 
therefore, is the duty of a nation. When men have formed them- 
selves into a political society, they may reciprocally enter into par- 
ticular engagements and contract new obligations in favor of the 
community or of its members. But they cannot, by this union, dis- 
charge themselves from any duties which they previously owed to 
those who form a part of the political association. Under all the 
obligations due to the universal society of the human race, the citi- 
zens of a state still continue. To this universal society it is a duty 
that, each nation should contribute to the welfare, the perfection 
and the happiness of the others. If so, t lie first degree of this duty 
is to do no injury. Among states as well as among men, justice is 
a sacred law. This sacred law prohibits one state from exciting 
disturbances in another, from depriving it of its natural advantages, 
from calumniating its reputation, from seducing its citizens, from 
debauching the attachment of its allies, from fomenting or en- 
couraging the hatred of its enemies. 

But nations are not only prohibited from doing evil, they are 
also commanded to do good to one another. On states as well as 
individuals the duties of humanity are strictly incumbent; what 
each is obliged to perform for others, from others it is entitled to 
receive. Hence the advantage as well as the duty of humanity. It 
may be uncommon, but it is unquestionably just to say, that nations 
ought to love one another. From the pure source of benevolence 
the offices of humanity ought to flow. By a nation these enlarged 
and elevated virtues should be cultivated with peculiar assiduity 
and ardor; of an individual, however generous his disposition may 
be, the sphere of exertion is frequently narrow; but of a nation 
this sphere is comparatively boundless. By exhibiting a glorious 
example in her constitution, in her laws, and in the administration 
of her constitution and laws, she may diffuse instruction, she may 
diffuse reformation, she may diffuse happiness over the whole ter- 
restrial globe. 

These maxims of national law, though the sacred precepts of 
nature, and of nature’s God, have been too often unknown and un- 
acknowledged by nations. Even where they have been known and 
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acknowledged, their culm still voire lms been drowned bv the clam- 
ors of ambition and by the thunder of war. 

Is it then unnecessary or improper here to say, }u*aee should be 
deemed the basis ot the happiness of nations, ‘‘peace on earth!** 
This is a patriotic as well as an angelic wish. Hut with war and 
rumors of war our ears in this imperfect state of things are still 
assailed. Into this unnatural state ought a nation to sutler herself 
to be drawn without her own art, or the net of him or them, to 
whom for this purpose she has delegated her power? Into this un- 
natural state should a nation sutler herself to lie drawn by the un- 
authorized, nay by the unlicensed eonduet of any of her citizens? 

These, gentlemen, are questions to which you are now culled to 
give the closest and deepest attention. That a citizen, who in our 
state of neutrality, and without the authority of the nation, takes an 
hostile part with either of the belligerent powers, violates thereby 
his duty, and the laws of his country, is a position so plain as to 
require no proof, and to he scarcely susceptible of a denial. 

Under the treaty of amity and commerce between the United 
States and France, it may la* made a question, whether the priva- 
teers of that power have a right to “lit out their ships in our ports.** 
This question arises from the twenty-second article of that treaty. 
“It shall not be lawful for any foreign privateers, not belonging to 
the subjects of his most Christian majesty, nor citizens of the 
United States, who have commissions from any other prince or state 
in enmity with either nation to lit out their ships in the ports of 
either the one or the other of the aforesaid parties." 

It may he alleged, that this prohibit ion against fitting the ships 
of privateers belonging to nnv other nation implies a permission to 
fit the ships of privateers belonging to France. Hilt this inference 
cannot justly he drawn. If, by a promise made to one person, I re- 
strain myself from lending money to any others. I am not surely by 
that restraining engagement, obliged to lend my money to him. It 
may he convenient, it may he necessary for me to reserve its appli- 
cation exclusively for my own purposes. In the same manner, by a 
stipulation, that in a war between France and Britain, we will not 
lend the use of our ports to the privateers ot the lalier, we are by 
no means obliged to lend il to those ot the lonner. It may he con- 
venient., it. may he necessary tor us to refine il to both. 

True it is, tiiat by the treaty we are oblig'd to refuse it in Britain, 
and this to one of’ the parties was probably an important object . 
Hut it remains in our option whether we will or will not grant it to 
France. Both the nations which made this treaty, might have tin* 
most unexceptionable, nay, the most commendable motives for reserv- 
ing to themselves this option. France, particularly, might have the 
strongest reasons for refusing to hind herself, at all events, to per- 
mit even the United States to fit out in her ports privateers against 
any nation however united to her by compact, with which (lie I nifod 
States might be at war. 

This option, perhaps with France a favorite one, each of the par- 
ties to the treaty reserved the power of making. This option our 
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nation, or its representatives for that purpose, have not yet made. 
This option private citizens are certainly unauthorized and unwar- 
ranted to make. Private citizens, therefore, assisting in a business of 
this kind, offend the law, and for their offenses are amenable to the 
justice of the nation. If you know of any such, it is your duty to 
present them here. 

In some instances citizens may be accountable for the conduct of 
their nation. In other instances the nation may be accountable for 
the conduct of its citizens. 

Tt is impossible indeed that even in the best regulated state, the 
government should be able to superintend the whole behavior of all 
the citizens and to restrain them within the precise limits of duty 
and obedience; it would be unjust, therefore, immediately to impute 
to the nation the faults or offenses which its members may commit. 
In every state, disorderly citizens are unhappily to be found. Let 
such be held responsible, when they can be rendered amenable for 
the consequences of their crimes and disorders. If the otf ended nation 
have the criminal in its power, it may without difficulty punish him, 
and oblige him to make satisfaction. When the offending citizen es- 
capes into his own country, his nation should oblige him to repair 
the damage, if reparation can be made, or should punish him accord- 
ing to the measure of his olfense. If the nation refuse to do either, 
it renders itself in some measure an accomplice in the guilt, and be- 
comes responsible for the injury. To what does this responsibility 
lead? To reprisal certainly, and if so, probably to war. And 
should the fortunes or the lives of millions be placed in either of 
those predicaments by the conduct of one citizen, or of a few citi- 
zens? Humanity and reason say no. The constitution of the United 
States says no. By that constitution, many great powers are vested 
in the first executive magistrate; others are vested in him, “by and 
with the advice and consent of the Senate.” But neither he, nor he 
and they in conjunction, can lift up the sword of the United States. 
Congress alone have power to declare war, and to “grant letters of 
marque and reprisal.” Who indeed should have the power to declare 
war but these, as the immediate representatives of those who must 
furnish the blood and treasure upon which war depends? With re- 
gard to this very interesting power, the constitution of the United 
States renews the principles known and practiced in England before 
the conquest. This indeed may be reckoned one of the chief differ- 
ences between the government of the Saxons and that of the Normans. 
In the former, the power of peace and war was invariably possessed 
by the Wittenagemote, and was regarded as inseparable from the 
allodial condition of its members. In the latter, it. was transferred 
to the king; and this branch of the feudal system, which was accom- 
modated perhaps to the depredations and internal commotions prev- 
alent in that rude period, has remained in subsequent ages, when 
from a total change of manners, the circumstances by which it was 
recommended, have no longer any existence. 

There is, by the way, a pleasure in reflecting on such important 
renovations of the venerable Saxon government ; and in discovering 
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that our national constitution is rendered illustrious by the antiquity, 
as well as by the excellence of some of its loading principles. The 
principle now under our view was urgeel as one reason why this 
constitution should he adopted by Pennsylvania; if urged with pro- 
priety then, it may he urged with propriety now. For what was 
then adopted, ought now to he supported.* This system will not 
hurry us into war. It is calculated to guard against it. It will not 
he in the power of a single man or a single body of men to involve 
us in such distress. For the important power of declaring war is 
vested in the Legislature at large. This declaration must he made 
with the concurrence of the House of Kc present at ivos. 

From this circumstance we limy draw a certain conclusion, that 
nothing hut our national interest will draw 11s into a war. 1 cannot 
forbear on this occasion, the pleasure of mentioning to you t lit* sen- 
timents of the great and benevolent man, whose works I have already 
quoted (Mr. NeckarL who has addressed this country in language 
important and applicable, in the strictest manner, to its situation, 
and to the present subject. Speaking of war, and (lie great caution 
that all nations ought to use. in order to avoid its calamities: "And 
you, rising nation," says lie, "whom generous efforts ha\e freed from 
the yoke of Kurope! Let the universe he struck with still greater 
reverence at the sight of the privileges you have acquired, by seeing 
you continually employed tor the public felicity. Ih» not oiler it as 
a sacrifice at the unsettled shrine of political ideas, and of the de- 
ceitful combinations of warlike ambition: avoid, or at least delay, 
participating in the passions of our hemisphere; make your own 
advantage 4 of the knowledge which experience alone has given to our 
(del age, anel preserve for a long term, the* simplicity of childhood; 
in short, honor human nature hv showing, that when left !•» its own 
feedings, it is still capable of those* virtues that maintain public 
tinier, anel eif that prudeiiee which ensures public tranquility." 

On this great subject of peace* and war, the* voice eif all France* is 
responsive to t lie* language* of our National Constitution. When the 
interesting question was before her national assembly, its delibera- 
tions, we* are* tolel, we*re watched with anxiety by eeiuntless thousands. 
All Paris was in agitation, anel when the* decree* was pronoime'cel, that 
the lives and fortunes of twenty-five millions of me*n should not bo 
at the disposal of a single* individual. the*rc was a shout of acclama- 
tion raised, which reached from the garden of the Tuih*ries to the* 
extremes! province of Franco. 

(’an we believe for a moment that this generous nation would wish 
to bereave us of a security which they themselves se> highly anel so 
justly prize? 

July 27 . 

The Grand Jury returnee] an indictment against Gideon 
Henfield. The first count declared that a war was going on 
by land and sea between the* Republic of France on the one* 
hand, and the Kings of Prussia, Sardinia. Hungary, Great 
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Britain and the States General of the Netherlands on the 
other ; that there was a treaty of amity and commerce between 
the United States and the Netherlands and that by the Consti- 
tution of the United States it is provided that all treaties 
made or which shall be made under the authority of the United 
States shall be the supreme law of the land. It charges that 
by letters of marque a ship called the Citizen Genet was com- 
missioned by the Republic of Prance to take and destroy ships 
of the Netherlands arid to wage war against them on the 
high seas; that Henfield, being an inhabitant of the United 
States, well knowing this and intending to break the 
treaty of amity aforesaid, became a master on board the said 
ship, and unlawfully sailed to several places to take the ships, 
goods and moneys of the Netherlands against the treaty afore- 
said and against the Constitution of the United States, its 
peace and dignity. 

There were other counts as to Prussia, Hungary, Sardinia 
and Great Britain. 

The Prisoner pleaded Not Guilty. 

William Rawle , 7 United States District Attorney, and Ed- 
mund Randolph , 8 Attorney General, for the United States. 


7 RawTjK, William. (1750-1836.) Born Philadelphia. Studied law 
in New York, and afterwards crossed the Atlantic, and entered as a 
student at the Middle Temple. He became a leader of the Philadel- 
phia Bar, and for more than twenty years his professional business 
was very great and his income very large. He was one of the Re- 
visers of the Pennsylvania laws, and the author of “Views of the 

Constitution of the United States,” and “The Study of the Law.” 
Says Dr. Wharton (Trials, p. 31 n.) : “His mind* was eminently 
clear and discriminating, and his arguments and speeches simple, 
strong, earnest, and impressive. Of his kind and courteous deport- 
ment during a career of prosperity, all who were thrown in contact 
with him could bear witness, and those who saw the evening of his 
life darkened, as it had been, by vicissitudes, cares and severe phys- 
ical pain, still lit up by liis calm, patient, and most instructive en- 
durance, can well imagine that the same spirit and the same Chris- 
tian humility had tempered his more prosperous days. The only ad- 
ministrative public office which Mr. Rawle ever held, was that of 
Attorney of the United States for the District of Pennsylvania, 
which he received from the hands of General Washington, by whom 
he was much respected and esteemed. In this capacity he accom- 
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Firm E. Duponceau* Jand Ihgersull 1 * and Jonathan D. 
Sergeant , n for tin* Prisoner. 


Till*: EVIDENCE 


Hilary Haler, Lewi* Ih’hlms, 
Joint Muraon and J tunes Has* t it 
testified tor the Government. 
From their evidence it appeared 
that Gideon lletifield was a rit- 
izen of the United States, resid- 


in« in Salem. Massachusetts. Bc- 
iug a sea tarirn; man he had Ikhmi 
absent lor some time, and about 
May l. 17tKi, hem;: then at 
Charleston. South Carolina, 
and desirous of coming to Phil- 


panied the President, in the expedition, whieh. in 17m, proceeded to 
the western part of this State for the purpose of i|Uelling the instir- 
reetion whieli there broke out, and Mr. Hawle ami General Hamil- 
ton occupying the same tent, formed part of Washington's family. 
Afterwards followed the unpleasinu duty of proseculnig the offend- 
ers; and in the performance of this painful task Mr. KawleV firm- 
ness was still mild und forbearing." 

h Kamku.pii. Kumi'Mi. Porn Virginia. Delegate to Continental 
Congress. 177!M7K.‘>. Member of Convention whieh framed the 
I'nited States Constitution, 17SS. Governor of Virginia. 17hS. At- 
torney General of the I’nited States, 17S9-179J. Seeretarv of State, 
17!M.“ Died isl.h 

! * I>ri»(»M t;.\r. Pikiskf: Ktiknxk. ( 1700-lsi 1. | Horn Franee. Came 
to America as aid to Huron Steuben. Settled in Philadelphia and lie- 
eame eminent as a lawyer. President of the American Philosophical 
Society. Author of “Memoir on the Indian Languages of North 
America." 


10 J nukhsoll. Jarkd. (1 7.'>0- 1 ) Horn New Haven, Conn. Son 

of an Admiralty Judge of Pliiladelphia. Studied law at the Inns of 
Court in London, llis Whig principles and American birth render- 
ing dangerous a longer stay in London, he lef t there after the Decla- 
ration of Independence, and spent some time in Franee, and then 
returned to Philadelphia to the practice of the law. Was one of llic 
representatives from Pennsylvania in the Continental Congress, and 
in the convention which formed the Constitution of the Cnitcd 
States, where, though a lawyer and a fluent one. lie made no speech. 
Attorney General of Pennsylvania, 1701-1800, For a 

short time District Attorney of the Cnitcd State- for Pennsylvania, 
but resigned, finding the duties of the ollice to interfere with his 
practice. Offered, but declined. Federal Circuit Judgeship for New 
Jersev, Pennsylvania and Delaware, organized in 1801. For the 
eighteen months preceding his death was President of the District 
Court of Philadelphia. Federal candidate for Vice-President, of the 
United States, 1812. 

11 Sergeant, Jonathan Dn -kin-sox. (1740-1 HKI.) Bom Newark. 
N. J. Member Continental Congress, 1770-1777. Attorney General 
of Pennsylvania, 1777. Died October. 1793, in Pliiladelphia. 
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adelphia, he applied to the mas- 
ter of a packet, who asked him 
more for his passage than he 
could afford to pay, whereupon 
he entered on board the Citizen 
Genet, a French privateer, com- 
missioned by the French Repub- 
lic and commanded by Pierre 
Johannen. Captain Johannen 
promised him the berth of prize- 
master on board the first prize 
they should capture, and the 
ship William, belonging to Brit- 
ish subjects, having been cap- 
tured about the 5th May, he was 
put on board her as prize-mas- 
ter, with another person, and ar- 
rived in that capacity at Phila- 
delphia. On his examination be- 


fore the magistrate, he protested 
himself an American, that as 
such he would die, and therefore 
could not be supposed likely to 
intend anything to her prejudice. 
He declared if he had known it 
to be contrary to the President’s 
proclamation, or even the wishes 
of the President, for whom he 
had the greatest respect, he 
would not have entered on board. 
About a month afterwards, be- 
ing before the same magistrate, 
he declared he had espoused the 
cause of France, that he now con- 
sidered himself as a Frenchman, 
and meant to move his family 
within their dominions. 


Mr. Rawle and Mr. Randolph (to the jury). Every 
member is accountable to society for those actions which may 
affect the interest of that society. The United States being 
in perfect peace with all nations, and allied in friendly bonds 
with some, their national situation requires a perfect neutral- 
ity from every motive applicable to our common interest. 
An aggression on the subjects of other nations done in an hos- 
tile manner and under color of war is a violation of that neu- 
trality. If not under the color of war it would be an act of 
piracy. But by the laws of nations, if one of the belligerent 
powers should capture a neutral subject fighting under a com- 
mission from the other belligerent powers, he could not punish 
him as a pirate, but must treat him as an enemy, and it would 
be a good cause of declaring war against the nation to which 
he belonged ; and if treated as an enemy without just cause 
it is the duty of the nation to which he belongs to interfere in 
his behalf ; and thus arises another cause of war. Hence the 
act of the individual is an injury to the nation, and the right 
of punishment follows the existence of the injury. 

The right of peace and war is always vested in the govern- 
ment. It is with us in the United States, but Congress alone 
possesses it. By the formation of the society every individual 
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has consented to its being thus exclusively deposited for the 
general benefit. No individual, then 1 fore, can assume the ex- 
ercise of this right. For if one could do it. one thousand might, 
and while the government declared peace the tragedy of war 
would be acted in its defiance. 

If one individual has a right to associate with the subjects 
of one of the Kdligerent powers, another individual has an 
«*<jual right to do the same with the other belligerent power, 
thus the eitizens of the neutral nation might be fighting with 
each other. Fnder this unhappy prospect, the national char- 
acter and existence of Ameriea are lost ; and instead id* being 
members of a great nation, we become a band of miserable 
Algerines. 

The facts here show : That Ilenfiehl is a citizen and inhabi- 
tant, though afterwards lie takes counsel and alters his note. 
That he entered on board the privateer, Citizen (jeuct, at 
Charleston. That she was a commissioned vessel. That lie 
aided and assisted in taking the prize, and came in on board 
her as prize-inaster. The sufferings and character of Ilenfiehl 
can have no operation here: it is a point for the Court, and 
no justification. 

F ranee is at war with Austria. Spain, Portugal, and Sar- 
dinia. with whom we are at peace; with Crcat Britain, with 
whom a treaty of peare exists; and with the Cubed Nether- 
lands and Prussia, with whom there i>. peace, amity, and com- 
merce. To the first two we are related as having neither given 
nor received offense. Put the want of a treaty with them will 
not justify the individual in his aggression on them. With 
Croat Britain is a treaty of peace, by Article 7, of which it is 
provided that there shall be a firm and perpetual peace be- 
tween his Britannic Majesty and the Cubed States, and the 
subjects of the one and the citizens of the other. With the 
Cnitcd Netherlands and Prussia, treaties not only of peace but 
of mutual friendship and liberal commerce. The com mission 
under which the proceedings of defendant took place is gen- 
erally against all these powers, though actual aggresioi: is 
charged as to one only. That one is one with whom we have 
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a treaty of peace, which is the supreme law of the land, and 
this is the positive prohibitory law. 

Thus, an infraction of this kind, unless punished, becomes a 
good cause of war on the part of the offended nation. It is 
an offense against our own country, at common law, because 
the right of war is vested in the government only. In a state 
of nature the right adhered to the individual. It is lost by 
joining society. The common welfare requires this position in 
its fullest extent, otherwise a few individuals, for avaricious 
purposes, might involve the nation in a war; otherwise, the 
members of the nation, taking opposite sides, might destroy 
the nation in detail : otherwise, the primary duty due from 
the citizen to the nation would remain unperformed while his 
labors and his life were devoted to the service of foreigners. 
Nor are these only the speculations of the closet. We see them 
carried into effect in England in affirmation of national com- 
mon law, i. e., the law of nations. 

The English statute is not in force here, because the specific 
remedy for which alone it was made cannot be had, but the 
law which it aided, not introduced, is in force. The law of 
nations is part of the law of the land. This is an offense 
against the law’s of nations. It is punishable by indictment 
on information as such. It is agreed that the laws of nations 
point out different methods of proceedings: 1. By the bellig- 
erent power treating the offenders as pirates. 2. By negotia- 
tion, or the declaration of war. But the answer is that these 
are concurrent remedies. True, that some writers say they 
may be treated as pirates, and certain, that they may be 
treated as enemies. But these do not preclude the national 
right of proceeding against the delinquents judicially. So a 
man may defend himself against violence, but the assailant 
may be indicted. A man may peaceably retake his own prop- 
erty, but he may also have a replevin. A man may enter, etc., 
but he may have his ejectment. The same observations apply 
to negotiation. We may negotiate as well on national as on 
private concerns, but without prejudice to the judicial rem- 
edy. But it is the honor of free states that the judicial rem- 
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edy is necessary. That the Executive should be inadequate 
to sudden and unusual exertions of power is our pride and 
happiness; and that our courts should, with that impartial 
and unbiased dignity which characterizes their judicial inves- 
tigations of truth, apply the law of nations to men, of which 
nations are composed, and substitute the scales of justice for 
the sword of war. 

Hut it is said that there is a want of precedent for this pros- 
ecution. 

The first answer is. that it is demonstrated that the law of 
nations is part of the law of the land. The second answer is. 
that in numerous other instunees. enumerated by Hlackstone, 
the law of nations is enforced by the judiciary. In eases of 
this nature, we find provisions have been made by statute in 
affirmance of the law, providing more speedy and specific relief 
than the common course of the law will admit. Tims the 111 
Hen. VI. c. 4 was passed, and then, d das. 1., e. 4, which makes 
it felony to go out of the realm to serve a foreign prince with- 
out oath of allegiance. That an indietnieut will lie on the 
latter is unquestionable. On the former, see d Hulst. 2K — a 
case in point. 

It is urged, also, that the right of (‘migration is natural to 
freemen. It is no crime to Ihmmiiiic a French subject, and being 
a French subject, the defendant may lawfully enlist in this 
command. The answer is, that when a man has fairly and 
deliberately emigrated when lie has renounced his own coun- 

try. and has been received and domiciluted by the other — when 
all this has been done previously to the commission of the hos- 
tile act, and without a view to it. then* is no offense in an net 
of this kind. Hut the power of emigrating, and the power of 
renouncing the original count n\ are widely different. To 
(^migrate is declared to be, in most instances, lawful for a pri- 
vate citizen, in some it is dishonorable — as to leave a country 
under difficulties, as in a dangerous war, etc. Hut, at all 
events, if at the time the act was committed, tin* party was 
unquestionably a citizen, had not renounced his country, 'ind 
was not domicilatcd elsewhere, he cannot escape punishment 
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by becoming a citizen afterwards. Still less, when as ex- 
pressly stated and proved, he was then an inhabitant. Is not 
the defendant’s family still at Massachusetts? Is he not still 
upon the roll of their citizens ; were his family in want, would 
they not be entitled to public relief? Did he not declare that, 
as an American he would die ? 

It is said, it is true, that without actual expatriation, a free- 
man, in a free country, may consistently with the law of 
nations enter as a volunteer. 2 Lee, 251. The answer is to be 
found in Vattel 1. 3, § 13, in Addition to what is already cited. 
2. The principles of Lee are as questionable as those of Vat- 
tel are solid. It is prostrating the right of civil society, to 
support the right of man in a state of nature. The latter is 
destructive to civil society — which is instituted to prevent the 
pernicious effects of those rights. Grotius, whom he quotes, 
does not say so. Grotius treats simply of the right of emigrat- 
ing, and there is not a syllable of the matter treated on by Lee 
in the whole section of Grotius. Grot. 1. 2, c. 5, §24. But in 
the same section Grotius very justly says, that one ought not 
to go out of a state, when the interest of the state requires 
otherwise. And surely the interest of the state is affected by 
going out for these purposes. Lee himself excepts those states 
in which it was not allowable by the custom, as he terms it. 
That this is the case in England is in proof. And it has not 
been altered here. The bill of rights declares, emigration 
shall not be prohibited. 

It is contended, however, that the act done — having been 
done on board the vessel — it is there French country, and the 
act there is lawful. The answer is, that in no respect is a for- 
eign vessel a foreign country. Suppose the defendant had on 
board that vessel committed a private offense, the indictment 
lays it as having been done by a citizen — an inhabitant. There 
is really no technical difficulty. 

The evidence cames fully up to the case. The defendant 
was in Charleston ; he there entered the vessel, and to argue 
that the instrument by which the offense is committed shall 
protect him from punishment, is an absurdity. By this the 
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old doctrine of deodands is reversed : there the instrument par- 
took of the offense 1 : here the offender is to In* incorporated into 
the innocence of the instrument. 

Let us suppose America engaged in war, and that one of her 
faithless children prefers the other party, joins an hostile 
detachment which lias already invaded his own country, or 
enters on hoard a foreign privateer lying in our hay. and com- 
mits those nets, which in war are lawful, in peace, crimes. 
Does the right to emigrate, the right to choose his country, to 
renounce his former allegiance protect him here? 

It will he said that this is not a parallel ease. What is the 
difference? 1. The offender iti the latter case has a right to 
leave one country and become a citizen of another. 2. He has 
a right to disengage himself entirely from the obligations of 
duty and obedience to tin* first country. 2. The act of joining 
the other country, of itself, exempts him from those primary 
obligations. So far, t In* parallel is exact. To escape its effect, 
it may he asserted, that a man can never lift his hand against 
his native country. Hut, then, what becomes of all these 
rights? If the slavish doctrine of an unalienable allegiance 
is admitted, it totally destroys the right of emigration. Thus 
after all this circuit we are let down where we began, viz. : 
That the emigration from one country and the reception in 
another must Ik* substantially and definitively effected before 
the acts of hostility. 

Let it not he said that this doctrine violates the rights of 
man. It is on the rights of man that it is established The 
rights of man are the rights of all men in relation to each 
other, and when voluntarily assumed in society founded on 
principles of genuine freedom, they form a useful, benevo- 
lent and endearing system, in which as much is received as is 
given. Perfect equality is one of those rights. We render 
ourselves equal when we all submit to the laws. That equality 
is destroyed if one man can set himself above them. That 
equality is destroyed if one man with impunity may involve 
three millions in war. 

With the honor of being the first in the eighteenth century 
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to unfurl the standard of freedom we unite the glory of being 
the first in the records of man who deliberately composed a 
constitution of government, combining every noble, every use- 
ful, every rational, every patriotic object, and containing 
within itself the means of acquiring and securing them all. 
Of this the prominent effects strike the most careless eye. 

The world does not exhibit a fairer picture of felicity, more 
useful industry, more wholesome laws, more public and pri- 
vate virtue, more genuine and uniform improvement, more to 
attract the admiration of the traveller and secure the affec- 
tions of the citizen than the land we inhabit. Yet it is on such 
a country that inconsiderate and selfish men would pour the 
miseries of war. 

Is it not fair to ask them by what authority have you or I 
delegated to an individual the right of subjecting us to the 
pressure of heavy taxes, to the desolation of property, to the 
destruction of agriculture and of commerce, to the dangers 
of military service, in short, to the havoc and miseries of war? 
Has Pennsylvania, have the United States? No. Our excel- 
lent constitution has wisely vested this solemn, awful step in 
the collected wisdom and patriotism of the whole country. 
There the necessity of the war and the means of defense will 
be compared by men selected by their country and responsible 
to it, but not by men who involve us in what they profess they 
will not share with us, and in the very act which draws on us 
the greatest political affliction renounce the very connection 
which has alone rendered us liable for their conduct. Have 
the Convention of Prance requested it? No. They have re- 
quested our neutrality. 

The French people who assisted us formerly did it under 
the sanction and approbation of their sovereign. Instead, 
however, of his having no power over them, as stated by the 
other side, the operation of most positive and powerful laws 
was suspended, with a view to that public assistance which 
afterwards took place. The intention of Prance was soon 
known; she declared herself when she thought the time 
mature. 
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Mr. Duponcrau , Mr. i utjtrsoU and Mr. Sergeant addressed 
tin* jury; ami argued : 1. That the indiet ment did not inelude 
an offense* at eoiiimou law. 2. That if the President’s proela- 
matiou created such an offense, the ease before the Court was 
committed before the proclamation was made. It. That though 
the treaty with Morocco prohibited the enlisting of American 
citizens under such circustances as the present, yet there was 
no such provision in tin* treaty with France, and hence the 
inference from its express introduction into the former treaty 
is that it was intentionally omitted from the latter. 4. That 
independently of these grounds, as there was no statute giv- 
ing jurisdiction, the Court could take no cognizance of the 
offense. 

Mr. JrsTiCE Wilson. This isi gentlemen of the jury, a 
ease of the first importance. Cpon your verdict the interests 
of four millions of your fellow -citizens may be said to depend. 
Hut whatever be the consequence, it is your duty, it is our 
duty, to do only what is right. 

It has not been contended, on the present occasion, that the 
defendant lias any peculiar exclusive right to take a part in 
the present war between the Furopcan powers, in relation to 
all of whom the C 1 1 i t * * . 1 States are in a state of peace and tran- 
quility. If he has no peculiar or exclusive right, it naturally 
follows, that what lie may do every other citizen of the Fluted 
States may also do. If one citizen of the Foiled States 
may take part in the present war, ten thousand ma\ . 
If they may take part on one side, they may take part on the 
other ; and thus thousands of our fellow-citizens may associate 
themselves with different belligerent powers, destroying not 
only those with whom we have no hostility, hut destroying 
each other. In such a ease, can we expert pence among their 
friends who stay behind? And will not a civil war, with all 
its lamentable train of evil, be the natural effect? Yet what 
is right must be done, independent of the consequences, which 
I have only stated, in order to lay before you the necessity of 
seriously considering the case entrusted to you before you de- 
eide upon it. 
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Two principal questions of fact have arisen, and require 
your determination. The first is, that the defendant, Gideon 
Henfield, has committed an act of hostility against the sub- 
jects of a power with whom the United States are at peace: 
this has been clearly established by the testimony. The second 
object of inquiry is, whether Gideon Henfield was at that time 
a citizen of the United States. This he explicitly acknowl- 
edged to Mr. Baker; and, if he declared true, it was at that 
time the least of his thoughts to expatriate himself. 

The questions of law coming into joint consideration with 
the facts, it is the duty of the Court to explain the law to the 
jury, and give it to them in direction. 

It is the joint and unanimous opinion of the Court, that the 
United States, being in a state of neutrality relative to the 
present war, the acts of hostility committed by Gideon Hen- 
field are an offense against this country, and punishable by 
its laws. 

It has been asked by his counsel, in their address to you, 
against what law has he offended? The answer is, against 
many and binding laws. As a citizen of the United States, 
he was bound to act no part which could injure the nation; 
he was bound to keep the peace in regard to all nations with 
whom w r e are at peace. This is the law of nations; not an 
cx post facto law, but a law that was in existence long before 
Gideon Henfield existed. There are, also, positive laws, exist- 
ing previous to the offense committed, and expressly declared 
to be part of the supreme law of the land. The Constitution 
of the United States has declared that all treaties made, or to 
be made, under the authority of the United States, shall be 
part of the supreme law of the land. I will state to you, gen- 
tlemen, so much of the several treaties in force between 
America and any of the powers at war with France, as applies 
to the present case. The first article of the treaty with the 
United Netherlands, declares that there shall be a firm, in- 
violable, and universal peace and sincere friendship between 
the States General of the United Netherlands and the United 
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States of America, and between the subjects and inhabitants 
of the said parties. 

The seventh article of the definitive treaty of peace between 
the United States and Great Rritain, declares that there shall 
be a firm and perpetual peace between liis Britannic Majesty 
and the United States, afid between the subjects of the one 
and the citizens of the other. And the first article of the 
treaty with Prussia declares that there shall be a firm, inviol- 
able. and universal peace and sincere friendship between Ilis 
Majesty the King of Prussia and his subjects, on the one part, 
and the United States of America and their citizens on the 
other. 

It may be observed, that the treaty would not be less suffi- 
cient in relation to the present question, if “subj^ts’* and 
“citizens'* had not been mentioned. These treaties were in 
the most public, the most notorious existence, before the act 
for which the prisoner is indicted was committed. The noto- 
riety may, indeed, be said to have been greater than that of 
the general Acts of Congress: since, besides the same mode of 
publication, they are expressly referred to in the constitution. 

Much has been said on this occasion, by the defendant's 
counsel, in support of the natural right of emigration: but 
little of it is truly applicable to the present question. Knii- 
gration is, undoubtedly, one of the natural rights of man. 
Yet. it does not follow from thence that every act inconsistent 
with the duty is inconsistent with the state of a citizen. Noth- 
ing is more inconsistent with the duty of a citizen than trea- 
son : but it is because he still continues a citizen that he is 
liable to punishment. 

The Jt'ikje concluded by remarking, that the jury, in a gen- 
eral verdict, must decide both law and fact, but that this did 
not authorize them to decide it as they pleased : they were as 
much bound to decide by law as the judges; the responsibility 
was equal upon both. 

The Jury retired about f), and came into court again about 
half-past 11, when they informed the Toner they had not 
agreed. They were desired to retire again, which they did. 
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July 28 . 

The Jury returned into court this (Monday) morning, hav- 
ing delivered into the hands of the Judge a privy verdict on 
Sunday morning, soon after the adjournment of the Court. 
The verdjct was Not Ouilty and the Prisoner was discharged. 




THE TRIAL OF JOHN ETIENNE GUINET FOR 
FITTING OUT AND ARMING A WARSHIP FOR 
A BELLIGERENT, PHILADELPHIA, 1796, 

THE NARRATIVE. 

The verdict in favor of lleutield was celebrated with such 
extravagant marks of joy ami exultation as to show that pun- 
ishment would not hr intlieted on those who should openly 
violate the rules preserihed for the preservation of neutrality 
hy an executive proclamation : and it exposed the government 
to tile ohloouy of having attempted a im-aMire wldeli the laws 
would not justify. The verdict was considered hy Washing- 
ton of such moment, as to lead him to use it as a principal 
reason for calling an extra session of < 'otigrcss. 

The next year a statute was passed hy Congress especially 
forbidding eertain acts in breach of neutrality, and a Grand 
•Jury indicted one John E. Guinvt. a resident of Philadelphia, 
for being concerned in the fitting out and arming in the river 
Delaware a vessel which was to be employed in making war 
against England and her allies. This time the government 
was successful, for the jury at once convicted the prisoner. 

Between the day of the acquittal of HciificUl and the day 
Guinet was convicted a great change had come over the people 
of the United States. Citizen Genet had gone too far. lie 
had threatened to appeal from the President to the people. 
He had written a dictatorial letter to Washington and had 
received a cold reply from Jefferson, the Secretary of State. 
The Cabinet had decided to demand his recall uml “the popu- 
larity of the French minister soon took a sudden turn and 
collapsed like a punctured balloon. The national pride had 
been touched and the public esteem for the hero of Trenton, 
of Valley Forge and of Yorktown again approached the 
zenith ." 1 


1 2 KIson Hist. l\ S. 180. 
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THE TRIAL. 2 

In the United States Circuit Court , District of Pennsylvania, 

Philadelphia, May, 1795 . 

Hon. William Paterson , 2 Judge . 

May 11. 

The Grand Jury for the District returned an indictment 4 
against John Etienne Guinet and John Baptist Le Mire, of 
Philadelphia. They were charged with being concerned, 
in the port of that city on December 1, 1794, in the fit- 

2 Bibliography. *Wharton Trials, see ante , p. 616; 2 Dali. 321. 

3 Patkrson, William. (1745-1800.) Horn at sea, of Irish parents. 
Graduated Princeton, 1703. Studied law with Richard Stockton. 
Admitted to bar, 1709. Member New Jersey Constitutional Conven- 
tion. Attorney General, 1 77(5. Member of Congress, 1780. Mem- 
ber Federal Constitutional Convention, 1787. United States Sen- 
ator, 1789. Governor of New Jersey, 1791. Associate Justice United 
States Supreme Court, 1793. Revised the Laws of New Jersey. 
LL. 1). Harvard and Dartmouth. 

4 The United States statute, on which the indictment was founded, 
declared as follows: Sec. 3. That if any person shall, within any 
of the ports, harbors, bays, rivers, or other waters of the United 
States, fit out and arm, or attempt to fit out and arm, or procure to 
be fitted out and armed, or shall knowingly be concerned in the fur- 
nishing, fitting out or arming of any ship or vessel, with inteilt that 
such ship or vessel shall be employed in the service of any foreign 
prince or state, to cruise or commit hostilities upon the subjects, citi- 
zens or property of another foreign prince or state, with whom the 
United States are at peace, or shall issue or deliver a commission 
within the territory or jurisdiction of the United States, for any ship 
or vessel, to the intent that she may be employed as aforesaid, every 
such person, so offending, shall, upon conviction, be adjudged guilty 
of a high misdemeanor, and shall be fined and imprisoned, at the dis- 
cretion of the Court in which the conviction shall be had, so as the 
fine to be imposed shall in no case be more than five thousand dollars, 
and the term of imprisonment- shall not exceed three years; and every 
such ship or vessel, with her tackle, apparel, and furniture, together 
with all materials, arms, ammunitions, and stores, which may have 
been procured for the building and equipment thereof, shall be for- 
feited, one half to the use of any person who shall give information 
of the oldense, and the other half to the use of the United States. 

See. 4. That if any person shall, within the territory ot jurisdic- 
tion of the United States, increase or augment, or procure to be in- 
creased or augmented, or shall be knowingly concerned in increas- 
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ting out and arming a vessel called Les Jumeaux with 
intent that it should be employed in the service of the French 
Republic to cruise and commit hostilities upon the subjects 
and property of the King of Great Britain and other foreign 
states with whom (as well as with the French Republic) the 
United States was at peace. 

Guinet, being the only one apprehended, pleaded Sot 
Guilty. 

William Raich;' for the United States. 

Mr. Levy, 6 for the Prisoner. 

THK KYI PENCE 

The following witnesses were then mounted. Soon after, a 

examined: Jlnrid Letior. James Frenchman applied to n ship 

Milnor, Henjawin Philips , Wit- carpenter to repair the vessel. 

Ham Saylee. and II on. Richard which was in a very rotten state; 

Peters. Their testimony estab- and, after some ditTiciilty. a lmr- 

lished the following facts: gain for that purpose was 

Los .litmeaux entered at t lie struck; but the carpenter de- 
port of Philadelphia in the dared he would only open the 

month of . laden with sugar number of ports (twenty) which 

and coffee, from Port-au-Prince; were pierced when she mine into 

and on her arrival she mounted port ; and in all other respects 

four guns and two swi' els. The fit her for a merchant ship. At 

vessel had originally been a the time of repairing her, she 

British cutter, employed in the was owned in shares by 1 e 

trade to the const of Guinea ; and M a it re, the original owner, and 

had ten port-holes on each side, seven other Frenchmen. The 

though only four were actually twenty ports licing opened, and 

open, at the time of her arrival, the other repairs of the vessel 

to accommodate the four guns, proceeding rapidly, the Govern- 

ing or augmenting the force of any ship of war, cruiser, or other 
armed vessel, which, at the time of her arrival within the United 
States, was a ship of war, cruiser or armed vessel in the service of 
a foreign prince or state, or belonging to the subjects or citizens of 
such prince or state, the same s being at war with another foreign 
prince or state with whom the Pnited States are at peace shall he 
punished." 

See ante, p. 0*2*4. 

*■ Lka y. Mosks. ( 17o 7-1S20.) Horn Philadelphia. Graduated Fiii- 
versity of Pennsylvania. 177*2. Earliest Jewish pruel it inner of law in 
Philadelphia. Admitted to liar 1778. 1 (reorder of Philadelphia. 

1802-18*22. Presiding Judge District (’ourt, 1 822- 1 H2’». Member 
Pennsylvania legislature. Trustee Pennsylvania University, 1802- 
18*20. H cached great emineiiee in the legal profe*Mon. 
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ment instituted an inquiry into 
the subject, in order to ascertain 
the nature and design of her 
equipments. On examination, 
the Master Warden found the 
vessel in great forwardness, her 
twenty port£ open, her upper 
deck changed, etc., and four iron 
guns on carriages, with two 
swivels, were lying on the ad- 
joining wharf. He, therefore, 
desired the carpenter to desist 
from working any further on the 
vessel, and made a report on the 
subject, to the Secretary at War; 
who directed that all the recent 
equipments of a warlike nature 
should be dismantled, and the 
vessel restored to the state in 
which she was when she arrived. 
The Master Warden, accordingly, 
caused the portholes to be shut 
up, and even refused to allow 
any ring-bolts to be fixed in the 
vessel. A few days before she 
left the port a witness said he 
saw four guns in her hatchway; 
the carpenter who repaired her 
said she carried with her from 
the wharf, the four guns and two 
swivels that she had brought in; 
and, according to the custom 
house entry, she sailed from the 
city in ballast, having nothing in 
her hold but provisions, water- 
casks, and wood for the ship’s 
use. It had been said, at one 
time, that she was to carry flour; 
at another time that she was to 
carry passengers; and Guinet 
had told the ship carpenter that 
she would be advertised on 
freight. She sailed in the mid- 
dle of the day, and some of the 
workmen went down in her as 
far as League Island. 

It appeared, l kewise, that she 
came to at Wilmington; that an 
apprentice to the pilot on board 
of her was left behind, in order 
to carry on some guns, cordage, 


and bedding; that, accordingly, 
he, in company with his master 
(who had returned from Wil- 
mington after piloting the ves- 
sel thither), two or three French- 
men that belonged to the vessel, 
and two black boys, carried and 
delivered on board three or four 
carriage guns; that the witness 
(who did not go on board) saw 
no appearance of other guns, 
which he could have done, though 
it was dark, had there been port- 
holes and the guns run out; 
that the pilotboat returned to 
Philadelphia the same night, for 
the purpose of carrying to the 
ship some of her crew, and two 
or three hogsheads ; that the 
hogsheads were put on board the 
pilot-boat the next day, and be- 
ing there opened, were found to 
be filled with a number of little 
kegs, the contents of which were 
unknown ; that, at the same time, 
twenty or thirty muskets, a num- 
ber of lanterns, cans, etc., were 
put on board; that the whole of 
this transaction took place in the 
night time, between 10 and 11 
o’clock; and that, during the 
same night, the pilot-boat, with 
three or four Frenchmen on 
board, pushed from the wharf, 
and sailed down to Wilmington, 
where the vessel still lay; that 
the things brought in the pilot- 
boat being put on board the ship, 
she got under weigh and pro- 
ceeded to Reedy Island; that 
there were then between 30 and 
40 persons on board; that the 
witness could not perceive that 
she had any guns or gun-car- 
riages on deck, though this might 
be owing to its being dark; that 
the vessel dropped down to New- 
castle; and the pilot-boat was 
again sent to Philadelphia, by 
order of an officer (as it would 
seem) belonging to the vessel, 
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who met the witness then*, and 
between 9 and 10 o’clock at night 
put one or two trunks and a 
large box on board the pilot - 
boat at South Street wharf; that 
there were then lying on the 
wharf six guns without can 
riages, which Unmet told the 
witness he must take on board 
the pilot-boat, at 12 o’clock at 
night; that the masts were so 
weak, that the witness was at tirst 
afraid to undertake it; that he 
went, however, to borrow a run- 
ner and tackle from an adjoin- 
ing sloop; that Guinet concluded 
to fiost pone heaving the guns 
into the boat till t lie next even- 
ing; and, in the intermediate 
time the Marshal seized the guns 
and boat, and apprehended the 
parties. 

While the vessel was repair- 
ing, Guinet was seen frequently 
attending the people at work; 
and the Master Warden, before 
whom be had attended with the 
owner, understood that he acted 
in the character of an interpret- 
er. as the owner could not speak 
English. The ship carpenter did 
not see Guinet until the bargain 
was struck, and the repairs were 
considerably advanced; that 
afterwards, when the owner 
came, which was generally twice 
a day, he spoke so little English 
that Guinet used to translate for 
him. and on all occasions act as 
his interpreter; that Guinet 
sometimes brought orders from 
the owner to the carpenter; 
that he never assumed any 
right of ownership himself, 
but. on the contrary, once com- 
plained to the carpenter, that 
the owner had not given him so 
much as a hat for interpreting. 
In opposition, however, to the 
idea of his being merely an in- 
terpreter, it was proved, that 


when the Marshal seised the 
pilot-boat, Guinet claimed one of 
the trunks oti board, and de- 
clared that the guus lying on 
the wharf belonged to him, he 
having, as he alleged, purchased 
them to sell again as merchan- 
dize. A runner and tackle was 
sent on board while the pilot- 
boat was in the Marshal’s cus- 
tody. but it lias never been 
claimed. Guinet denied before 
the judge, on bis examination, 
that he knew anything more of 
the pilot -boat than that she was 
going to Newcastle, and he had 
put his baggage on board to send 
thither; but the pilot's appren- 
tice being confronted with him, 
insisted that he was the person 
who had ordered the six cannon 
to be taken on hoard, and that 
he was acquainted with the trans- 
acticiii. When, likewise, Guinet 
was apprehended, two papers 
were found in his possession: one 
of them was an acenuut, stated 
in hi* own handwriting, between 
Le Mai: re and himself, in which 
were charges for supplying mus- 
kets. hall, and cannon; for 
moneys advanced nl sundry times 
on aceoiint of the equipments; 
and for commissions and attend- 
ance in superintending the re- 
pairs and outfit of the vessel. 
The other paper was a letter 
from Messrs. Mendenhall & Go., 
of Wilmington, to Guinet, dated 
the 20th of December, 1794, con- 
taining the following passage: 
“Your favor per post is come to 
hand. We think it not possible 
to get any 4 -lb. shot, nr any 
other size, here. Wc think it 
probable that we can let one of 
our boats go down with the 
things for the ship; they have 
taken the water-cask* on hoard 
already. The account shall be 
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ready against you call,” The 
Deputy Collector proved the 
manifest of the sloop Farmer, 
which brought up six guns, con- 
signed from Mendenhall & Co. 


to Guinet; and Guinet acknowl- 
edged before the Judge, that the 
guns lying at South Street wharf 
were those that had been so con- 
signed to him. 


Mr. Levy (to the jury). This is the first prosecution that 
has occurred since an Act of Congress was passed on the sub- 
ject. Before the act was passed, an important and interesting 
controversy had arisen between the Executive of the Federal 
Government and the French minister ; in the course of which 
the latter contended, that, if not by the general law of nations, 
at least by positive compact, the French Republic was entitled 
to repair and equip vessels of war in the ports of the United 
States ; since the treaty, by making it expressly unlawful for 
the others, had, by necessary implication, made it lawful for 
her. As a branch of this controversy, it had, likewise, been 
insisted, that an American citizen had a right to enter into the 
service of the French Republic; and the position certainly 
received some countenance from the refusal of a Grand Jury 
in Boston to find bills of indictment against persons who had 
acted in that manner, and from the acquittal of Gideon Hen- 
field by a Philadelphia jury. These interpretations and pro- 
ceedings were, however, disapproved by our Executive; who, 
on the first point, contrary to the avowed sense of the great 
mass of the people, construed the twenty-second article of the 
treaty to be merely an exclusion of other belligerent nations 
from the privilege of equipping in our ports, and not a per- 
mission to France ; and this diversity of sentiment between the 
government and the citizens, finally produced the Act of Con- 
gress now in question. 

The section on which this prosecution is founded is, indeed 
a severe and penal one ; but, in proportion to the rigor of the 
punishment, will a conscientious jury require the degree of 
proof to be. It contemplates four descriptions of offense: 
First. To fit out and arm, or attempt to fit out and arm ; Sec- 
ond. To procure to be fitted out and armed; Third. To be 
concerned, knowingly, in furnishing, fitting out, or arming 
any ship or vessel, with intent that such ship or vessel shall 
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be employed in the service of any foreign prince or state, to 
cruise or commit hostilities upon a nation at peace with the 
United States; and. Fourth, To issue or deliver a commission 
within the territory or jurisdiction of the United States for 
any ship or vessel, to the intent that she may be so employed. 
Two facts, then are essential to justify a conviction: The 
vessel must have been fitted out and armed within the port of 
Philadelphia; and the defendant must, at least, have been 
knowingly concerned in her equipment. 

With respect to the first fact, there is no direct proof that the 
vessel sailed with more guns than she brought with her; and 
the mere intention to arm and equip her is not criminal. Nor, 
even if cannon, arms and ammunition had been put on board, 
does it follow as a necessary consequence, that it was intended 
to arm her as a vessel of war in the service of France, to cruise 
against the friends of America. There is no evidence of such 
cruising, nor of the design (whether as passengers or marin- 
ers) with which the thirty or forty persons were on board the 
vessel: and military stores may lawfully lie sold here, or he 
exported to foreign countries by American citizens: the act 
is only punishable when the armament and stores are applied 
to the use of the vessel in which they are shipped. Hut the 
most that can possibly be inferred from the evidence, is an 
augmentation of the* force of the vessel, as she arrived here 
with guns actually mounted: and then the indictment should 
have been founded on tin* fourth instead of tin* third section 
of the act. There is a great difference in the language and 
penalties of the two sections, which undoubtedly arose from 
the very different nature of the cases to which they respect- 
ively apply. For, it is neither so offensive in itself, nor so 
dangerous to the peace of the nation, that a vessel already 
armed should add something to its force, as that a vessel 
should originally be constructed and equipped within our 
ports, for the purposes of war. Hence, therefore, the bare 
attempt in the latter ease is made criminal ; but, in the for- 
mer, the unlawful act must be consummated. 

The words of the fourth section refer to ships of war, cruig- 
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ers, or other armed vessels. All the writers on the subject 
state, that there are four kinds of armed vessels — three with 
commissions and one without commission, to-wit : vessels of 
war, privateers, letters of marque, and all other armed ves- 
sels; and this vessel must be included in the last description, 
not being embraced by the others. 

With respect to the second essential fact, there is not 
sufficient evidence to show that the defendant was knowingly 
concerned in the illegal outfit of the vessel. He acted only as 
an interpreter; which, notwithstanding the generality of the 
word concerned, cannot fairly be included in the definition of 
an offense that calls for proof of a serious intention to fur- 
nish and outfit the vessel. There was no crime in being owner 
of guns at South Street Wharf; and the object in ordering 
them to be put on board the pilot boat does not appear. The 
transaction with Mendenhall & Co. rather proves that the 
guns were not intended for this vessel as it would have been 
easier, more expeditious, and safer, in that case, to send them 
on board from Wilmington, with the water-casks and other 
articles, which were actually sent by them. The account 
found in the defendant's possession, relates to the disburse- 
ments of a factor for his principal. It is not shown how it 
arose, whether before or after the articles were received ; and 
after a vessel illegally equipped has sailed, it cannot be an 
offense within the act to pay drafts in discharge of the trades- 
men ’s bills. Presumptions unfavorable to innocence ought 
not to be encouraged in a case so highly penal. 

Mr. Rawle entered into a description of the principles and 
advantages of an honorable neutrality; and relied upon the 
good sense and patriotism of the jury, to prevent their being 
seduced by a retrospective view of the popular prejudices that 
had formerly prevailed. He then contended, first, that the 
offense had been committed ; second, that the defendant was 
knowingly concerned in committing it; and third, that the 
indictment was founded on the proper section of the act of 
Congress. 

There is evidence that the vessel sailed from the wharf with 
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the guns that she brought into port ; that four other guns with 
military stores were afterwards put on board of her, and that 
she had a crew of thirty or forty persons. It is arming a 
vessel, when arms are put on board, she being on her passage; 
and it cannot be material, that those arms should be arranged 
in a particular manner. As to the design of the equipment, 
there is no proof of an actual cruise; but the jury will decide 
whether it wits any other than that charged in the indict- 
ment. There is no attempt to prove that she had a cargo, or 
carried passengers; on t lit* contrary, it is in evidence that she 
sailed in ballast; and the subdivisions of interest in the vessel 
are in the nature of all ownership of privateers. 

The defendant was knowingly concerned, as furnishing 
arms, knowing them to he designed fur an unlawful purpose, 
constitutes the crime; and as an interpreter was the neeessnry 
instrument on the occasion; even if the defendant had ap- 
peared in no other character, this would have been sufficient 
to convict him. llut he was not merely an interpreter; — In; 
appears to have interfered on various other occasions; and 
his account is conclusive evhhner of a confidential and im- 
portant agency in accomplishing the illegal outfit of the ves- 
sel. It might afford some color of defense to say, that lie 
only attempted to send tie* cannon on board from South 
Street Wharf, if this account did not demonstrate that he was 
concerned in the equipment from the beginning. There is 
nothing to justify an idea, that it arose from paying drafts, 
after the vessel had sailed; but on the contrary several items 
arc for money advanced ; and the charge for commissions, etc., 
has relation to the very moment of commencing the repairs. 
The agency proved by the account is corroborated by the pur- 
chase of cannon from Mendenhall & To., which is evidently 
connected with the general plan for equipping this vessel. 

The indictment is well laid; the second wet ion is the only 
one to which the ease is applicable. The fourth section refers 
only to the augmentation of the force of the vessel, which on 
her arrival in our ports, was. in fact, a vessel of war, cither 
public or private. If, therefore, a man-of-war or privateer 
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adds to the number or size of her guns, or makes any equip- 
ment solely applicable to war, it is an offense against this sec- 
tion. But if a vessel, having guns on board, and yet being 
neither a man-of-war nor a privateer, enters our ports, she 
cannot legally be equipped for the purposes of war. Without 
this construction, the Act of Congress would be nugatory ; as 
it might be evaded by bringing a single gun in the vessel. In 
the present case, it appears that Les Jumeaux had been em- 
ployed in the Guinea trade ; that she arrived here with a cargo 
of sugar and cotton; and being converted from a merchant 
vessel, carrying a few guns for self-defense, into a privateer 
armed for hostilities, it is clearly an original outfit within the 
meaning of the law. The distinction is justified by this fur- 
ther consideration, that the third section makes arming the 
vessel, with intent to employ her in hostilities, the offense; 
whereas the fourth section refers nothing to the intent with 
which the force of the vessel is augmented, as it only contem- 
plates the case of vessels originally fitted for war by the na- 
tion to which they belong. 

Mr. Justice Patterson. Gentlemen of the Jury : This is an 
indictment against John Etienne Guinet, for being, knowing- 
ly, concerned in furnishing, fitting out, and arming Les 
Jumeaux, in the port and river Delaware, with intent that 
she should be employed in the services of the French Republic, 
to cruise, or commit hostilities, upon the subjects of Great 
Britain, with whom the United States are at peace: And it is 
the province of the jury to inquire, whether the proof ex- 
hibited on the trial, has fully maintained the charge con- 
tained in the indictment. 

Much has been said upon the construction of the third and 
fourth sections of the Act of Congress; but the Court is clear- 
ly of opinion, that the third section was meant to include all 
cases of vessels, armed within our ports by one of the bellig- 
erent powers, to act as cruisers against other belligerent pow- 
ers in peace with the United States. Converting a ship from 
her original destination, with intent to commit hostilities ; or 
in other words, converting a merchant ship into a vessel of 
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war, must be deemed an original outfit ; for the act would, 
otherwise, become nugatory and inoperative. It is the con- 
version from the peaceable use. to the warlike purpose, that 
constitutes the offense. 

The vessel in question arrived in this port, with a cargo 
of coffee and sugar, from the West Indies; and so appears to 
have been employed by her owner with a view to merchandise, 
and not with a view to war. The inquiry, therefore, is limit- 
ed to this consideration, whether, after her arrival, she was 
fitted out, in order to cruise against any foreign nation, being 
at peace with the United States. It is true, she left the wharf 
w’ith only four guns, the number that she had brought into the 
port; but it is equally true, that when she hud dropped to 
some distance below, she took on board three or four guns 
more, a number of muskets, water casks, etc. ; and. it is mani- 
fest, that other guns were ready to W sent to her by the pilot 
boat. These circumstances clearly prove a conversion from 
the original commercial design of the vessel, to a design of 
cruising against the enemies of France ; and, of course, against 
a nation at peace wilh t In* United States, since the United 
States are at peace with all the world. Nor can it be reason- 
ably contended, that the articles thus put on board the vessel 
were articles of merchandise, for, if that had been the case, 
they would have been mentioned in her manifest, on clearing 
out of the port, whereas it is expressly stated, that she sailed 
in ballast. If they were not to he us«*d for merchandise, the 
inference is inevitable, that they were to be used for war. No 
man would proclaim on tin* house top. that he intended to fit. 
out a privateer: the intention must be collected from all the 
circumstances of the transaction, which the jury will investi- 
gate, and on which liny must deride. lint if they are of 
opinion, that it was inter .h d to convert this vessel from a 
merchant ship into a cruiser, every man who was knowingly 
concerned in doing so. is guilty in the contemplation of the 
law. 

It will only then be necessary to ascertain how far the de- 
fendant was knowingly concerned : for, though he were con- 
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cerned, if he did not act with a knowledge of the real object, 
he would be innocent. It has been alleged in his defense that 
he was merely an interpreter ; and if in fact he had appeared 
in that character alone, we should not have thought it a suffi- 
cient ground for conviction. But the jury will collect from 
the other parts of the transaction whether this is not used as 
a mask to cover his efficient agency in the equipment of the 
vessel. He carried orders from the owner to the ship carpen- 
ter, he told the pilot boy at what time the guns should be 
taken on board his boat to be carried to the ship ; the account 
found in his possession States charges for supplies of cannon, 
ball, muskets and commissions for services ; and the whole is 
conducted in a secret and mysterious manner under the shade 
of night. Would he have acted this part as a mere interpret- 
er? If it had been fair mercantile business, involving noth- 
ing repugnant to our laws, would it have been so much a 
work of darkness? This alone easts a gloom over the trans- 
action that will impress every just and ingenuous mind with 
an idea of fraud and delinquency. 

If the defendant has been concerned in the offense, there 
is no doubt that it is effected as far as it was in his power to 
complete it. The illegal outfit of the vessel was accomplished; 
and that an additional number of cannon was not sent to aug- 
ment her force, was not owing to his respect to the laws, but 
to the vigilance of the public police. 

Upon the whole the jury will consider the indictment ; and 
give such a verdict as shall comport with evidence and law. 

The Jury returned a verdict of Guilty . 




THE TRIAL OF JAMES WILLIAMSON FOR 
ASSAULT AND BATTERY, NEW 
YORK CITY, 1819. 

T1IK NARRATIVE. 

Several New York gentlemen were waiting for some of the 
female mem hers of their families on the sidewalk in front of 
the residence of one of them one spring evening when a city 
watchman introduced himself in their midst. One of the 
party made a remark about it which angered the watchman 
who swore at him ; told him that he would show him what a 
watchman was and dragged him to the police station, where, 
after an explanation to the captain, lie was released. Indicted 
for assault and battery, the watchman was convicted by a jury 
and fined, the judge having told them that the ease was “an 
illustration of the effect which the possession of a little power 
and brief authority will have on some individuals. ” 

THE TRIAL. 1 2 * 

In the Court of Or nr ml Sessions , Xrw York Oily. April , 

1SVK 

I Ion. Caowalladf.r, D. Cou>hnv Mayor. 

April a. 

During the present term an indictment had been returned 
by the Grand Jury against James Williamson for an assault 
and battery committed upon Samuel W. Coats on March 3rd, 
1818. The jury having been selected the trial came on today. 

Mr. Griffin* for the People. 

X. 7?. Graham, 4 for the Prisoner. 

1 Jh'hlioyraphy. •New York < ity Hull Recorder. See 1 Am. St. 

Tr. f>0. 

2 Roe 1 Am. St. Tr. 4. 

:i See page (m1. 

4 See page fiol. 
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THE EVIDENCE 


Samuel W. Coate testified that 
on the afternoon of March 3rd 
last, his mother-in-law, wife and 
two sisters went to make a call 
on Hudson street, in this city. 
In the evening:, the witness, his 
father-in-law, Robert Waite, and 
his son Robert, Junior, went 
from the Waite residence in 
Maiden Lane to escort the ladies 
home. They met the ladies re- 
turning:, on Broadway, opposite 
his residence, near the corner of 
Anthony street. The party stood 
on the sidewalk quietly convers- 
ing: together when Williamson, a 
watchman on his beat, intruded 
himself into their circle. Mr. 
Waite, Sr., said to him that this 
was very improper and he went 
away, but returned again in a 
short time, whereupon witness 
said to him that such conduct 
was impertinent, when prisoner 
immediately seized him violently 
by his shoulder, and said, “Damn 
you, PH show you what a watch- 
man is;” and threatened to drag: 
him to the watch house. He made 
use of much insulting: language 


to witness, and of indecent lan- 
guage, concerning the ladies, to 
the mob which his clamor had 
collected before the door of his 
residence. He requested prisoner 
to disperse the mob, but to this 
he paid no attention. 

Mr. Waite and his wife 
shortly afterwards went home, 
and witness went into his house, 
where lie stayed about fifteen 
minutes, and then came out 
again, on the steps, at the front 
of his house, where he was im- 
mediately seized by prisoner and 
dragged violently to the watch- 
house, being abused and insulted 
by him the whole way. After 
they arrived at the watch wouse, 
the captain of the watch recom- 
mended a settlement to the par- 
ties concerned; considering it to 
he watch-house law, that the 
watchman arresting a citizen, was 
the sole judge as to his demerits, 
and had a right, to detain him 
all night. However, witness, 
after some difficulty, was liber- 
ated, and returned to his house. 


The Prisoner called no witnesses. 

The Jury returned a verdict of Guilty . 

Cadwallader, Mayor. There was no assignable motive that 
he could see for the act of the prisoner, and no justification 
for his conduct. This is an illustration of the effect which the 
possession of a little power and brief authority will produce 
in the minds of some individuals. It is the duty of the citizen 
to submit to a watchman, but if lie unduly and unwarrantably 
exercises that, power with which he is intrusted, to the injury 
and oppression of the citizen, he must be responsible, for the 
consequences. 

This was a case of that description. The court was dis- 
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posod to inflict such a punishment as the defendant would 
feel; and no other consideration had influenced him not to 
impose a heavier fine, except his inability to pay the ainouut 

The Prisoner must be fined $50 and pay all the costa/ 

5 Graham, Xatttak R. Member New York City bar. 1SUMKJ2. 
Married Jane Korimer. Died June IS, 1SJ‘2, aged iit>. 

Gimthn', (iKOKiiK. { 177S-ISOO . ) Horn Kast Haddam, Conn. Grad- 
uated \ ale, 171*7. Studied law at Kitchtield. Admitted to bar 1700. 
Practiced law in Wilkesliarre. I'a., until lStMi, and then in New York 
City tor tifty-two years. KK. D. ('olumbia. 1SJ7. Kate in life he 
became interested in theological and literary studies and was the 
Author of The Sufferings oi Christ, lSJfi, and The Gospel Its Own 
Advocate, 1S50. 



THE TRIALS OF MAJOR STEDE BONNET AND 
THIRTY-THREE OTHERS FOR PIRACY. 
CHARLESTON, SOUTH CAROLINA 1718. 

THE NARRATIVE. 

Down to less than a century ago, the most feared and the 
most reckless criminal was the pirate — the rover and robber 
upon the high seas. He was an outlaw and an enemy of the 
human race with whom neither faith nor oath was to be kept. 
In the common law of England, said Coke, they are termed 
4 ‘ brutes ’ 9 and “beasts of prey:” and it is lawful for any one 
that takes them, if they cannot with safety to themselves bring 
them under some government to be tried, to put them to 
death. In Norman times piracy was holden to be petit treason 
for which the offenders were to be hanged, drawn and quar- 
tered : but since the reign of Edward I, offenders received judg- 
ment as felons of the highest order and were promptly hanged. 

The first and oldest trial in America for piracy was that of 
Major Bonnet and his crew of thirty-three men, who, at 
Charleston, South Carolina, at the beginning of the eighteenth 
century, were tried in batches of four or more. The proceed- 
ings are fully reported and give a vivid picture of a court of 
justice in the Colonies two hundred years ago. A prisoner 
was not allowed counsel in those days and a large part of the 
examination of witnesses was conducted by the judge. 

Bonnet and his crew were charged with capturing two dif- 
ferent merchant vessels and taking from them cotton, mo- 
lasses, sugar and money. The captain or “major” as he was 
called, had succeeded in getting away for a time, and so the 
sailors were tried first. A few of them pleaded guilty. Two 
or three showed that they had been compelled to serve against 
their will and were acquitted, but the rest were convicted anil 
sentenced to death after a long sermon by the judge, filled 
with biblical quotations. Seventy-two hours afterwards, no 

652 



BOXXET AXD OTHER PIRATES 


653 


less than twenty-two of them were hanpul from the same scaf- 
fold at White Point, near the town of Charleston. Only two 
days later Major Bonnet. who had been recaptured, was tried 
and convicted and handed within a month at the same place. 

THE TRIAL OK TI CKER. ItolUXSOX, PATERSON, 
SCOT AND BAYLEY. FOR PIRACY, (CHARLES- 
TON, SOUTH CAROLINA. OCTOBER, 1718. 

THE TRIAL. 1 

hi fht Court of Vice- Admiralty, Charleston, South Carolina 9 
October , 17 JS. 

Hon Nicholas Tunny Judy*;' October 2*. 

The Commission to Nicholas Trott, Judge of the Court of 
Vice- Admiralty, and the Commission in the name of the lord 


1 Hibliotfrayhy. 0 Howell’s Stale Trials. 

2 Trott. Nicholas. ( lfM».*l-17l»0. ) Born in Emrlnnd and eame to 
America at the end of the seventeenth century. In 1700 he was 
Speaker of the House; in 170’!. one of the Counselors for the Pro- 
prietors. From 1711? to 1710, iio was Chief Justiee. M IIe was super- 
seded hv Riehard Allen, who was followed hv many others up to 
1774, hut until that time, when William Henry Drayton was ap- 
pointed, we know little beyond the names of the sneeessive Chief 
Justices arid their assistant-. Chief Justice Trott was, however, a 
lawyer to he remembered. II is eharire in 171S, arid iris collection of 
the statute law entitles his name to notice. The Chief .Justice was, 
however, like Lord Bacon, capable of hein*; seduced by patronage 
and money; he was charged, it would seem upon prod grounds, with 
base and inujuitotts practices, such as routmiiimr eases from term 
to term, and for years, for the sake of fees, pvih*r adviee and act- 
ing as counselor in cases dependin'.: in his own court; hut the Pro- 
prietors refused to remove him. Thi- led to the revolution of 1 71 !>, 
in which Trott's power was broken down ami that of the Proprie- 
tors forever annihilated, hut even after that, unaided by power, bin 
[Treat abilities pive him L r reat weiirht. He died in 17(»0, and his 
name is extinct in Carolina. He i> only known hv the unfortunate 
eomhinations of letral learning talents and corruptions.” O’Neal, 
Bench and Bar of South Carolina. 

•‘•The following sat as A^D'anf Judges: Oeorjre Imuran, 
Alexander Parris. Hsu.. Philip Dawes. Esip, Oeo. Chieken. Ehtj., 
Beniamin de la Coiiseillere. *»muc| Dean, Es<j., Edward Brails- 

ford, C.ent., John Croft. Cent., Capt. Arthur I^ian, Capt. John Wut- 
kinsoti. 
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Palatine, and the rest of the lords proprietors and testified by 
the Hon. Robert Johnson, governor, and the rest of the lords 
deputies, for holding the Court of Admiralty Sessions, was 
read. 

Then the Grand Jury was called, and twenty-three of them 
were sworn; the names of which are as follows: Michael 
Brewton, foreman ; Robert Tradd, Andrew Allen, Peter Mani- 
gault, John Beauchamp, John Bullock, Thomas Barton, An- 
thony Matthews, Alexander Kinlock, Henry Perrineau, Paul 
Douxsaint, John Breton, John Bee, Daniel Gale, Thomas 
Loyde, Laurence Dennis, Elias Poisin, John Shepherd, John 
Simmons, George Peterson, Solomon Legare, Abraham Lesuir, 
and John Cay wood. 

The Judge of the Vice-Admiralty proceeded to give his 
charge to the Grand Jury, 4 which on the next afternoon and 
also the following day, returned a number of indictments 
against the pirates. 

October 30 

The Clerk. Set Robert Tucker, Edward Robinson, Neal 
Paterson, William Scot and Job Bayley to the bar. 

Then the petit jury were called over. 

. The Clerk . You the prisoners at the bar: these good men 
that were called last, and have here appeared, are those that 
shall pass between our sovereign lord the king and you, upon 
your lives and your deaths; therefore, if you or any of you 
will challenge them or any of them as they come to the book 
to be sworn, and before they be sworn, you may, and you shall 
be heard. 

The petit jury were sworn, as follows : Timothy Bellamy, 
foreman; George Ducket, John Rivers, William Sheriffe, Ben- 
jamin Dennis, Hugh Durfey, Thomas Chambers, Daniel Town- 
shend, John Lee, Thomas Bee, John Barton, Richard Fair- 
child. 

The Cryer . O Yes, if any man can inform the Judge of 
this Vice Admiralty for the Vice Admiralty jurisdiction of 

4 This is given in full in the report in Howell. 
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this province, ami the rest of the Commissioners of this Ad- 
miralty Sessions, or the Attorney General of this inquest to be 
taken between our sovereign lord the king, and the prisoners 
at the bar, or any of them, of any treason, piracy, murder, or 
other felony committed or done by the prisoners at the bar, 
or any of them, let them come forth, and they shall be heard; 
the prisoners now stand at the bar upon their deliverance. 

The Prison* rs were severally bid to hold up their hands 
(which they did). 

The VUrk. You gentlemen of the jury that are sworn, look 
upon the prisoners, and hearken to their charge. 

Then the indictment was read charging the prisoners with 
having taken on the high seas a sloop called tin* Francis, 
Peter Manwareing. captain, and carrying away from it a 
quantity of goods and chattels including money. 4 * 

4a "The jurors for our sovereign lord the king do upon their oath 
present, tli.it Stedc Bonnet, alias Fdwards, alias Thomas, late of 
mariner; Kdward Utihinson, late of Newcastle upon Tine, mariner; 
Barbadoes, mariner; Kohcrt Tucker, late of the island of Junmicu, 
mariner; F.dward Kohinsoii, late of Newcastle upon the Tvne, mar- 
iner; Neal Paterson. late of Aberdeen, mariner; .loh Bu\lev, alias 
Beely, late of London, mariner; William Scot, late of Ab- 
erdeen, mariner; tin* 2d day of August, in the olh year of the 
reign of our sovereign lord George, by the gran* of God of Great 
Britain, France, and Ireland, king, defender of the faith, etc., by 
force, etc., upon the high sea, in a certain place called Cape dames, 
alias Cape Inlopen, about 2 miles distant from the shore, in the 
latitude of .‘{b“, or thereabouts, and within the jurisdiction of the 
Court of Vice Admiralty of South Carolina, did piralieallv and 
feloniously sci upon, break, board, and enter a certain merebant- 
sloop, called t lie Francis, Peter Manwareing commander, then being 
a sloop of certain persons (to the jurors aforesaid unknown) and 
then and there pirnficnlly and feloniously did make an assault, in 
and upon the said Peter Manwareing, and other his mariners (whose 
names to the jurors aforesaid are unknown), in the same sloop, 
against the peace of God. and of our said now sovereign lord the 
king, then and there being, piralieallv and feloniously did put the 
aforesaid Peter Manwareing. and others his mariners of the same 
sloop, in the sloop aforesaid then being, in corporal fear of their 
lives, then and there in the sloop aforesaid, upon the high sea, in 
the place aforesaid, called ('ape James, alias ('ape Inlopen, about. 
2 miles distant from the shore, in the latitude of .‘IIP or thereabouts, 
as aforesaid; and within the jurisdiction aforesaid, piratically and 
‘feloniously did steal, take and carry away the said merchant-sloop, 
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The Clerk. Upon this indictment they have been arraign- 
ed: Upon their arraignment they have pleaded not guilty; 
and for their trial have put themselves upon God and their 
country, which country you are. Your charge is to inquire 
whether they or any of them, are guilty of the felony and 
piracy of which they stand indicted, in manner and form as 
they stand indicted, or not guilty. If you find them, or any 
of them, guilty, you shall then inquire what goods or chattels, 
lands or tenements, they, or any of them, had at the time of 
the felony or piracy committed, or at any time since. But if 
you find them not guilty, etc. And hear your evidence. 

Richard Allen* Attorney General, (to the jury: May 
'it please your honors, and you gentlemen of the jury; 
the nature of the crime, piracy, for which the prisoners at the 
bar are now to be tried, and the statute of the 28th of Henry 
the 8th, entitled, “For Pirates,” has been fully and learnedly 
laid open and explained by the judge in his charge to the 


called the Francis, and also 26 hogsheads, 3 tierces, and 3 barrels of 
rum, of the value of 2631. 6s. 8d., current money of the island of 
Rarbadoes; 25 hogsheads of molasses, of the value of 1381. 13s. 8d., 
current money of the island of Antegoa ; 3 barrels and 3 tierces of 
sugar, of the value of 331., like current money of Antegoa; 2 pock- 
ets of cotton, of the value of 50s., like current money of Antegoa; 
and about 60 weight of indigo, of the value of 91., like current 
money of Antegoa aforesaid ; 1 new cable, of the value of 501., ster- 
ling money of Great Britain; 19 French or Spanish pistoles; 2 half 
moidores of gold; 14 French crowns; 1 pair of silver buckles, value 
10s., sterling money of Great Britain; and 1 silver watch, of the 
value of 71., sterling money of Great Britain aforesaid; the goods 
and chattels of certain persons (to the jurors aforesaid unknown) 
then and there, upon the high sea aforesaid, in the aforesaid place, 
called Cape James, alias Cape Tnlopen, about 2 miles distant from 
the shore, in the latitude of 30° or thereabouts, as aforesaid, and 
within the jurisdiction aforesaid, being found in the aforesaid sloop, 
in the custody and possession of the said Peter Manwareing, and 
others his mariners of the said sloop, and from their custody and 
possession then and there, upon the high sea aforesaid, in the place 
aforesaid, called Cape James, alias Cape Inlopen, as aforesaid, and 
within the jurisdiction aforesaid, against the peace of our now 
sovereign lord the king, his crown and dignity.” 

s Allen, Richard. Succeeded Nicholas Trott as Chief Justice in 
1719, see ante . 
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Grand Jury (at which I am sensible most, if not all of you, 
wort* present '> . Therefore I shall say but little more on that 
head; and ojily remark, that it is a crime so odious and horrid 
in all its circumstances, that those who have treated on that 
subject have been at a loss for words and terms to stamp a 
sufficient ignominy upon it: some calling them sea wolves ; 
others beasts of prey, and enemies of mankind, with whom 
neither faith nor treaty is to !>♦* kept. And all this is but a 
faint description of these miscreants: For beasts of prey, 
though fierce and cruel in their natures, yet, as has been ob- 
served of them, they only do it to satisfy their hunger, and 
arc never found to prey upon creatures of the same species 
with themselves. Add hereto, that those wild beasts have 
neither rational souls, understanding, nor reason to guide their 
actions, or to distinguish between good or evil. Hut. pirates 
prey upon all mankind, their own species and fellow cn^nt tires, 
without distinction of nations or religions; Knglish, French, 
Spaniards and Portuguese, and Moors and Turks are all alike 
to them. For pirates an* not content with taking from the 
merchants what things they stand in need of. but throw their 
goods overboard, burn their ships, and sometimes bereave 
them of their lives for pastime and diversion, as we have 
had fmjuent instances of late, and prove destructive to all 
trade and commerce in general. And if a stop he not put to 
those depredations, and our trade no better protected, not only 
Carolina, but all the Knglish plantations in America will he 
totally ruined in a very short time. 

The pirates arc become very numerous and formidable in 
those parts: The trade of America is no small advantage to 
the crown of Great Britain. Jamaica, hv relation, is ruined 
by those pirates already; and other parts of America have 
suffered most grievously, and are like to share in the same 
fate. I know not what is dom* at homo, therefore T cannot 
say no care at all has been taken of us: But this T do say, no 
effectual care has been taken to suppress those pirates. And 
if a true representation of these matters were laid be fora his 
majesty, w*e eould not but hope for some redress. 
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It is not my business to call in question tlie conduct of the 
Spaniards, in breaking up the Hay of Campeachy. They 
could not but think the turning away such a number of pro- 
fligate wretches, as were got together, must put them on a 
worse course of life. They have done them more harm since 
than cutting their logwood : for nine parts in ten of them 
turned pirates, and have lived upon robbing and plundering 
them and us ever since that time. That, and the great expec- 
tations which so many had, from the Bahama wrecks, where 
not one in ten proved successful, gave birth and increase to 
all the pirates in those parts, English, French and Spaniards. 

I just now instanced Jamaica as a place that is almost 
ruined by the pirates: But what occasion have we to look 
abroad ? What a grievous dilemma were we ourselves reduced 
to in the month of May last ? When Thatch, the pirate, came 
and lay off this harbor with a ship of 40 guns mounted, and 
140 men, and as well fitted with warlike stores of all sorts as 
any fifth rate ship in the navy, with three or four pirate 
sloops under his command. And after having taken Mr. Sam- 
uel Wragg, one of the council of this province, bound out from 
this place to London, as also one Mr. Marks, and several other 
vessels going out and coming into this harbor, they plundered 
those vessels going home to England from hence of about 
1,5001. sterling, in gold and pieces of eight. And after that, 
they had the most unheard of impudence to send up one Rich- 
ards, and two or three more of the pirates with the said Mr. 
Marks, with a message to the government, to demand a chest 
of medicines of the value of three or 4001. and to send them 
back with the medicines, without offering any violence to 
them, or otherwise they would send in the heads of Mr. Wragg 
and all those prisoners they had on board ; and Richards, and 
two or three more of the pirates, walked upon the bay, and in 
our public streets, to and fro in the face of all the people, 
waiting for the governor’s answer. And the government, for 
the preservation of the lives of the gentlemen they had taken, 
were forced to yield to their demands. And some of those 
very prisoners now at the bar were part of that Thatch’s and 
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Bonnet's crew. Afterwards one Vaughan, another noted pir- 
ate, came and lay off our liar, and sent in another insolent mes- 
sage. This roused our spirits: and though reduced to a very 
low ebb by reason of the calamities of the Indian war, and 
long and heavy taxes, we could not bear those insults, but 
sent out a force to suppress them. However, we must own, 
that that honorable gentleman, Colonel William Rhett, was 
the chief, if not the first promoter of fitting out two sloops to 
take some of those pirates. The government readily fell in 
with the measures proposed: Colonel Rhett went in person, 
accompanied by many gentlemen of the town, animated with 
the same principle of zeal and honor for our public safetv, and 
tin* preservation of our trade. 

It is probable Vaughan the pirate, before things could be 
got in readiness, might have some intimation of our design, 
and made his way off the coasts, though all possible care was 
taken to prevent it. However Colonel William Rhett and the 
rest of tin* gentlemen were resolved not to return without do- 
ing some service to their country, ami therefore wen! in ipiest 
of a pirate they had heard lay at Cap** bear. About the lat- 
ter end of September they earne up witii and engaged them. 
The fight lasted above six hours, and the pirates were forced 
to surrender, though the colonel's vessel running aground, lay 
under all the disadvantages in the world, as you are all sen- 
sible. 

The piratical crew at ihe bar. and now to be tried, in the 
engagement, killed 10 or 11 of our iii»*ii on the spot, and 
wounded about Is, several of which died since they came on 
shore la-re. 

Tins pirate sloop was eoinmanded by that noted pirate. 
Major Stcde Bonnet, and formerly railed the Revenge, now 
the Royal dames, and was one of Ihose very sloops that lay off 
the harbor of Charlestown about May last, when they took Mr. 
Wragg prisoner, and sent up their insolent demands to the 
Governor, as I have mentioned Iwforc. 

We must all own. that the undertaking and design of fitting 
out those sloops after these pirates, was bold and noble, and 
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carried on with prudence and courage, and crowned with vic- 
tory and success ; and I hope Colonel Ehett and the rest of the 
gentlemen that were with him, will meet with both thanks and 
rewards suitable to their great merit, and the credit and repu- 
tation they have brought to this province by this gallant ac- 
tion. 

But soe how justice follows those wicked offenders ! They 
are now brought to suffer in that country which they so lately 
insulted. It is true, Bonnet had not the sole command of his 
sloop when he lay off the bar, but was turned out some time 
before by Thatch, but that w r as not Bonnet's fault. 

Bonnet’s escape out of prison is no small misfortune to us: 
First, because some will be reproached with conniving at his 
escape that had no hand in it, and though they be never so inno- 
cent: Secondly, by reason of the ill consequence that may hap- 
pen to many merchants in case Bonnet makes a head again, 
and particularly to the merchants of this province. 

I hope the great reward of 7001. offered by the government 
for taking Bonnet and his master, will make the people vigi- 
lant in apprehending them. I am sure the government gave 
frequent and strict charges to the marshal for securing him ; 
and ordering sentinels to be placed early in the evening; and 
immediately on his escape, sot up all night, sending hue and 
cries and expresses by land and by water throughout the whole 
province; so that it is to be hoped he will be retaken before 
this service be over. I am sensible Bonnet has had some as- 
sistance in making his escape ; and if w T e can discover the of- 
fenders, we shall not fail to bring them to exemplary punish- 
ment. 

And now, gentlemen of the jury, I must remind you of your 
duty on this occasion. You are bound by your oaths, and are 
obliged to act according to the dictates of your consciences, to 
go according to the evidence that shall be produced against 
the prisoners, without favor or affection, pity or partiality to 
any one of them, if they appear to be guilty of those crimes 
they are charged with. And you are not allowed a latitude 
of giving in your verdict according to will and humor. 
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I am sorry to hoar stum* expressions drop from private per- 
sons (I hope then* is none of them upon the jury) in favor of 
the pirates, ami particularly of Bonnet ; that he is a gentle- 
man, a man of honor, a man of fortune, and one that has had 
a liberal education. Alas, gentlemen, all these qualification# 
arc but several aggravations of his crimes, llow can a man 
be said to be a man of honor, that has lost all sense of honor 
and humanity, that is become an enemy of mankind, and giv- 
en himself up to plunder and destroy his fellow creatures; a 
common robber and a pirate? 

Nay, he was tin* Arehipiruta, as it is now taken in the worst 
sense, or the chief pirate, and one of the iirst of those that be- 
gan to commit those depredations upon the seas since the last 
peace. 

1 have an account in my hand of above twenty-eight vessels 
taken by him in company with Thatch, in tin* West Indies, 
since the fith day of April last ; and how many before, nobody 
can tell. 

II is estate is still a greater aggravation of his offense, be- 
cause In* was under no temptation of taking up that wicked 
course of life. 

His learning and education is still a far greater; because 
that generally softens men's manners, and keeps them from 
becoming savage and brutish; but when these qualilieat ions 
are perverted to wicked purposes, and contrary to those ends 
for which Hod bestows them upon mankind, they become the 
worst of men, as we see tin- present instance, and more danger- 
ous to the commonwealth. 

fientlemen, most of the said Bonnet's crew, and particular- 
ly the prisoners at the bar. to-wit. Kdward Robinson. Robert 
Tucker. William Scot, .Job Baylev and Neal Paterson, are old 
offenders, and were with Thatch and Bonnet at the taking of 
all, or most of these vessels J have mentioned, and were cither 
with Bonnet or Thatch when they lay off our bar in May fast, 
and sent up that insulting message, and were in tin* engage- 
ment against Colonel Jihett, so that there is hardly any room 
left for the least pity or compassion : Who can think of it. 
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when you see your fellow townsmen, some dead, and others 
daily bleeding and dying before your eyes? 

But the particular fact or act of piracy for which the pris- 
oners at the bar are now to be tried, is set forth in the indict- 
ment; for that they the said Edward Robinson, Robert Tuck- 
er, William Scot, Job Bayley, and Neal Paterson, the 2nd day 
of August, in the fifth year of his majesty’s reign, by force 
and arms, upon the high sea, in a certain place called Cape 
James alias Cape Inlopen in the latitude of 39° did piratical- 
ly and feloniously set upon, board, break and enter a certain 
merchant sloop called the Francis, Peter Manwareing com- 
mander, putting .the said Manwareing and others in corporal 
fear of their lives; and then and there piratically and feloni- 
ously did take and carry from the said Manwareing out of the 
said sloop, twenty-six hogshead and three tierces, and three 
barrels of rum, the value of 2631. 6s. 8d. and other the goods 
mentioned in the indictment, of the value of 5001. 

We shall call the evidence, and prove the fact fully and 
clearly upon them. 

Take notice, gentlemen, that the boarding, breaking, and 
entry of one, if the rest were present and consenting, is the 
boarding, breaking, and entry of all the rest. 

We shall prove, that all the prisoners at the bar were at 
the taking of Manwareing’s sloop, that they all bore arms, 
and that they all shared a few days before they came to Cape 
Fear : and if so, we doubt not but you will find them guilty, 
and discharge that duty the country expects from you. 

Mr. Thomas Hepworth?' May it please your honors, and 
you gentlemen of the jury, the crime the prisoners now stand 
charged with, is piracy, which is the worst sort of robbery, 


e Hepworth, Thomas. “Was Recorder of the City of Charleston 
in 1723, as appears by an old record of the minutes of that Corpora- 
tion, and was Chief Justice of the Province, as is evident by a writ 
wjnch I have with his signature. ‘T. Hepworth, C. J.,’ dated 11th 
of May, 1726. In looking over the council records from 1717, 
which are the earliest records in the office, I find Thomas Hepworth’s 
name mentioned as Chief Justice, but it is not in the published list.” 
O'Neal, Bench and Bar of South Carolina, p. 8. 
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both in its nature and its effects, since it disturbs the com- 
merce and friendship betwixt different nations, and if left 
unpunished, involves them in war and blood. What calamities 
and ruin they carry along with them, no person can be a 
stranger to; so that those that bring not such criminals to 
judgment, when it lies in their power, and is their duty to do 
so, are answerable in a great measure before Uod and man, 
for all the fatal consequences of such acquittals, which bring 
a scandal on the public justice, and are often attended with 
public calamities. 

It is not there fort*, gentlemen, to be supposed that wise or 
honest men (and there is none who would willingly be 
thought otherwise), who love their country, and wish its peace 
and prosperity, would be guilty in that kind. 

What has been said by the king's attorney or myself upon 
this unexpected occasion, l hope will not be looked upon us in- 
tended to influence any of the jury. I am sure it is far from 
being so designed ; religion, eonsrienee. honor, common hon- 
esty, humanity, and all laws forbid such methods. There is 
no doubt hut the judges as well as the jurymen, best discharge 
their duty when they proct ed without favor or affection, ha- 
tred or ill-will, or any partial respect whatsoever: Malice and 
favor (two great enemies to justice) are to be excluded all 
courts of judicature as too partial. 

Every man ought to he extremely tender of such a person 
as he has reason to believe is innocent ; but it should be con- 
sidered likewise, on the other side, that hi* who brings a no- 
torious pirate or common malefactor to justice, contributes 
to the safety and preservation of the lives of many, both had 
and good; of tile good, by means of ihe assurance of protec- 
tion ; and of the bad too, by the terror of justice. It was upon 
this consideration that the Homan emperors, in their edicts, 
made this piece of service for the public good as meritorious 
as any act of piety or religious worship. 

Our own law's demonstrate how much our legislators, and 
particularly how highly that great prince king Henry V, and 
his parliament, thought England concerned in providing for 
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the security of traders, and scouring the seas of rovers and 
free hooters. Certainly there never was any age wherein our 
ancestors were not extraordinary zealous in that affair; look- 
ing upon it as it is and ever will be the chief support of navi- 
gation, trade, wealth, strength, reputation and glory of the 
English nation. 

Gentlemen, our concern, as our trade is, ought in reason to 
be rather greater than that of our fore-fathers: We want no 
manner of inducements, no motives to stir us up, whether 
we consider our interest or honor. We have not only the 
sacred word, but also the glorious acts of the best of kings, 
which sufficiently manifest to us, that the good and safety of 
the English nation is the greatest care of his life. Let every 
man therefore who pretends to anything of a true English 
spirit, readily arid cheerfully follow so good, so great, so ex- 
cellent an example, by assisting and contributing to the utmost 
of his power and capacity at all times towards the carrying 
on his noble and generous designs for the common good ; and 
particularly at this time, by doing all he can, to the end that 
by the administration of equal justice, the discipline of the 
seas, on which the good and safety of the English nation, and 
these parts of America more especially, entirely depends, may 
be supported and maintained. 

The civil law terms the pirates beasts of prey, with whom 
no communication ought to be kept ; neither are oaths or prom- 
ises made to them binding. And by the law-marine the cap- 
tors may execute such beasts of prey immediately without any 
solemnity of condemnation, they not deserving any benefit of 
the law. 

I believe, gentlemen, that no greater motives can be urged 
to spur you on in your duty, than to desire you to reflect and 
consider how long our coasts have been infested with pirates 
(for the name of men they do not deserve), and how many 
vessels they have taken and pillaged belonging to this place, 
as well as multitudes of others belonging to divers parts of 
his majesty’s dominions; and how many poor men in whose 
blood they have imbrued their hands with the greatest inhu- 
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inanity imaginable. ami how many poor widows and orphans 
they have* made, and how many families they have ruined, and 
how long they have gone on in their abominable wickedness: 
Xay, do but consider how those very priates lately insulted this 
government, when they sent for medicines, threatening to de- 
stroy our vessels and men in ease of refusal ; nay. since these 
have accepted of certificates from the government of North 
Carolina, like dogs to their vomits they have returned to their 
old detestable way of living, and since taken off these coasts 
thirteen vessels belonging to Hritish subjects. 

I believe you cannot forget how long this town has labored 
under the fatigue of watehing them, and what disturbances 
were lately made with a design to release them, and wluit arts 
and praetices have been lately made use of and effrrted for 
the escape of Hnniiet. their ringleader; the consideration of 
which shows how necessary it is that the law he speedily exe- 
cuted on them to the terror of others, and for the security of 
our own lives, which we wen* apparently in danger of losing 
in the late disturbance, when under a notion of the honor of 
Carolina, they threatened to set the town on tire about our 
ears. 

We shall now call our witnesses, who will relate to you what 
enormous and horrid crimes the prisoners at the bar have com- 
mitted in the prosecution of the fact laid in the Indictment. 


Tin; Kvim:N( i;. 


The Clerk. Call Ignatius IVll. 
the boatswain. 

Mr. JI epuorth. Ho you know 
tin* prisoners at the bar? Pell, I 
know t hem all very well. 

Mr. Ilejneorth. Please to give 
the Court an account what ves- 
sels wen* taken after you came 
from North Carolina. Cell 1 
shall begin before that time. We 
came from the hay of Honduras, 
and from thence to Providence, 
after which we took several ves- 
sels, and then we came and lay 


off this Imr, where we took five 
vessels. 

Ji ih;k Tirorr. I>id all the pris- 
oners come Iron* th<» hav of Hon- 
duras? Cell. All except Kolwrt 
Tucker; he came out of a sloop 
belonging to llcrirmdn ; after 
that we took a brigantine, out of 
which we took 14 negroes. After 
we had discharged the brigan- 
tine, we set sail and went to 
Topsail inlet at North Carolina, 
where the ship was run unhore 
and lost, which Thatch caused 
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to be done. After we had been 
there some time, captain Thatch 
came aboard, and demanded all 
our arms, and took our best 
hands and all our provision, and 
all that he had, and left ns. 

The Attorney General. Were 
all these men sent aboard of 
Major Bonnet immediately, or 
no? Pell. No, sir; they were 
put ashore upon an island. 

Judge Trott. How came they 
on board the Revenge? Pell. 
The boat was sent off to fetch 
them aboard. 

A Prisoner. Major Bonnet 
came with the boat, and told us, 
as we were on a maroon island, 
that he was going to St. Thomas’ 
to get a commission from the 
Emperor to go against the Span- 
iards a-privnteering, and we 
might go with him or continue 
there: so we having nothing 
left, was willing to go with him. 

The Attorney General . You 
say all were on shore, and all 
might have gone up into the 
country; pray what constraints 
were any of you under? Pell. 
Sir, none; when we left Topsail 
inlet, it was with a design to go 
to St. Thomas’ for the Em- 
peror’s commission to go against 
the Spaniards; but the first ves- 
sel we saw we gave chase to, 
and came up with her. 

Mr. Hep-worth. What did you 
take out of that vessel? Pell. 
We took some provisions out of 
her. After we had discharged 
her, we saw another, which we 
chased and took. 

The Attorney General. Were 
all these men aboard and in 
arms at the same time? Pell. 
Yes, sir; all were in arms: so, 
after we had taken some pro- 
visions out of her, then we dis- 
charged her. Next day we saw 
two sloops bound to Bermuda, 


which we took. The next day 
we gave chase to another, and 
about seven or eight o’clock we 
came up with them. 

Judge Trott. I suppose you 
were always ready for an en- 
gagement ; so that they had their 
arms always in order? Pell. I 
know nothing to the contrary. 

Judge Trott. Was Tucker 
there in particular? Pell. He 
was, to be sure. 

Judge Trott. Go on. Pell. 
Then we gave chase to a ship 
and we came up with her, in 
which were some negroes. We 
left three negroes on board, and 
two w T hite men, and sent three 
hands from the Revenge : but we 
seeing two sloops more, we stood 
after them, and the other turned 
tail, and we never saw them 
more: so we came up w T ith the 
sloop, out of which we took 30 
barrels of beef, some butter, and 
other provision. 

Mr. Ilepworth. Wbat did you 
return in the room of these 
goods ? Pell. Some molasses 
that we had on board Major 
Bonnet’s sloop, after we had dis- 
charged these sloops. Next day 
we took a ship and a schooner, 
which Major Bonnet took with 
him. 

Mr. Ilepworth. Did you take 
no plunder out of those? Pell. 
The chief was provisions. Then 
we sailed in company; and the 
next day we came to the capes 
of Virginia, where we met with 
two vessels bound for Glasgow 
in Scotland, out of which we 
took provisions and some to- 
bacco. And after we had dis- 
charged them we sailed for Cape 
James; and after we had been 
at anchor some time, we saw a 
sloop, which was Captain Man- 
wareing: we let down our dory, 
and sent some hands on board; 
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and in a little time after they 
came on board the Revenge with 
Captain Mauwareing. 

The Attorney General. Were 
all the prisoners on hoard Man- 
wareings sloop; or had they all 
their arms ready when Manware- 
ing was taken? Pell. I eauuo! 
say that they were all on hoard; 
hut they had all their arms 
ready. 

JriHiK Thott. Did they all ap- 
pear forward and active? Did 
none of them show themselves 
dissatisfied or unwilling to act 
at that time? Pell. No. I don't 
know hut one was as forward and 
as willing to art as the other; 
all of them had their arms 
ready. 

•Jl'lHiF. TkoTT. Well, how did 
you proceed after Captain Man- 
waiving was taken ? Prll. Next 
day we haled the schooner along- 
side of Captain Manwareing's 
sloop, and hoisted out several 
hogsheads of molasses. and put. 
on hoard the schooner. 

Mr. He/mnrth. What he- 
came of the schooner after- 
wards? Pell. Alter we put 
Peeves* wife oil hoard, and < ap- 
tain head’s son, we sent them 
on shore. 

The . I th»rnr>f (lenerttl. How 
loti it was Captain Manwareing a 
prisoner? Pell. About ten 
weeks. 

The Attornrff General. Was 
not there more floods taken out 
of W’anwarcing's sloop? What 
her*ame of them? Did you not 
share them? Prll. Vos. we 
shared a little before we came to 
Cape Fear. 

The A I torn rt/ General Did 
all the prisoners at the bar re- 
ceive their shares? Prll. Yes, 
sir; I know' nothin" to the con- 
trary. 

Judge Tkott. They did not 


refuse their shares, none of 
them, did they? /V//. So. 

The Clerk. Have any of you 
any tpieMiotis to ask the kind's 
evidence? Kol»ert Tuekcr, have 
you any ! P risoner. No, sir. 

The Clerk. Kdwurd Robin- 
son. have you? No, sir. 

Mr. Hrjtti orfh. May it please 
your honors, we will proceed 
to call another evidence. 

The Clerk. Call Captain 
Thomas Head. 

Mr. Ue/nettrih. Captain Head, 
please to look upon tin* pris- 
oners at the liar, if you know 
them. Hrtitl. 1 know them all 
very well. 

Mr. Ile/neurth. Please to give 
an account to the Court how volt 
was taken, and also of the tak- 
ing of Captain Manwa reing. 
li'etitl. The sloop Kevchge was 
at an anchor, and the schooner 
lay alongside of her. 1 was then 
a prisoner on hoard the sloop 
Revenge. In the evening we 
saw a sloop coming into the hay, 
ami Major Bonnet sent off five 
hands with the dory; and about 
an hour alter they came on 
hoard the Revenge, and brought 
Captain Manwareing. After 
they brought him on hoard. Ma- 
jor Bonnet demanded his pa- 
pers, ami In* gave them to him. 
He asked liim from whence he 
came? He answered, from An- 
tegoa. and hound for Boston. 
He asked him what he had on 
hoard. He fold him; hut it be- 
ing night, he said hut little more 
to him; next morning they 
brought the sloop and haled 
alongside the schooner. And I 
saw them hoist out several hogs- 
heads out of the sloop and put 
on hoard the schooner. And I 
heard Major Bonnet, say the 
next day, that there were twenty- 
one hogsheads ; and that he had 
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ordered pitch and tar to be put 
on board the sloop, and in the 
evening- they took the foresail 
and mainsail of the schooner 
and sailed for Cape Fear. 

Judge Trott. Yon look up- 
on all those men as belonging to 
Major Bonnet, and they wp-’e all 
active in the taking of Man- 
wareing? Read. I did not see 
but one acted as the other did. 

Judge Trott. You did not 
look upon them to be prisoners, 
like you and your men? Read. 
No, sir. 

Judge Trott. Do you know 
any thing of their sharing? Did 
they all take their shares ? Read. 
I know nothing of that, for we 
were all in the round-house, and 
were not admitted among them 
at that time. 

Mr Dean. Did you see them 
have their shares each of them? 
Read. I will not say I saw 
them have every man his par- 
ticular share; but they were all 
together when they did share. 

The Clerk. Would any of 
you ask the king’s evidence any 
question? 

Prisoners. We desire noth- 
ing but that he would speak the 
truth. 

Mr. Ilepworlh. May it please 
your honors, we shall proceed to 
call another evidence, which is 
Captain Peter Manwareing. 

The Clerk. Call Captain Pet- 
er Manwareing. 

Mr. Ilepworlh. Captain 
Manwareing, do you know the 
prisoners at the bar? Man - 
wareing. I know them very 
well. 

Mr. Ilepworlh. Please to give 
the Court an account of your be- 
ing taken by them. Manware- 
ing. When they came on board 
us we were at an anchor. About 
8 or 9 o’clock in the evening we 


saw the canoe coming: I ord- 
ered my man to hale them. He 
asked from whence they came, 
and what sloops they were? 
They answered Captain Thomas 
Richards from St. Thomas’, and 
Captain Read from Philadel- 
phia. So we were glad to hear 
of it; so hoped all was well. But 
as soon as they came up the 
shrouds, they clapped all hands 
to their cntlashes. Then 1 saw 
we were taken: and 1 said, Gen- 
tlemen, I hope, as you are Eng- 
lishmen, you will be merciful, 
for you see we have nothing to 
defend ourselves. They told us 
they would if we were civil. So 
I was ordered on board the Re- 
venge with two of their men. So 
when 1 came on board, Major 
Bonnet desired me to come un- 
der the awning. He demanded 
my papers. 1 gave them to him. 
So he told me 1 must lie as well 
as I could. Next day morning 
Robert Tucker came to me, and 
asked me what I had on board, 
and told me, if I did not tell the 
truth it should be the worse for 
me. 1 told him 1 had some mo- 
lasses, sugar, and rum. Then he 
asked me concerning my pas- 
sengers, what money they had? 

1 told him T never examined pas- 
sengers what money they had. 
So then Major Bonnet ordered 
them to come and lie alongside 
the schooner; but what; was done 
till then on board my sloop I 
cannot tell. But then they took 
out the molasses and the rum, 
and put on board the schooner. 

The Attorney General. How 
did they behave themselves with 
respect to yourself afterwards? 
Manwareing. They were civil to 
me, very civil; but they were all 
very brisk and merry, and had 
all things plentiful, and were 
a-making punch and drinking. 
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The CU'rl-. Would any of vmi 
the prisoners ask the kind's evi- 
dence any question? No. 

Mr. llrpworth. Please vour 
honors, we will proceed to‘ call 
another ev idenee. 

The ( It rk. Call .Tame** Kill 
iiiii. Taj 'tain Manwareii ..g*> loan 1 . 

Mr. H t ptrorlh. Ik* vui know 
the prisoner* at the bar ? KtU- 
uitj. Yes, sir: 1 know tiiein all 
very well. 

Mr. llepu'urth. Please to give 
the t rnirt an aeeoiitit of the ink- 
it nr Pnptain Mnnwareings sh»up. 
Kill' Up. The .‘Ust of July. he 
tween 9 and 1 0 of the cluck, 
there running a strong tide at 
ehh, we eanie to an anehor about 
fourteen fathom of water near 
Pape dames. In about half an 
hours time I pereei\ed mhiic- 
thing lilo* a canoe: So they ennie 
nearer. I said, here is a canoe 
a-eoming; 1 wish they he friends. 
1 haled them and asked from 
whetiee they eanie? They said. 
Pa plain Thomas Richard* from 
St. Thomas*. and Paptain 
Thomas liead from IViinsvUa- 
nia. They asked me from 
whence we eatne ? 1 told them 

from Antetroa. They said we 
were weleome. 1 said they were 
weleome. as far as I knew. So 
I ordered the men to hand down 
a rope to them. So soon as t hey 
eatne on hoard they clapped their 
hands to their cut lasses: and I 
said we are taken. So they 
cursed and swore for a light. 1 
ordered our people to get a liirht 
as soon as possible. So they or- 
dered our captain immediately 
to go on board the Kevengc; 
and accordingly was sent with 
two of their own hands; and 1 
saw him no more that night. So 
when they came into the cabin, 
the first thing: they begun with 
was the pine apples. which they 


cut down with their cutlasses. 
They asked me if I would not 
come and eat along with them, 
I told them 1 had but little stom- 
ach to eat. They asked me why 
1 looked so melancholy. I (old 
them I looked as well as I could. 
They asked me what liquor l 
i-nd on hoard. I told them some 
r un and sugar. So they made 
h«»M Is of punch, and went to 
drinking of the Pretender's 
health, and Imped to see him 
king of the Knglish nation: then 
Ming a sni jg «»r two. Next morn- 
ing the\ ordered more hands on 
boa nl the sloop, and so came and 
lay along side the schooner; 
after that lhe\ hoisted out sev- 
eral hogsheads of molasses, and 
several hogsheads of rum ami 
put on hoard tin* schooner, and 
look several barrels of pitch and 
tar and put on hoard the sloop; 
and I happened to go down into 
the cabin, and Hubert Tucker 
came to me and told me 1 had 
m» business there, but was belter 
go forward and work among the 
rest of the men. So 1 went for- 
ward and asked who lliat was. 
They told me that was their fa- 
ther. In the after part of the 
day two of Punnet \s men were 
ordered to the mast to be wliipt, 
and I was threatened if I did not 
confess all I knew. Then Hubert 
Tucker came to me and told me 
I must go along with them; 1 
told him I was not fit for their 
Pirn, neither were my inclina- 
tions that way. After that Major 
Punnet himself eatne to me and 
told me 1 must either go on a 
maroon shore or go along with 
them, for lie designed to take 
the sloop along with him. That 
evening between K and 9 we 
were ordered to net sail, but 
whither I knew* not. So we 
sailed out that night, and 1 lie- 
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ing weary with the fatigue, went 
to sleep ; and whether it was 
with a design or not I cannot tell, 
but we fell to leeward of the Re- 
venge; and in the morning Ma- 
jor Bonnet took the speaking 
trumpet, and told us if we did 
not keep closer, he would fire in 
upon us, and sink us. So then 
we proceeded on our voyage till 
we came to Cape Fear. 

Judge Trott. Have you done 
with your evidence? Killing. 
Yes. 

The Clerk. Would any of you 
prisoners ask the king’s evidence 
any questions? No. 

Judge Trott. You the pris- 
oners at the bar stand charged 
with felony and piracy commit- 
ted on a certain sloop belonging 
to Captain Peter Manwareing 
The evidences have proved it 
home upon you; the boatswain 
tells what old offenders you 
were, and that you were with 
Thatch off this bar, and that 
you were at the taking several 
vessels after you left Topsail 
inlet; and all the evidences prove 
the same; so that it appears all 
of you took up with this wicked 
course of life out of choice. Now 
what evidences have you to come 
in on your behalf, or what have 
you to say in your defense? Now 
is your time to speak what you 
have to say. 

The Clerk. Robert Tucker, 
what have you to say? Tucker . 
After Captain Thatch had taken 
what we had and left us, Major 
Bonnet came and told us that 
he was going to St. Thomas’ for 
the emperor’s commission, if 
there was any to be had. 

Judge Trott. Pray, if you 
were bound to St. Thomas’, what 
did you do at the Cape of Vir- 
ginia? What business had you 


there? Tucker. We had but lit- 
tle provision on board. 

Judge Trott. So you went 
and met with some by the way. 

The Cleric . Edward Robinson, 
what have you to say? Robin- 
son. When Captain Thatch left 
us it was on a maroon island, and 
Major Bonnet came and told 
me he was going to St. Thomas’, 
and we might go with him. 

Judge Trott. Was not you 
one of them that was off this bar 
with Thatch? Robinson. Yes. 

Judge Trott. Why did you 
not come on shore then? Rob- 
inson. I would have come on 
shore, but Captain Thatch would 
not give me leave. 1 was with 
Mr. Wragg, and told him 1 would 
go on shore if I had liberty. 

Judge Trott. Was you one 
of the five that came up to town? 
Robinson. No. 

The Clerk. Neal Paterson, 
what have you to say in de- 
fense of yourself? Paterson . 
Thatch came on board and car- 
ried away fourteen of our best 
hands, and marooned twenty-five 
of us on an island; and Major 
Bonnet came and told us he was 
minded to go to St. Thomas’, 
and if there were any commis- 
sions from the emperor, to get 
one, and go a-priva leering 
against the Spaniards; so 1 was 
willing to go with him, and when 
1 was on board, he forced me to 
do what he pleased, for it was 
against my will. 

Judge Trott. Did not Thatch 
carry away your money and 
what you had besides of goods? 
Paterson. Yes. 

The Attorney General. Was 
you not all ashore when you re- 
ceived the act of grace. Pater- 
son. Yes, sir. 

The Attorney General . Why 
had you not continued ashore? 
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Why did you join with Hon net ? 
Or who forced you to it ? Pater- 
son. Hut, sir, it was in a strung 
land, and 1 had no money, nor 
nothing left, and 1 was willing 
to do something to live; hut it 
was against my will to g«» a 
pirating. 

driMiK Tiiott. If you were 
forced and took only provisions. 
l»ray how did you eoine to share 
so much money and goods after- 
wards? You say Thatch car- 
ried away what you had liefurc. 
Paterson. 1 could not hinder the 
rest from doing what they 
pleased; lint it was contrary to 
my inclination. 

The ( U ri.. William Scot, 
what have you to say ! ><■*.(. 

When we left Topsail inlet, it 
was to iro to St. Thomas*; and 
I asked whether there was pro- 
visions on hoard. They told me 
there was enough, which was 
not above ten or eleven barrels. 

.In Kit Tiiott. So you took it 
where yon eonld find it. heealtse 
you had if not of your own; hut 
pray what did you with so much 
molasses, which was neither lit 
to eat or drink ? Scut. N\ hat I 


OTHER PIRATES 


did, was to keep me from per- 
ishing; hut it was not in my 
power to hinder the rest. 

The Clerk. Job Haylev. what 
have you to sayf Panleu. When 
t'aptain Thomas or Major Hon- 
net was ready to sail 1 went 
aboard and 1 asked whether 
they had provisions on hoard/ 
They told me they had ; hut in a 
tew days it was all spent, ami 
then 1 was forced to do as the 
rest did. 

.Inn;*; Tttorr, Hut why did 
yon not do a< 4'aptain M:m- 
wareiiiL* and his men die ■ You 
see they did not net as you did. 
Panleu. Captain Mnnwurcing 
was not taken then. 

.It im.k Tkott. Hut how came 
you to join with them after- 
ward'-; and pray what made you 
light a traiust Col. Ulieti when lie 
came out with lawful authority 
to you? Pauleu . We thought it 
had l»een a pirate. 

.Irin.1 Tim itt. And so one pi 
rate might tight with another. 
Hut how could you think it was 
a pirate, when la* had King 
( leonre’s colors? 


The At tor at ft (Put rat. May it please vour Honors, and 
you. gentlemen of the jury, the evidences have plainly proved 
that all the prisoners at the bar were at the taking of Captain 
Manwareings sloop, that they all consented to, and all wen* 
active in it, and all received their shares; so that I think it 
hath been plainly proved home upon them. 

JrnoK Timtt. (Jentlemen of the jury, the prisoners at the 
bar all stand indicted for felony and piracy committed on a 
sloop belonging to Captain Peter Manwarcing, as it is ex- 
pressed in the indictment. The boatswain tells us what old 
offenders they were Isforc they went to Topsail Inlet; that 
thev wen* at the taking of no less than thirteen vessels; and 
that in particular they were at the taking of Captain Man- 
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wareing. Then comes Captain Read, and he was taken before 
Captain Manwareing, and was then a prisoner on board the 
pirate sloop, and he tells you, they all appeared in arms, and 
that lie did not look upon them as prisoners, or under con- 
straint, but of the same company; and he tells you he saw 
them take Captain Manwareing, and that he saw them take 
out the goods, as is mentioned in the indictment, out of Man- 
wareing’s sloop. Then comes Captain Manwareing himself, 
and he says all the goods mentioned in the indictment were 
taken out, and that they shared these goods among themselves. 
Then comes Killing, the mate, and he proves the same, and 
particularly Tucker, he was so forward, that he told them, 
if they did not tell the truth, it should be the worse for them. 
And Paterson was so active, that he was for having them 
brought to the gun to make them confess; and that all the 
rest had their arms ready, and all had their shares. So that 
1 think the evidences have fully proved the indictment upon 
them, and that it is very plain and home against them. They 
plead indeed, that they were forced and constrained to go, 
but give no proof of it; and therefore what constraint any of 
of them appears to be under, I shall leave to your considera- 
tions. Though I think the evidence is very plain and clear, 
yet I shall not pretend to direct your judgments. I shall only 
remark to you what the wise man saitli, that “he that justi- 
fioth the wicked, as well as he that condemneth the just, even 
both are an abomination to the Lord.” 

And about two hours after the Jury returned, and gave in 
their verdict. 

The Clerk. Gentlemen, answer to your names. Timothy 
Bellamy. 

Timothy Bellamy. Here, etc. 

The Clerk . Are you all agreed of your verdict? 

The Jury . Yes. 

The Clerk. Who shall say for you? 

The Jury. The foreman. 

The Clerk. Robert Tucker, hold up thy hand. How say 
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you? Is he Guilty of the piracy whereof he stands indicted, 
or Not Guilty? 

The Foreman. Guilty. 

The Clerk. What goods, and chattels, etc.? 

The Foreman. None that we know of. 

The Clerk. Then hearken to your verdict, as the Court 
hath recorded it. You say that Robert Tucker is Guilty of 
the piracy whereof he stands indicted, and that he had no 
goods or chattels, etc. ? 

The Jury. Yes. 

And the Jury also found Edward Robinson, Neal Paterson, 
William Scot, and Job Bay ley Guilty . 

T he Clerk. Marshal, look to your prisoners. 



THE TRIAL OF SMITH, CARMAN, THOMAS, MOR- 
RISON, LIVERS, BOOTH, HEWET, AND 
LEVIT, FOR PIRACY, CHARLESTON, 

SOUTH CAROLINA, OCTOBER, 1718. 

October 30. 

The Court at once proceeded to the trial of John William 
Smith, Thomas Carman, John Thomas, William Morrison, 
William Livers, alias Evis, Samuel Booth, William Hewet and 
John Levit. The indictment was the same as in the last case, 
viz. : the piratically taking the sloop Francis and its cargo. 

The Prisoners pleaded Not Guilty . 

The Clerk . You, the prisoners at the bar: These good 
men that were called last, and have here appeared, are those 
that shall pass between our sovereingn lord, the king, and you, 
upon your lives and your deaths ; therefore, if you or any of 
you will challenge them or any of them as they come to the 
book to be sworn, and before they be sworn, you may, and you 
shall be heard 

The Jury were sworn, whose names are as followeth: Sam- 
uel Prioleau, foreman, John Hodgson, Garrard Yanvilsen, 
Robert Harvey, Joshua Marriner, Thomas Fairchild, Henry 
Gennelack, John Jeffers, Charles Marche, John Grimbal, Ben- 
jamin Griffin, Joseph Massey. 


THE EVIDENCE. 


The witnesses against the pris- 
oners were Ignatius Pell, the 
boatswain ; Captain Thomas 
Read, Captain Peter Manware- 
ing, and Mr. James Killing, his 
mate, who all gave the same evi- 
dence against these as against 
the others that were tried be- 
fore. 

The Clerk. Will any of you 


prisoners ask the king's evi- 
dence any questions? No. 

Judge Trott. You the pris- 
oners at the bar, you have 
heard how fully the witnesses 
have charged the facts upon 
you. Now what you have to 
say in your defense, I shall be 
ready to hear you. 

The Clerk. John William 
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Smith, if you have any thing 
to say, you have liberty to 
speak. Smith . When we left 
Topsail inlet, I knew nothing 
but that we were going to St. 
Thomas’; but after we were out 
they hoisted the bloody flag. But 
I did before believe we were go- 
ing to St. Thomas.’ 

The Attorney General. Did 
you bear arms on board of Ma- 
jor Bonnet? Smith. Yes, sir. 

The Attorney General. Was 
you at the taking all those ves- 
sels? Smith. Yes, sir; but it 
was against rny will. 

The Clerk. John Carman, 
what have you to say? Carman. 
As for what 1 did on board Cap- 
tain Thatch, T was forced; but 
when T came to North Carolina, 
I would not have went on board, 
but Major Bonnet showed me the 
Act of Grace; and when I en- 
tered myself on board, it was to 
get my bread, in hopes to have 
went where I might have had 
business; for when we left Top- 
sail inlet, I had not signed the 
Articles. 

Pell. But you gave the cap- 
tain your word that you would. 

Carman. When I was left in 
the sloop 1 endeavored to make 
my escape with the sloop. 

Judge Trott. So, 1 find you 
wanted a vessel of your own. 
Carman. No, but to have got one 
from them; but I could not. 

The Attorney General. This 
confirms what the king’s evidence 
proves against them. 

The Cleric. John Thomas, what 
have you to say? Thomas. We 
had nothing left us, and we were 
on a maroon island, and Major 
Bonnet he came and told me I 
might go with him, but it was 
against my will to bear arms. 

Judge Trott. Was not you 


off this bar? Thomas. Yes, but 
1 was forced to it. 

Mr. Hepworth. And was you 
not at the taking of Captain 
Manwareing’s sloop? Thomas . 
Yes. 

Mr. Hepworth. And had you 
not your share? Thomas. Yes, 
sir. 

Judge Trott. And yet you 
say you was not willing to go a 
pirating. 

The Clerk. William Morrison, 
what have you to say? Morrison. 
Captain Thatch had run the 
sloop ashore, and Major Bonnet 
went up to the Governor for I lie 
Act of Grace; and when he re- 
turned he told me T might go to 
St. Thomas’; and after that he 
said provisions would fall short, 
and lie should go on the coast, of 
Virginia to see for some. 

Judge Trott. But was that 
your manner of going for a com- 
mission, to take thirteen vessels 
by the way? But was von not 
at the taking Manwureing’s 
sloop? And had you not your 
share ? 

The Clerk. William Livers, 
alias Evis, what have you to say? 
Evis. After we came to North 
Carolina, and Captain Thatch 
had lost the ship, Major Bonnet; 
told me he would give me my 
passage to St. Thomas’, and he 
would endeavor to get. a ship 
there, and T might, go with him 
a privateering; but. when he 
came to sea, I found how it was, 
and 1 would not. consent for a 
long time; but at last, they forced 
me to it. 

Judge Trott. But you had 
your share as well as the rest? 
Evis. They forced me to do what 
I did. 

The Clerk. Samuel Booth, 
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what have you to say? Booth . 
as we came from Topsail inlet 
we met with the sloop Revenge; 
they boarded us and took us 
and I was a prisoner three weeks 
before I consented ; and then 
they ordered tne to the gun be- 
fore I would consent. 

Judge Trott. But you had 
your share of Captain Manware- 


ing’s sloop. Booth. But my in- 
clination was not that way. 

The Clerk. William Hewet, 
what have you to say? Rewet. 
I designed to go to St. Thomas’ 
with Major Bonnet, for he told 
me he was bound thither; so I 
was willing to go with him. 

The Clerk. John Levit, what 
have you to say? Nothing. 


The Attorney General. May it please your Honors, the 
boatswain and all the evidences prove the indictment upon 
each of the prisoner, that they were all at the taking of Cap- 
tain Manwareing’s sloop, and all had their shares. 

Judge Trott. Gentlemen of the jury, I think I need say 
but little on this matter. They all confess the fact of which 
they stand indicted. Some of them were old offenders, and 
all of them were proved to be at the taking of Captain Man- 
wareing’s sloop, and all took their shares: so that I think the 
fact is very fully and clearly proved upon them. But I shall 
leave that to your considerations, and I pray God direct you 
to give a true verdict. 

The Jury found John William Smith, Thomas Carman, 
John Thomas, William Morrison, William Livers, alias Evis, 
Samuel Booth, William Hewet, and John Levit, Guilty. 



THE TRIAL OF EDDY, ANNAND, ROSS, DUN- 
KIN, NICHOLS, RIDGE, KING, PERRY 
AND VIRGIN, FOR PIRACY, CHARLES- 
TON, SOUTH CAROLINA, OCTOBER, 

1718. 


October 31. 

Today were arraigned upon the same charges as in the two 
former cases, William Eddy, alias Nedy, Alexander A nil and, 
George Ross, George Dunkin, Thomas Nichols, John Ridge, 
Matthew King, Daniel Perry and Henry Virgin. 

They pleaded Not Guilty. 

The same jury was sworn as in the former case. 


THE EVIDENCE. 


Ignatius Pell , the boatswain, 
Captain Thomas Read, Captain 
Peter Manwareing and James 
Killing, the mate, gave the same 
evidence as in the former case 
against all the prisoners except 
Thomas Nichols. 

Captain John Sterwnson. 
George Ross, the gunner of the 
pirated sloop was for blowing 
it up, and acknowledged that he 
would have set fire to the tram 
if he could. 

Ignatius Pell. Nichols, after 
he came to sea, was very much 
discontented, but Major Bonnet 
said he would force him to go. 
He did not join w T ith the rest of 
the men, but always separated 
himself from the company. 

Captain Read. Nichols be- 
haved different from the rest and 
did not join with them. 

Captain Manwareing. Nich- 


ols when lie was aboard my 
sloop said lie did hope it would 
be over with him in a little time 
for he hoped to get clear of 
them. He looked melancholy and 
never joined with the rest in 
their cabals when they were 
drinking. When Major Bonnet 
sent for him he refused to go 
and said lie would die before he 
would fight. 

Nichols. Mr. Killing, did you 
never hear me say 1 would leave 
that course of life? 

Judge Trott. Did you hear 
him say so? Killing. When he 
came on board he said to me he 
would give the whole world if 
lie had it to be free from them. 
He refused to go on the Re- 
venge until he was forced, and 
then told me he would not fight 
if he did lose his life for it. 
He was not with them when they 
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shared, and did not join their 
cabals. 

Judge Trott. He seems to be 
under a constraint, indeed, and 
therefore must be taken into con- 
sideration. 

The Clerk. William Eddy, alias 
Nedy, what have you to say? 
Nedy. I never was on board 
Captain Manwareing’s sloop, nor 
had no hand in it. 

Judge Trott. You was one of 
Bonnet's crew. Nedy. I never 
acted in it. 

Judge Trott. That is no ex- 
cuse; it is not such or such a 
one that goes on board only but 
those that stand ready to assist 
them have as great a hand in the 
fact as the other; for men would 
not be taken by two or three, if 
they had no more help; so that 
the whole crew are equally con- 
cerned at such a time. 

The Clerk. Alexander An- 
nan d, what have you to say? 
Annand. When we were at Top- 
sail inlet, Major Bonnet told 
me he would go and get a clear- 
ance for the sloop, for he de- 
signed to go to St. Thomas' for 
a commission, and I might go 
with him. So I expected noth- 
ing till we were out at sea, and 
then I could not help it. 

Judge Trott. But why did 
you not declare against it then, 
and so not join with them? An- 
nand. I was but one man and a 
stranger, and I was afraid I 
should have lost my life. 

The Clerk. George Ross, what 
have you to say? Ross. I be- 
longed to a sloop, and we met 
with Major Bonnet and was 
taken by him. Next day two of 
the men told me I must go with 
them. . I answered them, No ; I 
did not design to leave the sloop. 
But they told me I must; and 
they told me if I would but con- 


sent I should have any thing. 
And a little after Captain Man- 
wareing was taken. 

Judge Trott. And you had 
your share of Manwareing’s 
goods? Ross. Yes. 

Judge Trott. So, though you 
were unwilling at first, you was 
willing afterward, and also 
fought Colonel Rhett when he 
came out against you. Ross. 
They told me it was Captain 
Thatch; for my part I did not 
know who Thatch was. 

Judge Trott. But pray what 
authority had you to fight any- 
body ? 

The Clerk. George Dunkin, 
you may speak what you have to 
say. Dunkin. After we were 
taken at the capes Major Bon- 
net came to me and told me I 
must go along with them. But 
I told him I could not leave the 
vessel. He told me I must. 

Judge Trott. But why did 
you join with them afterwards 
in taking your share of Man- 
wareing’s goods? and why did 
you fight Colonel Rhett and his 
men? If you had not fought, 
you might have saved the lives 
of twelve or fourteen men. Dun- 
kin. Major Bonnet declared if 
any one refused to fight he 
would blow his brains out. 

The Clerk. John Ridge, what 
have you to say? Ridge. After 
we came to Topsail inlet, and the 
ship was lost, Major Bonnet 
came and told me that he would 
go and accept the Act of Grace, 
and get a clearing for the sloop, 
and go to St. Thomas’ for a 
commission, and he expected we 
would go with him; so when he 
was gone up to the country we 
rigged the sloop; so the quarter- 
master, the boatswain and he 
agreed together; but for my part 
I knew nothing what their de- 
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sign was; and so the first vessel 
we saw they took; but it was 
my resolution to go away by the 
first opportunity. 

The Clerk. Matthew King, 
what have you to say? King 
When we were at Topsail inlet 
Captain Thatch marooned us on 
an island, and left us; and Ma- 
jor Bonnet told us he would go 
to St. Thomas’; but the first 
prize we met with we took, hav- 
ing but little provisions on 
board. 

Judge Trott. How could you 
think of going to St. Thomas’ 
without provisions? 

The Attorney General. But 
the boatswain says there were 
provisions on board; and several 
barrels of flour, and several bar- 
rels of beef and pork. 

Judge Trott. What need had 
you then to go a-pirating? King . 
I did not know it till we were 
out. 

Judge Trott. Bonnet had not 
above five hands, and there were 
of you twenty-five; why would 
you be all commanded by them? 
You had no need to yield to 
them. 

The Clerk. Daniel Perry, 
what have you to say? Perry. 
When Captain Thatch left us it 
was on a maroon island, and Ma- 
jor Bonnet came and told us he 
had the Act of Grace, and so we 
might go with him. 

Judge Trot. Is that all you 


have to say? You knew Thatch 
and Bonnet were both pirates, 
and why would you go with them 
again ? 

The Clerk. Henry Virgin, 
what have you to say? Virgin. 
Major Bonnet ordered about 
thirty hands to be ready, and in 
a little time we were ordered on 
hoard; and when we were about 
an hundred leagues from land 
he asked if there were any that 
would go a-marooning, and I be- 
lieve there were two or three 
that promised him they would, 
though I did not. 

Judge Trott. But; had you no 
opportunity to come from them? 
Virgin. If we had known any- 
thing of the Act of Grace when 
we were off this bar, we had 
come ashore. 1 went to make 
my escape, and leapt into the 
water, and had like to have been 
drowned. 

Judge Trott. How many 
vessels have you been at the tak- 
ing and burning of, do you 
think? Virgin. I believe about 
three. 

Mr. ITepworth. He was with 
them at the bay of Honduras, 
and all along. Virgin. But I 
never gave my consent ; for Cap- 
tain Thatch never asked any of 
us. 

Judge Trott. Would any of 
the prisoners say any more? If 
they will 1 am ready to hear 
them. 


The Attorney General. May it please your honors, and 
you, gentlemen of the jury, these three, Nichols, Dunkin, and 
Ridge, seem to make some defense. As for Nichols, he was 
with them when Manwareing was taken ; and the mate tells 
us, that he separated himself from the rest of the cabal ; and 
when they shared, he told them they might do as they pleased 
with his share, for he hoped he should not be with them long; 
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so that it appears that he separated himself from the rest of 
the company from the very first: These things therefore 
ought to be considered. And as for Dunkin, he looked upon 
himself as a prisoner at first: but the boatswain indeed says 
he had his shares. And as for Ridge, he said, that he resolved 
to make his escape. For all the rest, they seem to be equally 
guilty. 

Judge Tbott. Gentlemen of the jury, the prisoners at the 
bar stand indicted for felony and piracy, committed on a 
sloop belonging to Captain Peter Manwareing, commander, 
and not only did they break and board the said Manwareing’s 
sloop, which was an act of piracy, but it hath been proved 
upon them, that they were at the taking of thirteen vessels 
after they left Topsail Inlet. Indeed there are three that have 
something to say in their defense, Nichols, Ridge and Dun- 
kin. As for Dunkin, Pell says he had his share, as the rest 
had; Captain Read looked upon him as a prisoner, but Cap- 
tain Manwareing did not. As for Ridge, he was at North 
Carolina, and took up with Bonnet to go to St. Thomas’, and 
it is possible for a man to be deceived, for Pell declares that 
they were bound to St. Thomas’, at first; and Killing, the 
mate, declared, that he told him he would free himself from 
that course of life the first opportunity. So I shall leave this 
to your consideration. But for Nichols, I think it is plain he 
was under constraint and force ; for Pell himself declares that 
he would have nothing to do with their shares, and he did 
hope that he should not be long with them. Captain Manware- 
ing and Mr. Killing, his mate, all confirm the same. And when 
he was sent for to come on board Bonnet, to go out to fight 
Colonel Rhett, he refused to go; and when he was forced to 
go on board, he said he would die before he would fight; and 
accordingly went into the hole, and did not fight Colonel Rhett. 
So that by the whole course of the evidence, I think it is very 
clear that he was under constraint and fear. As to the rest, 
I think the proof is full against them ; but I shall leave them 
to your consideration. You know that as the innocent must 
not be condemned, so the guilty ought not to be acquitted. 
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Remember you have the lives of these persons in your hands ; 
and I pray God direct you to give a true verdict. 

The Jury found William Eddy alias Nedy, Alexander An- 
nand, George Ross, George Dunkiu, John Ridge, Matthew 
King, Daniel Perry, and Henry Virgin, Guilty; and Thomas 
Nichols, Not Guilty. 



THE TRIAL OP ROBBINS, MULLET, PRICE, 
LOPEZ, AND LONG, FOR PIRACY, 
CHARLESTON. SOUTH CARO- 
LINA, OCTOBER, 1718, 

October 31. 

Upon the same charge as in the last three cases, the follow- 
ing were arraigned and pleaded Not Guilty: James Bobbins, 
alias Rattle, James Mullet, alias Millet, Thomas Price, and 
John Lopez. Zachariah Long pleaded Guilty . 

The following jurors were sworn: Samuel Proileau, fore- 
man; John Hodgson, Garrat Vanvelsin, Lucas Stoutenborough, 
Joshua Mariner, Thomas Fairchild, Henry Genelac, John Jef- 
fers, Charles Marche, John Grimball, Benjamin Griffin, Joseph 
Massey. 

THE EVIDENCE. 

The witnesses against the pris- we left Topsail inlet it was to go 
oners were: to St. Thomas’; so Major Bon- 

lgnatius Pell , the boatswain; net told me, and I being on a 
Captain Thomas Read; Captain maroon shore, I was willing to 
Peter Mariwareing , and Mr. go with him. 

James Killing , his mate, all gave The Clerk. Thomas Price, 
the same evidence against these what have you to say? Price . 
prisoners, as against the others Captain Thatch left us on a ma- 
that wore tried before. roon shore, and had nothing left, 

The Clerk. You, the prison- and Major Bonnet told me I 
ers at the bar, have heard w r hat might go with him to St. 
the king’s evidence have sworn Thomas’; but I designed not to 
against you. Now is your time go a -pirating, 
to make your defense. James Judge Trott. Had you no. 
Bobbins, what have you to say? your share? Price . I was 
Robbins. 1 was on board the forced to do as I did when I 
Revenge and then I wuis sent on was on hoard, 
board of Capt. Read’s sloop, The Clerk. John Lopez, what 
and was there four days; and have you to say. Lopez. I was 
then was sent on board the Re- at the bay of Honduras and was 
venge again; for I was about to taken by Thatch and carried to 
run away, if I had an opportu- Topsail inlet and there he ina- 
nity. rooned me on an island, and 

The Clerk. James Mullet, what came with five hands and car- 
have you to say? Mullet. When ried all away that we had, and 
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left us. And Major Bonnet told 
me he would go to St. Thomas’, 
and 1 might go along with him. 
I told Captain Manwareing I 
would not go a-pirating, for I 
did not like it. 

Judge Trott. Did you not 
share a little before you came 
to Cape Fear? Lopez. Yes; 
but it was against my will. 

Judg*; Trott. Captain Man- 
wareing, do you know anything 


of this man ? Captain Man - 
wareing. All as I know, he told 
me he had a wife and children; 
and that he did not like that 
course of life. This is all I can 
say of him. 

The Clerk . Zachariah Long, 
what have you to say? Long . 
When we sailed I knew nothing 
but that it was to go to St. 
Thomas’ till afterwards, and 
then I must do as the rest did. 


The Judge summed up the evidence to the Jury , which re- 
tired and returned into court with a verdict of Guilty against 
Mullet, Price, Lopez and Long, and a verdict of Not Guilty 
as to Robbins alias Rattles. 



THE TRIAL OP ROBINSON, TUCKER, SCOT, 
BAYLEY, PATERSON, SMITH, CARMAN, 
AND THOMAS, FOR PIRACY, CHARLES- 
TON, SOUTH CAROLINA, NOVEMBER, 

1718. 


November 1. 

The Court proceeded to arraign Edward Robinson, Robert 
Tucker, William Scot, Job Bayley, Neal Paterson, John Wil- 
liam Smith, Thomas Carman and John Thomas, on an indict- 
ment charging them with piratically seizing a ship called the 
Fortune, Thomas Read, commander, and taking from it cer- 
tain goods and chattels, including money. 7 

All pleaded Not Guilty. 

The Jury were sworn as follows: Timothy Bellamy, fore- 
man; George Duckel^ John Rivers, William Sheriff, Benjamin 

7 "The jurors for our sovereign lord the king do upon their oath 
present, that Stede Bonnet alias Edwards, alias Thomas, late of 
the island of Barbadoes, mariner; David Heriot, late of the island 
of Jamaica, mariner; William Scot, late of Aberdeen, mariner; 
Job Bayley, late of London, mariner; Edward Robinson, late of 
Newcastle upon Tyne, mariner; Robert Tucker, late of the island 
of Jamaica, mariner; Neal Paterson, late of Aberdeen, mariner; 
John William Smith, late of Charlestown, mariner; Thomas Car- 
man, late of Maidstone in Kent, mariner, and John Thomas, late 
of the island of Jamaica, mariner; the 31st of August, in the fifth 
year of the reign of our sovereign lord George, by the grace of 
God of Great Britain, France, and Ireland, king, defender of the 
faith, etc., by force, and arms, etc., upon the high sea, in a certain 
place called Cape Fear, in the latitude of 34° or thereabouts, and 
within the jurisdiction of the Court of Vice-Admiral ty of the prov- 
ince of South Carolina, did piratically and feloniously set upon, 
board, break, and enter a certain merchant sloop called the For- 
tune, Thomas Read, commander, then being a sloop of certain per- 
sons (to the jurors aforesaid unknown) and then and there pirat- 
ically and feloniously did make an assault in and upon the said 
Thomas Read, and other his mariners (whose names to the jurors 
aforesaid are unknown). In the same sloop, against the peace of 
God, and of our now sovereign lord the king, then and there be- 
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Dennis, Hugh Durfey, Thomas Chambers, Daniel Townshend, 
John Lee, Thomas Bee, John Barton, Richard Fairchild. 


THE EVIDENCE. 


The Clerk . Call Ignatius Pell, 
the boatswain. 

Mr. Hepworth. Do you know 
the prisoners at the bar? Pell. 
Yes, sir. 

Mr. Hepworth. Give the 
Court an account of the taking 
Captain Thomas Read, and 
plundering of his sloop. Pell. 
Capt. Read was in company with 
two vessels more, which we took, 
but did not share, till we came 
to Cape Fear. 


Mr. Hepworth. Were the 
goods mentioned in the indict- 
ment taken out? Pell. Yes, sir. 

Judge Trott. Did all the 
prisoners at the bar receive their 
shares? Pell. Yes. 

The Clerk. Will any of you 
ask the king’s evidence any ques- 
tions? Edward Robinson, will 
you ask any questions? Robin - 
sow. Boatswain, do you not re- 
member when we left Topsail 
inlet it was with a design to go 


ing, piratically and feloniously did put the aforesaid Thomas 
Read, and others his mariners of the same sloop, in the sloop afore- 
said, then being in corporal fear of their lives, then and 1 here in 
the sloop aforesaid, upon the high sea, in the place aforesaid, called 
Cape Fear, in the latitude of 34°, or thereabouts, aforesaid, in the 
sloop aforesaid, and within the jurisdiction aforesaid, pirnticnlly 
and feloniously did steal, take, and carry away six tierces of bread, 
of the value of 131., current money of Pennsylvania; four barrels 
of bread, of the value of 41., like current money of Pennsylvania; 
one barrel of linseed oil, of the value of 71., like current money of 


Pennsylvania ; two tierces of hams, of the value of 201., like cur- 
rent money of Pennsylvania, and 20 barrels of Hour, of the value 
of 201., like current money of Pennsylvania; six China plates, of 
the value of 31., like current money of Pennsylvania; seven iron- 
bound blocks, of the value of 40s., like current money of Pennsyl- 
vania; 90 fathoms of rigging, of the value of 31., like current money 
of Pennsylvania; the said pump, with boxes and breaks, of the 
value of 20s., like current money of Pennsylvania; the goods and 
chattels of certain persons (to the jurors aforesaid unknown) then 
and there upon the high sea aforesaid, in the aforesaid place, called 
Cape Fear, in the latitude of 34°, or thereabouts, aforesaid, in the 
sloop aforesaid, and within the jurisdiction aforesaid; being found 
in the aforesaid sloop, in the custody and possession of the said 
Thomas Read, and others his mariners in the same sloop, from the 
said Thomas Read, and others his mariners of the said sloop, and 
from their custody and possession, then and there, upon the high 
seas aforesaid, in the place aforesaid, called Cape Fear, in the lati- 
tude of 34°, or thereabouts, as aforesaid, in the sloop aforesaid, 
and within the jurisdiction aforesaid, and apainst the peace of our 
said now sovereign lord the king, his crown and dignity, e c. 
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to St. Thomas’? Pell . I do be- 
lieve you might think we were 
going to* St. Thomas’, but the 
first vessel we saw, we consented 
to take, and you had your share 
as well as the rest. 

The Clerk . Robert Tucker, 
will you ask any question ? 
Tucker . No. 

Mr. Hepworth. May it please 
your honors, we will proceed to 
call another evidence, Captain 
Peter Manwareing. 

Mr. Hepworth. Do you know 
the prisoners at the bar? Man- 
wareing. I know them all. 

Mr. Hepworth. Please to give 
the Court an account of the 
sharing of Captain Read’s goods 
at Cape Fear. Manwareing. As 
for taking of Captain Read, I 
can say nothing, because he was 
taken by them before I was 
taken; but when we came to 
Cape Fear, they shared what 
they had. 

Judge Trott. And had all the 
prisoners at the bar their shares ? 
Manwareing. I did not see any 
of them refuse, and they were 
amongst the rest when they did 
share. 

The Clerk. Will any of you 
ask the evidence any questions? 
The Prisoners ask no questions. 

Mr. Hepworth. We will pro- 
ceed to call another evidence. 
Captain Thomas Read, do you 
know the prisoners at the bar? 
Read . I know them all. 

Mr. Hepworth. Please to give 
the Court an account of your 
being taken and plundered by 
them. Read. After we were 
taken, Robert Tucker with some 
others came on board and then 
we sailed to Cape Inlopen, where 
Captain Manwareing was taken, 
and after that to Cape Fear. 

Mr. Hepworth. Were those 
goods taken out as are men- 


tioned in the indictment? Read. 
Yes, sir. 

Judge Trott. Did all the 
prisoners receive their shares ? 
Read. Yes, I did not see but 
what they did; they were all to- 
gether when they shared. 

The Clerk. Will any of you 
ask the evidence any questions? 
Robinson. Captain Read, when 
did you see me on board your 
sloop? Read. I cannot say I 
saw you on board; but you were 
with them when they shared. 

Judge Trott. If you were 
not on board the sloop, you was 
one of the crew, and, as I told 
you before, it is not they only 
are pirates that go on board of 
a vessel, but they who stand 
ready to assist are as much 
pirates as the other, and are as 
much concerned in the fact. 

The Clerk. Will any of you 
ask any questions. Prisoners. 
No. 

Mr. Hepworth. We will pro- 
ceed to call another evidence. 
James Killing, do you know the 
prisoners at the bar? Killing. 
Yes, sir. 

Mr. Hepworth. Give the Court 
an account of what you know of 
the taking of Captain Read. 
Killing. I can say but little „ to 
the matter till we came to Cape 
Fear, and there they shared the 
goods. 

Judge Trott. Did you see 
the goods taken out? Killing. 
I cannot say I saw them all taken 
out; but I saw them a-sharing 
of them together. 

Mr. Hepworth. We will call 
another evidence, Francis Grif- 
fin, Captain Read’s mate. 

Mr. Hepworth. Do you know 
the prisoners at the bar?. Grif- 
fin. Yes, sir. 

Mr. Hepworth . Please to give 
an account of the taking of the 
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sloop you belonged to. Griffin. 
After we were taken Tucker and 
some more eame on board and 
Tucker fell to beating and cut- 
ting the people with his cutlasli, 
and cut one man’s arm. So then 
we went to Cape James, alias 
Cape Inlopen, where Captain 
Manwareing was taken, and 
thence we sailed for Cape Fear. 

Mr. Hepworth. Were all these 
goods mentioned in the indict- 
ment taken put? (That part, of 
the indictment read.) Griffin. 
Yes, sir. 

JupGR Trott. Did all the pris- 
oners take their shares? Griffin. 
I know nothing to the contrary. 

The Clerk. Will any of you 
ask the king’s evidence any 
questions? No questions asked. 

Judge Trott. You the pris- 
oners at the bar, what have you 
to say in your defenses? I am 
now ready to hear you. 

The Clerk. Edward Robinson, 
what have you to say? Robin- 
son. I have nothing to say, 
more than what T have said. 

The Clerk. Robert Tucker, 
what have you to say? Tucker. 
I knew nothing but we were go- 


ing to St. Thomas’, when I en- 
gaged with Major Bonnet. 

Judge Trott. You was his 
quartermaster; and you was 
the person that cut the man with 
the cutlash, and abused people. 

The Clerk. William Scot, 
what have you to say? Scot. I 
was never on board Captain 
Read. 

Judge Trott. You was never 
on board! What of that? You 
was one of the crew, and con- 
sented to it, and had your share. 

The Clerk. Job Bayley and 
Neal Paterson, what have you to 
say? Prisoners. We have noth- 
ing more to say. 

The Clerk. John William 
Smith, what have you to say? 
Smith. It was never my design 
to go a-pirating, and when I was 
at sea I could not help what oth- 
ers did. 

Judge Trott. If it was not 
your design at first, you after- 
wards consented to it. 

The Clerk. Thomas Carman 
and John Thomas, what have 
either of you to say? Prisoners. 
We have no more to say than 
what we have said. 


The Attorney General. May it please your Honors, T think 
the evidence have plainly proved the prisoners at the bar 
guilty of the fact charged upon them in the indictment; so 
that they were all equally guilty. 

Judge Trott. Gentlemen of the jury, the prisoners at the 
bar stand indicted for felony and piracy, committed on a sloop 
belonging to Captain Thomas Read. All the evidences fully 
prove the fact upon them, that they were all equally guilty, 
and all shared in the goods and plunder; but Tucker abused 
the people, cut one man with his cutlash, so that he added 
barbarity to his other crimes. They all pretend they were 
tinder force and constraint ; but it is but a suggestion of their 
own, without the least proof. But there is full proof of their 
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consenting. But I shall leave them to your consideration. But 
the case is so clear, that I believe you will not be long before 
you return with your verdict. 

The Jury, after they had considered of their verdict, re- 
turned, and found Edward Robinson, Robert Tucker, 'William 
Scot, Job Bayley, Neal Paterson, John William Smith, Thomas 
Carman, and John Thomas, Quilt y. 



THE TRIAL OF MORRISON, LIVERS, BOOTH, 
HEWET, LEVIT, EDDY, ANNAND, ROSS, 
DUNKIN, AND NICHOLS, FOR PIRACY, 
CHARLESTON, SOUTH CAROLINA, 
NOVEMBER, 1718. 


November 1. 

The Court proceeded to arraign William Morrison, William 
Livers, alias Evis, Samuel Booth, William Hewet, John Levit, 
William Eddy, alias Nedy, Alexander Annum!, George Boss, 
George Dunkin, and Thomas Nichols, upon the indictment in 
the former trial. 

All pleaded Not Guilty , excepting John Levit, who pleaded 
Guilty . 

The Jury were sworn: Thomas Bellamy, foreman, etc. 


Til K EVIDENCE. 


Ignatius Pell and the rest of 
the witnesses in general, gave the 
same evidence against these* pris- 
oners, as against the former 
ones, only they were more par- 
ticularly examined as to Thomas 
Nichols, and George Dunkin. 

Mr. II epworth. Pell, do you 
know the prisoners at the bar? 
Pell . Yes, sir; I know them all 
very well. 

The Attorney General. Please 
to give the Court an account of 
the taking and plundering Cap- 
tain Read, and begin with Nich- 
ols. Pell. Thomas Nichols was 
very much dissatisfied on board, 
and did not join with the rest of 
the company, and would not take 
the share, and said he hoped he 
should not continue long with 
them. 


The Foreman. Do yon know 
anything of Dunkin? How did 
lie behave himself? Pell. J 
did not see but lie was as active 
as any of the rest, and took liis 
share as the rest did at Cape 
Pear. 

Juixm Tkott. And had all 
the prisoners their shares? Pell. 
Yes, excepting Nichols. 

Jr due Tkott. Were the goods 
mentioned in the indictment 
taken out of Read’s sloop? Pell. 
Yes. 

The Clerk. Will any of you 
ask the king’s evidence any 
questions? No questions asked 
by the prisoners. 

Mr. II epworth. We will pro- 
ceed to call another evidence. 
Captain Manwareing, do you 
know the prisoners at the bar? 
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Manwareing. I know them all 
very well. 

Mr. Ilepworth. Please to give 
the Court an account of their 
sharing Captain Read’s goods 
at Cape Fear, and particularly 
how Nichols behaved himself. 
Manwareing. When Nichols 
was on board my. sloop he said 
several times he would get clear 
of them the first opportunity, 
and he hoped it would not be 
long first; and when Major 
Bonnet sent for all hands on 
board the Revenge he refused to 
go till he sent word if he would 
not come he would make him; 
and when he went he said, before 
he would fight, he would die; 
and he always kept himself from 
the company, and from their 
cabals. 

Judge Trott. Do you know 
anything of Dunkin? Manware- 
ing . What I can say is, there 
was some brown bread upon 
deck and he said it was fit for 
nothing but negroes to eat, and 
I told him I wished he might 
never want it; so they went and 
brought some whiter out of the 
hole. 

Mr. Ilepworth. How did he 
behave himself? Manwareing. I 
saw nothing but he was as the 
rest were. 

Mr. Hep worth. Would any of 
you ask the king’s evidence any 
questions? No questions asked 
by the prisoners. 

Mr. Ilepworth. Please your 
honors, we proceed to call an- 
other evidence, James Killing. 

Mr. Hepworth. Do you know 
the prisoners at the bar? Kill- 
ing. I know them all very well. 

Mr. Hepworth. Please to give 
the Court an account of what 
you know of their taking and 
plundering Captain Read; and 
first begin with Nichols. Kill- 


ing. I remember when he was 
on board our sloop and Major 
Bonnet sent for him, when he 
went off he said he hoped to get 
clear of them and he would die 
before he would fight. 

Judge Trott. Pell, do you 
know whether he did fight Col. 
Rhett or not? Pell. He did not 
fight and if one that Major Bon- 
net loved very well had not been 
shot down by his side he had 
blowed his brains out; for he 
had his pistol ready. 

Mr. Ilepworth. How did Dun- 
kin behave himself? Pell. I 
can say nothing for any of the 
rest, but that they were all as 
one, and had all their shares. 

The Cleric. Would any of you 
ask the king’s evidence any ques- 
tions? No questions asked by 
(lie prisoners. 

Mr. Hepworth. We will pro- 
ceed to call another evidence. 
Captain Thomas Read, do you 
know the prisoners at the bar? 
Bead. I know them all very 
well. 

Mr. Ilepworth. Please to give 
the Court an account of what 
goods were taken from you and 
how the prisoners behaved them- 
selves; and first of Nichols. 
Bead. The most of the time he 
was on board Captain Manware- 
ing’s sloop I heard him say he 
did not like that course of life, 
and the last words T heard Ma- 
jor Bonnet say to him was that 
he would force no man to go 
against his will. 

Judge Trott. Can you say 
anything of Dunkin? Bead . As 
for Dunkin, I did not see but 
he acted as the rest did. 

Dunkin. Captain Read, it was 
against my will. 

Mr. Hepworth. Captain Read, 
were these goods taken out of 
you, as are mentioned in the in- 
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dictment? (That part of the in- 
dictment read.) Were all these 
goods taken out? Read. Yes. 

The Clerk. Will any of you 
ask any questions? George Dun- 
kin, will you ask any questions? 

Dunkin. Captain Read, when 
did you see me as active as any 
of the rest ? Read. Before Cap- 
tain Manwareing was taken I 
thought you had been a prison- 
er, but afterwards 1 saw no dif- 
ference. 

Judge Trott. You was one 
of Bonnet’s crew; one of that 
company. 

Mr. Hep worth. We proceed 
to call another evidence. Francis 
Griffin, Captain Read’s mate. 

Mr. Hepworth. Do you know 
the prisoners at the bar? Grif- 
fin. I know them all. 

Mr. Hepworth. Give an ac- 
count of what you know of Nich- 
ols, and the rest of the pris- 
oners. Griffin. As for Nich- 
ols, he was a man I know noth- 
ing of, lie being on board of 
Manwareings’ sloop. 

Mr. Hepworth. What do you 
know of Dunkin? Griffin. I 
knew nothing of him till we were 
come to Cape Fear, and I saw 
no difference, but he shared 
among the rest. 

Mr. Hepworth. Were those 
goods taken out of the sloop, the 
goods mentioned in the. indict- 
ment? Griffin. Yes, sir. 


Judge Trott. Now you the 
prisoners, what you have to say 
in your defense I shall be ready 
to hear. 

The Clerk . William Morrison, 
what have you to say ? Morrison. 
I have no more to say than I 
have said already. 

The Clerk. William Livers, 
alias Evis, what have you to say ? 
Evis. Nothing more. 

The Clerk. Samuel Booth. 
Booth. When 1 went on board 
Major Bonnet, it was to go to 
St. Thomas’ with him. 

Judge Trott, Why had yon 
not continued at North Carolina, 
since you could not continue 
here? Booth. 1 thought to have 
had better business there. 

The Clerk. John Levit, Wil- 
liam Eddy, alias Nedy, Alexan- 
der Annand. Prisoners. We 
were forced to go and did not 
know what they would do. 

The Attorney General. But 
did you not know what you did 
when you shared? You knew 
that did not belong to you, did 
you not? 

The Clerk. George Ross, 
George Dunkin, Thomas Nich- 
ols, asked no questions; only 
Dunkin delivered in a paper, 
which was read in court, and 
contained a testimony of his for- 
mer behavior when in Scotland. 


The Attorney General. Please, your Honors and you, gen- 
tlemen of the jury, I think it appears from the evidence, that 
Nichols was under constraint, and forced. As for Dunkin 
and the rest, they all took their shares at Cape Pear. 

Jttdge Trott. Gentlemen of the jury, the prisoners stand 
indicted for felony and piracy committed on a sloop belonging 
to Captain Thomas Read. As for Nichols, Pell says, that he 
was not joined to the company, and said, “As for his share, 
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they might do what they pleased, for he hoped he should not 
be with them long”; and when Major Bonnet sent for him on 
board, he refused to fight Colonel Rhett; and if another had 
not been killed, Major Bonnet had blown his brains out. 
Captain Manwareing says he refused his share, and kept him- 
self from the company and from their cabals; and he said, 
when sent for on board, “that he would die before 
he would fight.” And Captain Read says that Major 
Bonnet said, “that he would put him ashore, for he 
would force no man against his will.” And Killing says 
that he told him, “that he would not fight Colonel Rhett,” 
when Major Bonnet sent for him on board the Revenge. So 
that I think it plainly appears he was under constraint. But 
for Dunkin, he says of himself indeed that he was a prisoner, 
and under constraint ; but Pell says he was not, and that he 
took his share, and was as the rest were. And Captain Man- 
wareing says, that he complained of the bread, that was fit 
for none but negroes : so I shall leave you to consider that. As 
for the rest, they have but little to say in their defense, and 
I think the evidence have proved the fact fully upon them. 
But I shall leave this to your consideration; and remember 
you have the lives of these persons in your hands. 

The Jury , after they had considered of their verdict, re- 
turned and found William Morrison, William Livers, alias 
Evis, Samuel Booth, William Ilewit, William Eddy, alias 
Nedy, Alexander Annan d, George Ross and George Dunkin, 
Guilty; and Thomas Nichols, Not Guilty. 

November 3. 

Today the Court proceeded to arraign John Ridge, Matthew 
King, Daniel Perry, Henry Virgin, James Robbins, alias Rat- 
tle, James Mullet, alias Millet, Thomas Price, James Wilson, 
John Lopez, and Zachariah Long, upon a similar indictment 
for taking Captain Read and his ship. 

Ridge, King, Virgin, Robbins, alias Rattle, Mullet, alias 
Millet, Price, Lopez and Long pleaded Not Guilty; Daniel 
Perry and James Wilson pleaded Guilty. 
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The J ury : Samuel Proileau, foreman ; John Hodgson, Gar- 
rat- Vauvelsin, Lucas Stoutenborougli, Joshua Mariner,. 
Thomas Fairchild, Henry Genelac, Benjamin Griffin, Charles 
Marche, John Grimball, Nicholas Stephens, William Harvey. 

The witnesses against the prisoners were the same as in the 
former cases and the Jury found them all Guilty. 



THE TRIAL OF BRIERLY, BOYD, SHARP, 
CLARKE, AND GERRARD, FOR PIRACY, 
CHARLESTON, SOUTH CAROLINA, 1718. 


November 3. 

The Grand Jury returned an indictment against John 
Brierly, alias Timber-head, Robert Boyd, Rowland Sharp, 
Jonathan Clarke, and Thomas Gerrard, for feloniously and 
piratically entering the sloop Francis belonging to Captain 
Peter Manwareing, the commander, and taking certain goods 
out of the same at Cape Fear. 

And another indictment against the same persons for felon- 
iously and piratically entering the sloop Fortune, belonging 
to Captain Thomas Read, commander, and taking certain 
goods out of the same at Cape Fear. 

Then the Court proceeded to arraign the said John Brierly, 
alias Timber-head, Robert Boyd, Rowland Sharp, Jonathan 
Clarke, and Thomas Gerrard, upon the first indictment. 

To which indictment they all pleaded Not Guilty . 

The following Jurors were sworn: Timothy Bellamy, fore- 
man; George Ducket, John Rivers, William Sheriffe, Benja- 
min Dennis, Hugh Durfey, Thomas Chambers, Daniel Town- 
shend, John Lee, Thomas Bee, John Barton, and Richard Fair- 
child. 

THE EVIDENCE. 

The Clerk . Call Ignatius Pell, first, did you not? Pell. Yes; 

Mr. Hepwortli. Pell, do you we sent off our dory and took 
know the prisoners at the bar? them. 

Pell. 1 know them all very well. Judge Trott. From whence 

Mr. Ilepworth. Please to give did they come? Pell. From 
an account of what you know of North Carolina, 
their behavior at Cape Fear. The Attorney General. How 
Pell. John Brierly and Robert long after they came on board 
Boyd came on board three or did they join themselves to the 
four days after we came to Cape company. Pell. Brierly did 
Fear. very soon, but Boyd did not so 

Judge Trott. You took them soon, though he did afterwards, 
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and for Sharp, I do not know 
that ever he was joined to the 
company. 

Judge Trott. And how did 
Clarke behave himself? Pell .' 

Jonathan Clarke and one 

came in from South Carolina; 
they went away from the sloop; 
and then after some days Clarke 
returned again, but it was with 
hunger, though he said then it 
was not. 

The Attorney General. Were 
there any goods taken out of 
Captain Read's sloop after he 
had joined himself a second 
time? Pell . I cannot say that 
certainly. 

Judge Trott. Nor you can- 
not say positively there were? 
Pell. No. 

Mr. Hepworth. What do you 
know of Gerard? Pell. I can 
say nothing to him. 

The Clerk. Will any of you 
ask the evidence any questions? 
John Brierly, will you ask any 
questions ? 

Brierly. Pell, you know I 
often said I would not bear arms 
and that I desired no share. Pell. 
But John, you know you had 
your arms ready as well as the 
rest, and that you had your 
share. 

The Clerk . Robert Boyd, will 
you ask any questions? Boyd . 
No, sir. 

The Clerk. Rowland Sharp, 
will you? Sharp. No, sir. 

The Clerk . Jonathan Clarke, 
will you ask any questions? 
Clarke. Pell, do not you remem- 
ber that I was abaft, and one of 
the negroes came and damned 
me, and asked me what I did 
there; why I did not go and 
work amongst the rest; and told 
me I should be used as a negro? 
Pell. I do remember it was so. 

Mr. Hepworth. We proceed 


to call another evidence, Captain 
Thomas Read. 

The Attorney General. Cap- 
tain Read, please to begin with 
Brierly. Read. Brierly came 
on board one morning very early 
and helped to take out several 
goods. 

Mr. Hepworth. Do you know 
what goods? Read. Some rum 
and sugar. 

Judge Trott. Do you know 
those goods to be taken out? 
Read. Yes. 

Judge Trott. How did he 
behave himself when Major Bon- 
net sent for him on board to 
fight Colonel Rhett? Read. I 
cannot tell. 

Mr. Hepworth. How did 
Boyd behave himself? Read . I 
took him to be a prisoner like 
myself at first, till he was sent 
for on ’ board the Revenge by 
Major Bonnet to fight Colonel 
Rhett. 

The Attorney General. What 
made you think lie was a pris- 
oner? Read. Because he was 
not employed in any business as 
the rest were. 

Judge Trott. That day they 
engaged Colonel Rhett, was he 
on board your sloop? Read. 
Yes, and Major Bonnet sent for 
all hands on board the Revenge. 

The Attorney General. What 
do you say of Sharp? Read. 
1 can say nothing of him. 

The Attorney General. What 
have you to say of Clarke? 
Read. He run away for a time, 
and then he returned again after 
some days. 

The Attorney General. Was 
there any goods taken out after 
he returned? Read . Yes, sir. 

Judge Trott. Did Clarke 
himself take out those goods? 
Read. That I cannot tell, and as 
for Gerrard, he belonged to 
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Captain Manwareing, and as the 
Captain arid 1 was together, he 
came and told us how they used 
him; but he was sorry for what 
he had done, and was resolved 
to make his escape the first op- 
portunity he had to get away. 

The Clerk. Have any of you 
any questions to ask the king’s 
evidence? The prisoners ask 
no questions. 

Mr. Ilepworth . We proceed 
to call another evidence, Francis 
Gridin. 

Mr. Hepworth. Look upon 
the prisoners; do you know 
them? Griffin . I know them 
all. 

Mr. Ilepworth. Begin with 
John Brierly. Griffin. He was 
on board of us some time when 
we were at Cape Fear, and he 
was as the rest of the company 
was; and he said he hoped when 
Major Bonnet should go to the 
northward, to he revenged on 
some at the Hore-kills, for some 
offense they had given him there. 

Judge Tuott. You looked 
upon him as one of the crew? 
Griffin. Yes. 

Judge Thott. What do you 
know of Boyd? Griffin. He 
was on board of us some time, 
and when Major Bonnet sent 
for all hands on board the Re- 
venge, he went with them; but 
as for Sharp, I can say nothing 
of him, nor of Clarke, only he 
run away, and in some days he 
returned again. 

Mr. Ilepworth. We shall call 
another evidence, Captain Peter 
Manwareing. 

Mr. Ilepworth. Captain Man- 
wareing, do you know the pris- 
oners at the bar? Manwareing. 

I know them all very well. 

Mr. Hepworth. Please to give 


the Court an account of what 
you know of them, and begin 
with Brierly. Manwareing. Brier- 
ly, the 12th day of August he 
came on board, and a little after 
he was on board 1 did not see but 
he acted as the rest did, and he 
hoped to come up with some at 
the Hore-kills; but as for Boyd, 
lie was on board Captain Read's 
sloop. 

Judge Trott. What have you 
to say of Sharp? Manwareing. 
Some time after he came to Cape 
Fear, and Major Bonnet sent 
for him on board the Revenge, 
he said lie would go on shore if 
lie had an opportunity, and T 
never saw him among the rest of 
the company. 

Judge Tiiott. What have you 
to say of Jonathan Clarke? 
Manwareing . After we had 
been at Cape Fear some days, 
Jonathan Clarke and one Dol- 
ton, came in and Major Bonnet 
sent the dory and brought them 
on board ; and after some days, 

Clarke and went away and 

was gone some days, and then 
returned again, and then he was 
ordered to work among the ne- 
groes. As for my man Gerrard, 
he came and tolcV me he was not 
able to bear any longer, but was 
forced to comply with them, 
for they told him they would 
have no regard for the color, 
hut would make a slave of him; 
but he did not receive any of 
their goods; and when lie was 
at home, he had the character of 
an honest man and fought for 
his king and country. 

Mr. Ilepworth. We will call 
another evidence, James Killing. 

Mr. Ilepworth. Do you know 
the prisoners at the bar? Kill- 
ing. I know them all very well. 

Mr. Hepworth. Give the 
Court an account of what you 
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know of their sharing at Cape 
Fear. Killing. Brierly was put 
on board our sloop there to 
work at his trade, and would 
often sav, lie had a quarrel 
against some at the Hore-kills, 
he hoped to revenge himself 
upon them. 

Judge TitOTT. Why, what 
had they done to him? Killing . 
He was in debt, and therefore 
he owed them a grudge; but for 
the rest 3 can say nothing. 

Judge Tkott. You the pris- 
oners, what have you to say in 
your defense? I shall now be 
ready to hear. 

The Clerk. John Brierly, 
what have you to say? Brierly . 
Mr. Boyd and 1 was in a leaky 
eanoe, and we were afraid she 
would sink, and so we were 
obliged to keep along shore; 
and I stood up and thought I 
saw a vessel or two, and he bid 
me look again, and then 1 saw it 
was a vessel. Then sent off 
their dory and asked it* we 
would consent to go with them, 
and we said no; but. they said 
they would break the eanoe, 
and we might go where we 
pleased. So they made me con- 
sent to go on board the Re- 
venge, but I never joined my- 
self while I was on board. And 
then I was ordered on board 
Captain Manwareing, and there 
I worked, but I never bore arms 
nor did fight Colonel Rhett. 

The Clerk. Rowland Sharp, 
what have you to sav? Sharp. 
After I was taken 3 went on 
shore and traveled four days in 
the -woods without eating or 
drinking, and could find the way 
to no plantation, and so was 
forced to return again, and T 
refused to sign the articles, and 
one of the men came and told 


me 1 was to be shot, and I had 
the liberty to choose the four 
men that should do it, and the 
boatswain went about to get 
hands to beg me olT, but 1 was 
resolved to make rnv escape the 
first op port unify. 

The Clerk. Jonathan Clarke, 
what have you to say ? Clarke. 
The 12th of August, coining in- 
to Cape Fear with Mr. Dolton, 
he thought he saw the mast of 
a vessel, and 1 desired him to 
take the helm that 1 might see, 
for if there was any vessel it 
was pirates, but Dolton said it 
was nothing but an old tree; 
but when we came farther in, 
we saw three sloops, and they 
sent off their dory and took us, 
and carried us aboard the Re- 
venge, and Major Bonnet asked 
us from whence we came and 1 
told him. He asked me where 
we were a-going; we told him. 
The next day he asked if I did 
not design to do as they did? 1 
told him no. Then I went away 
with a design to get clear of 
them, hut with hunger was 
forced to return again, and they 
asked me if 1 would sign the ar- 
ticles then and I refused, and 
one of the negroes came and 
damned me and asked me why 
1 did not go to the pump and 
told me that was my business; 
and Major Bonnet told me if 1 
did not he would make -me gov- 
ernor of the first island lie came 
to, for he would put me ashore 
and leave rne there. 

The Clerk. Thomas Gerrard, 
what have you to say? Gerrard. 
Some time after we were taken, 
one of the men came and asked 
if I would join with them; ! 
told him no; he said T was but* 
like a negro, and they made 
slaves of us all of that color if 


*He was a Mulatto. 
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they did not join, so I did it 
with a design to get clear of 
them the first opportunity, and 
I never shared any of the goods. 
Judge Trott. Pell, did he 


never share? Pell . He never 
did share. 

Judge Trott. And did they 
threaten to make a slave of him 
if he did not join? Pell. Yes. 


The Attorney General. May it please your Honors, and 
you, the gentlemen of the jury, as for Brierly and Boyd, it 
appears from the evidence that they came to Cape Fear three 
or four days after Bonnet: Brierly took up very soon, and 
Boyd some time after ; and that there were several goods taken 
out of Captain Manwareing’s sloop, and particularly rum and 
sugar. And as for Sharp, there is no evidence proves any- 
thing fully on him ; and therefore I think he may be looked 
upon as under constraint and force. As for Gerrard, I think 
the same; for though he signed the articles, yet no evidence 
proves that he did share any of the goods. Nay, the boats- 
wain says he did not share ; and if they did not comply with 
them, they would make a slave of him all the days of his life. 
And Captain Manwareing says he had the character of an 
honest man at home; and that he fought for his king and 
country. 

Judge Trott. Gentlemen of the jury, the prisoners at the 
bar stand charged with piracy, committed on a sloop belong- 
ing to Captain Manwareing ; and the evidence have proved it 
fully upon Brierly and Boyd; and particularly, that there 
was rum and sugar taken out. Brierly took up very soon with 
them, and had his share ; and that he hoped to revenge him- 
self on some at the Hore-kills. Boyd did not take up so soon ; 
but he did afterward. As for Sharp, he would have made his 
escape, but could not; and Major Bonnet told him he should 
die, and bid him choose four men to shoot him ; and though 
he signed the articles, he never shared, as Pell proves. As for 
Clarke, he says he was forced to do it ; that he went away, and 
hunger forced him to return again, and the negroes insulted 
over him; and Major Bonnet told him, he would make him 
Governor of an island, and leave him there ; and none of the 
evidence proves that he shared any of the goods. And as for 
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Gerrard, he was threatened to be made a slave of ; though in- 
deed he had been better made a slave than go a-pirating. But 
Captain Manwareing says he had the report of an honest man 
in his country ; and that he was faithful to his king and coun- 
try. So I shall leave those to your consideration. And if you 
think they were under force and constraint, as indeed it ap- 
pears to me, by the whole course of the evidence, that they 
were, then you ought to acquit them. 

The Jury , after they had considered of their verdict, re- 
turned, found John Brierly, alias Timber-head, and Robert 
Boyd, Guilty; Rowland Sharp, Jonathan Clarke, and Thomas 
Gerrard, Not Guilty. 


November 4 . 

The Court proceeded to arraign the said John Brierly, alias 
Timber-head, Robert Boyd, Rowland Sharp, Jonathan Clarke 
and Thomas Gerrard, upon the second indictment. 

All pleaded Not Guilty. 

Then the Court proceeded upon their trial. 

The Jurors were sworn, whose names are as follows: Sam- 
uel Proileau, foreman; John Hodgson, Garrat Vanvelsin, 
Lucas Stoutenborough, Joshua Mariner, Thomas Fairchild, 
Henry Genelac, John Ballentine, Charles Marche, John Grim- 
ball, Nicholas Stephens, William Harvey. 


THE EVIDENCE. 


The Cleric . Call Ignatius Pell. 

Mr. Hepworth . Pell, give an 
account first of Brierly and 
Boyd. Pell. As for Brierly, he 
soon united himself to the com- 
pany; and when we engaged 
Colonel Rhett, he was as active 
as any of the rest. But for 
Boyd, he was sent on board 
Captain Read’s sloop, and was 
there till Major Bonnet sent for 
him on board the Revenge, to 
fight Colonel Rhett. 

Judge Trott. And did he 
fight f Pell. He was wounded 


with one of the first shot, and so 
was carried down into the hole; 
so that he never did fight. 

Mr. Dean. Why was lie put 
on board the sloop? Pell. To 
look after the sloop, I suppose. 

The Attorney General. Had 
he his arms ready when you en- 
gaged Colonel Rhett? Pell. 
Yes, sir; so we had all in gen- 
eral, but I did not see him use 
them. As for the other three, I 
thought them to be under con- 
straint, and they did not fight 
Colonel Rhett. 
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The Clerk. Will any of you 
ask the king's evidence any ques- 
tions? No questions asked by 
the prisoners. 

Mr. llepworth. We proceed 
to call another evidence, Cap- 
tain PeteV Manwareing. 

Mr. llepworth. Captain Man- 
wareing, give an account of the 
prisoners of their fighting Col- 
onel Rhett, and begin with 
Brierly and Boyd. Manwareing. 
They came on board and Brier- 
ly soon became one of the Com- 
pany, and hoped to revenge 
himself on them at the Hore- 
kills, and acted as the rest did 
Avhen they engaged Colonel 
Rhett. But as for Boyd, I took 
him to be a prisoner for some 
time. 

Captain Manwareing's evi- 
dence concerning Sharpe, Clarke, 
and Oerrard, was the same as 
in the former trial. 

Mr. llepworth. Will any of 
you ask the king's evidence any 
questions? No questions asked 
by the prisoners. 

Mr. Hepworth. We will call 
another evidence, James Kill- 
ing. 

Mr. llepworth. Give an ac- 
count of the prisoners at the bar, 
and first of Brierly and Boyd 
Killing. As for Boyd, he was 
on board Captain Read after we 
came to Cape Fear, till they 
were sent for to fight Colonel 
Rhett; and I thought he had 
been a prisoner till then and I 
talked very free to him. And as 
for Brierly, Jie was as the rest 
of the companj'. 

The Attorney General. Were 
there any goods taken out after 
Brierly came on board? Kill- 
ing. Yes. 

Mr. llepworth. Do you know 
what goods? Killing. I can- 


not remember every particular 
sort. 

His Evidence against the 
other three was the same as in 
the former trial. 

The Clerk. Will any of yon 
ask the king's evidence any ques- 
tions? No questions asked by 
the prisoners. 

Mr. llepworth. We will call 
another evidence, Captain Thom- 
as Read. 

Mr. llepworth. Captain Read, 
please to give an account of the 
prisoners at the bar, and first of 
Brierly and Boyd. Read. As 
for Brierly, I did not sec but he 
acted as all the rest of the com- 
pany did. 

Judge Tkott. What have you 
to say of Boyd? Read. I 
thought him to be a prisoner, 
and discoursed freely with him, 
which if he had discovered, it 
had done me an injury; for I 
heard him wish we might meet 
with a JO gun ship and I told 
him T should be glad of it as well 
as he. 

Foreman. What did lie wish 
to meet with a JO gun ship for? 

Read. To free us from the pi- 
rates. His evidence against the 
other three was the same as 
before. 

The Clerk. Will any of you 
ask the king's evidence any ques- 
tions? None of the prisoners 
asked any questions. 

Judge Tkott. You the pris- 
oners may now speak what you 
have to say. 

The Clerk. What have you 
to say, John Brierly? Brierly. 
When Mr. Boyd and I came in 
at Cape Fear, we s aw three 
sloops, and then came off a dory 
with some hands, and haled us, 
and then carried us on board; 
but we did not know that they 
were marooners. But Mr. Boyd 
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trembled and shook like a leaf; 
and 1 told him not to he afraid. 
So they carried us on board. 

Judge Trott. And so you 
united yourself* with them to 
make up the company? Brierly. 
1 was forced to do what 1 did. 

The Clerk . Robert Boyd, 
what have you to say? Boyd. 
After we came to Cape Fear, 
and was taken by Bonnet’s men, 
I was on board the Revenue for 
some time, and they asked me to 
sign the Articles, tiie which 1 re- 
fused, and Major Bonnet told 


me, if 1 did not, he would ma- 
roon me on an island, and leave 
me. And alter I was sent on 
board Captain Read's sloop, 1 
had nothing but the provisions 1 
lived on; I never had anything 
more. And when Major Bonnet 
sent for all on board to iitrlit 
Colonel Rhett, it would have 
been present death for any to 
refuse, and 1 was wounded with 
one of the first shot. 

(The other three prisoners 
made it appear they were inno- 
cent, as in the other indictment.) 


The Attorney General. May it please your Honors, and 
you, the gentlemen of the jury, tin* evidence proves the fact 
fully on Briefly; that he soon engaged with Bonnet after lie 
was taken, and that he acted as the rest of the company did; 
and that he hoped to be revenged on some at the I lore-kills. 
As for Boyd, though he was on board the pirate-sloop, he 
never took part with them ; and he wished for a dO-gun ship, 
that they might he set at liberty. And Captain Rend took 
him for a prisoner, till he was sent for on board the Revenge; 
and then the boatswain says he did not fight. As for the other 
three, I think it appears they were under constraint and force. 

Judge Trott. Gentlemen of the jury, the prisoners at the 
bar stand indicted for piratieally taking Captain Read, in the 
sloop Fortune. As for Brierly, the evidence proves it very 
plain and fully upon him, that he took up very soon with 
them, and did hope to revenge himself upon some of the llore- 
kills, and that he engaged against Colonel Rhett. As for 
Boyd, Captain Read looked upon him as a prisoner; and that 
he had such discourse with him, that if he had disclosed it to 
Bonnet’s crew, it had done him much hurt; and the boats- 
wain says, he did not fight Colonel Rhett. And as for the 
other three, I think it hath been fully proved they wore under 
constraint. But I shall leave it to your consideration. 

After they had considered of their verdict, the Jury re- 
turned, and found John Brierly, alias Timber-head, Guilty ; 
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Robert Boyd, Rowland Sharp, Jonathan Clarke, and Thomas 
Qerrard, Not Guilty. 

THE SENTENCES OF THE PIRATES. 

November 5. 

Robert Tucker, Edward Robinson, Neal Paterson, Wil- 
liam Scot, Job Bayley, John William Smith, Thomas Carman, 
John Thomas, William Morrison, William Livers, alias Evis, 
Samuel Booth, William Hewet, John Levit, William Eddy, 
alias Nedy, Alexander Ahnand, George Ross, George Dunkin, 
John Ridge, Matthew King, Daniel Perry, Henry Virgin, 
James Robbins, James Mullet, alias Millet, Thomas Price, 
John Lopez, Zachariah Long, James Wilson, John Brierly, 
alias Timber-head, and Robert Boyd, who stood convicted of 
piracies, were brought to the bar, and were severally asked 
what they could say why judgment of death should not pass 
upon them? 

And they having nothing to allege in arrest of judgment, 
proclamation for silence was made, while the Judge of the 
Court of Vice Admiralty pronounced sentence of death upon 
the prisoners. 

Judge Trott. You, the prisoners at the bar, Robert 
Tucker, Edward Robinson, Neal Paterson, William Scot, Job 
Bayley, John William Smith, Thomas Carman, John Thomas, 
William Morrison, William Livers, alias Evis, Samuel Booth, 
William Hewet, John Levit, William Eddy, alias Nedy, Alex- 
ander Annand, George Ross, George Dunkin, John Ridge, 
Matthew King, Daniel Perry, Henry Virgin, James Robbins, 
James Mullet, alias Millet, Thomas Price, John Lopez, Zacha- 
riah Long, James Wilson, John Brierly, and Robert Boyd, 
stand here convicted of piracy. 

You have been indicted but for two acts of piracy; but you 
know upon the trials it was fully proved against most of you, 
that you piratically took thirteen vessels since you joined 
Major Bonnet, and sailed from Topsail Inlet, in North 
Carolina. 
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So that many of you might have been convicted on eleven 
more indictments of piracy. 

Besides several of you were proved to be pirates before that 
time, as belonging to Thatch '& crew ; and so were guilty of the 
several piracies committed while you belonged to him. 

You cannot but acknowledge that you have all of you had 
a fair and indifferent trial. 

You were fully heard, not only as to all you could pretend 
to say in your own defenses, but also as to what you allege in 
mitigation of your crimes. 

And indeed when you saw that the facts laid in the indict- 
ment were so fully proved against you, though most of you 
pleaded not guilty for form sake, yet in the open court, upon 
your trials, most of you acknowledged the facts charged upon 
you. Therefore, no one can think but that you were all of 
you justly found guilty ; and your consciences will oblige you 
to acknowledge the same. So that there is not any of you who 
can complain of any hardships at your trials. 

As to the crime that you are convicted of, which is piracy, 
the evil and wickedness of it is evident to the reason of all 
men. So that it needs no words to aggravate the same: it is 
so destructive of all trade and commerce between nation and 
nation, that pirates are called enemies to mankind, with whom 
no faith nor oath ought to be kept ; and they are termed in 
our law brutes and beasts of prey, and therefore it is the in- 
terest, as well as duty, of all governments to bring such 
offenders to punishment. 

Though the greatness of your crime is such, that no one 
can think but that the sentence of death which will now be 
passed upon you is justly due to you for the same ; yet as pity 
and compassion, even to the worst of criminals, when brought 
to punishment, are natural to all men who have not flung off all 
sense of humanity, but much more firmly ingrafted in tin* 
hearts of Christians ; therefore, surely it cannot but be a very 
melancholy spectacle to see so many persons in the prime of 
their years, in perfect health and strength, dropping into the 
grave. And which is a more sorrowful consideration, that 
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they are in the height of their sins; and, therefore, without 
the infinite mercies of God, through the satisfaction of Christ, 
must necessarily sink into the dwellings of everlasting misery. 

And, indeed, most sad and deplorable is the condition you 
have brought yourselves to: to be adjudged by the laws of 
your country unworthy any longer to live, and to tread the 
earth, or breathe the air ; and that no further good or benefit 
can be expected from you but by the example of your deaths; 
and to stand like marks or fatal rocks and sands, to warn 
others from the same shipwreck and ruin for the future. 

As most of you have been mariners by profession, and every 
one of you have several times been at sea ; so I cannot but won- 
der, that being so often at sea, you should not consider the 
great power of God in creating the same, and Ilis providence 
in preserving those who pass upon it ; and consequently, that 
such thoughts should not cause in you a dread of his power, 
and a love of his goodness. 

The consideration of God’s power in making the sea, and 
setting bounds to the raging waters thereof, is used as an 
argument by God himself, why men should fear him ; for thus 
God expresseth it by the prophet Jeremiah: “Fear ye not 
me ? Saith the Lord : will ye not tremble at my presence, which 
have placed the sand for the bound of the sea by a perpetual 
decree, that it cannot pass it; and though the waves thereof 
toss themselves, yet can they not prevail: though they fear, 
yet can they not pass over it. ” Jer., v. 22. Or as it is ex- 
pressed in the book of Job: “Hitherto shalt thou come, but 
no farther; and here shall thy proud waves be stayed. ’ ’ Job 
xxxvii, v. 11. 

The Psalmist saith, that “they that go down to the sea in 
ships, that do business in great waters; these see the works of 
the Lord, and his wonders in the deep. For he commandeth 
and raiseth the stormy wind, which lifteth up the waves 
thereof. They mount up to the heaven, they go down again to 
the depths, their soul is melted because of trouble. They reel 
to and fro, and stagger like a drunken man, and are at their 
wits end. Then they cry unto the Lord in their trouble, and 
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he bringeth them out of their distresses. He maketh a storm 
a calm, so that the waves thereof are still. Then they are glad 
because they be quiet ; so he bringeth them unto their desired 
haven. ” But the practical inference that he draws from these 
is, “That men should praise the Lord for His goodness, and 
for His wonderful works to the children of men.” Psal. evii, 
v. 23, 24, 25, 26, 27, 28, 29, 30, 31. 

But instead of having a sense of God ’s power and goodness, 
in preserving you and others upon the sea, your frequent 
preservations hardened you into a contempt of the danger 
you were in ; and you thereby slighted your deliverance. And 
though you could not but see the many natural dangers that 
attend the seas, and those who had occasion to go upon the 
same, yet you were resolved that you would contribute what 
in you lay to the hazards thereof, by the f refluent rapines and 
murders which you committed. So that what the prophet 
saith of the pride of the Tyrians, may be applied to you, 
“That you caused your terror to be on all that haunt the 
sea.” Ezek. xxvi, v. 17. 

Although it may be, while you were in your seeming pros- 
perity, and went on in your committing “ Spoils and robberies 
without control, you might make a mock at your sins.” Prov. 
xiv, v. 9, and Ch. x, v. 23, and “say in your hearts, God hath 
forgotten, He hideth His face, He will never see it”; Psal. x, 
v. 11; xciv, v. 7; lxiv, v. 5, and Job xxii, v. 13, yet now that 
you see that God’s hand hath reached you, and Ilis power 
hath brought you to public justice; I hope your present un- 
happy condition hath had a good effect upon you, that it hath 
raised in you more serious thoughts; and that you are now 
sensible of the greatness of your sins, and that you will sin- 
cerely repent you of the same. 

As to the great evil and sinfulness of the facts you have; 
committed, surely you cannot but know that it is one of the 
express commandments of God, “Thou shalt not steal,” Exod. 
xx, v. 15, and the apostle St. Paul expressly affirms, that 
“thieves shall not inherit the kingdom of God.” I Cor. vi, 
v. 10. 
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But then remember that to theft you have added the sin of 
murder, in destroying those persons who were sent by lawful 
authority to suppress you, and to put a stop to your wicked 
actions. For you being no way authorized to use the sword, 
or to fight any one, every one of those persons who fell by your 
hands, were murdered; and their blood now cries for ven- 
geance against you: for it is the voice of nature, as well as 
the revealed law of God, that “Whoso sheddeth man’s blood, 
by man shall his blood be shed. ’ ’ Gen. ix, v. 6. 

It is the commandment of God, “Thou shalt do no murder,” 
Exod. xx, v. 13, and the apostle enumerating several of the 
works of the flesh, amongst the rest reckons murders; and 
then concludes with these remarkable words: “Of which I 
tell you before, as I have told you in time past, that they 
which do such things shall not inherit the kingdom of God.” 
Gal. v, v. 21. 

And murderers are threatened to have “their part in the 
lake which bumeth with fire and brimstone, which is the sec- 
ond death. 2 Rev. xxi, v. 8 ; See Ch. xxii, v. 15. Words which 
carry that terror with them, that considering your circum- 
stances, and your guilt, surely the sound of them must make 
you tremble, “For who can dwell with everlasting burnings?” 
Isa. xxxiii, v. 14. 

I suppose you all know that you must appear before the 
tribunal of Christ; from whose infinite knowledge none of 
your actions can be hid, and from whose infinite power no 
one can rescue you or protect you ; and from whom, without 
a true and unfeigned repentance for all your sins passed, you 
can expect no other than that dreadful sentence of condemna- 
tion, “Depart from me, ye cursed, into everlasting fire, pre- 
pared for the devil and his angels. ’ ’ Matth. xxv. 41. 

I do not speak this to overwhelm you with sorrow, much 
less to drive you into despair of God’s mercy, which is one of 
the worst of sins, and which I hope you will not add to your 
other offenses against God. But I mention this to you, to 
make you sensible of the great danger of your condition, with- 
out true and unfeigned repentance. For seeing I can give you 




THE SOUTH CAROLINA PIRATES 707 


no hopes of pardon from man, I hope you will improve the 
short time you have now left you, to make your peace with 
God, and to obtain pardon from Him. 

And I wish that what I now say to you in this your deplor- 
able conditions, may make you all sensible of the greatness of 
your offenses, that so you may become truly penitent ; which 
if you are, you may yet hope for mercy from God: 4 4 For 
though your sins be as scarlet (even dyed in blood) yet he can 
make them white as snow.” Isa. i, v. 18. 

Therefore, if you will now turn unto God by a true and 
unfeigned repentance, He will not refuse you nor reject you, 
even now in your great distress. 

For the threatenings declared by God in the scriptures 
against sinners, must always be understood against impenitent 
sinners; for God hath declared himself to be 4 4 merciful and 
gracious.” Exod. xxxiv, v. 6. “And that He hath no pleas- 
ure in the death of the wicked, but that the wicked turn from 
his way and live.” Ezek. xxxiii, v. 11; Cli. xvii, v. 23. And 
hath promised, that when he doth so, “he shall save his soul 
alive.” v. 27. 

But be sure to remember that you must go to God, in and 
through the alone merits and intercession of his Son, Jesus 
Christ, who hath made satisfaction to the justice of God for 
us : 44 For He is our advocate with the Father ; and lie is the 
propitiation for our sins.” John ii, v. 1, 2. “For His blood 
cleanseth us from all sin.” Ch. i, v. 7. Know, therefore, that 
4 4 there is none other name under heaven, given among men, 
whereby we must be saved, but only by the name of the Lord 
Jesus.” Acts iv, v. 12. 

But then consider how he invites 4 4 all them that labor and 
are heavy laden with their sins to come unto Him, and He will 
give them rest. 7 ' Matt, xi, v. 28. 4 4 He will not break the bruised 
reed, nor quench the smoking flax,” Isa. xlii v. 3, compared 
with Matt, xii, v. 20. The apostle tells us, 4 4 that Christ Jesus 
came into the world to save sinners.” I Tim. i, v. 15. And 
He himself assures us, 4 4 that He came to seek and save that 
which was lost.” Luke xix, v. 10, Matt, xvii, v. 11. And 
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hath promised, that “he that cometh unto Him, He will in. 
no wise cast out.” John vi :37. 

Doubt not, therefore, but that if you will now sincerely turn 
to God, He will accept you : and pardon and forgive you your 
sins. 

But know that the condition of these and other the promises 
of God, made to sinners, is faith and repentance. And great 
sins (such as yours are) must have great repentance. You 
must earnestly cry unto God for pardon and remission of 
your sins, and particularly, that He would “deliver you from 
blood-guiltiness.” Psal. li, v. 14. 

And do not mistake the nature of repentance, to be only 
barely a sorrow for your sins, by reason of the evil and pun- 
ishment which they have now brought upon you: but your 
sorrow for your sins must arise from the consideration of 
your having offended a gracious and merciful God. To which 
•should be added, a sincere resolution and an actual amend- 
ment for the future. Indeed such is your unhappy circum- 
stances that you cannot give any actual proof of the amend- 
ment of your lives : but remember that God knows the heart. 

Time will not permit me to enlarge upon the nature of 
repentance, and of the many mistakes that men make in that 
great duty: neither indeed will I so far presume to meddle 
out of my own profession. You may have those matters better 
explained to you by some of the ministers of this province, 
whom you may desire to attend you, and fit you for death; 
and from them you may expect more full and particular direc- 
tions: “For the priests’ lips shall keep knowledge, and you 
shall seek the law at their mouths: for they are the messen- 
gers of the Lord.” Mai. ii, v. 7. “And the ambassadors of 
Christ; and to them is committed the word (or doctrine) of 
reconciliation.” II Cor., v. 19, 20. 

Thus having discharged my duty to you as a Christian, by 
exhorting you to an unfeigned repentance for your crimes, 
and faith in Christ, by whose merits alone you must hope for 
pardon and salvation, I must now do my office as a judge. 

The sentence that the law hath appointed to pass upon you 
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for your offenses, and which this Court doth therefore award, 
is, that you, the said Robert Tucker, Edward Robinson, Neal 
Paterson, William Scot, Job Bayley, John William Smith, 
Thomas Carman, John Thomas, William Morrison, William 
Livers, alias Evis, Samuel Booth, William Hewct, John Levit, 
William Eddy, alias Nedy, Alexander Annand, George Ross, 
George Dunkin, John Ridge, Matthew King, Daniel Perry, 
Henry Virgin, James Robbins, James Mullet, alias Millet, 
Thomas Price, John Lopez, Zacliariah Long, James Wilson, 
John Brierly and Robert Boyd, shall go from hence to the 
place from whence you came, and from thence to the 
place of execution, where you shall be severally hanged by the 
neck, till you are severally dead. And the God of infinite 
mercy be merciful to every one of your souls. 

After the condemnation of the above-mentioned persons, 
Thomas Nichols, Rowland Sharp, Jonathan Clarke and Thomas 
Gerrard, who were found Not Guilty, were discharged. 

THE EXECUTIONS. 


November 8. 

Today, Robert Tucker, Edward Robinson, Neal Paterson, 
William Scot, Job Bayley, John William Smith, John Thomas. 
William Morrison, Samuel Booth, William llewet, William 
Eddy, alias Nedy, Alexander Annand, George Ross, George 
Dunkin, Matthew King, Daniel Perry, Henry Virgin, James 
Robbins, James Mullet, alias Millet, Thomas Price, John 
Lopez and Zachariah Long, were executed at the White Point 
near Charlestown, according to their sentence. 




THE TRIAL OF MAJOR STEDE BONNET, FOR 
PIRACY, CHARLESTON, SOUTH CAROLINA, 
NOVEMBER, 1718. 


November 10. 

The Court proceeded to arraign Stede Bonnet, alias Ed- 
wards, alias Thomas (who had escaped, but was retaken, 
November 6) , for feloniously and piratically taking the sloop 
Francis, with her goods, Captain Peter Manwareing, com- 
mander; and the sloop Fortune, with her goods, Captain 
Thomas Read, commander ; upon two indictments. 

To both which indictments he pleaded Not Guilty . 

Judge Trott. You are to come upon your trial this day, 
upon the first indictment, and you have pleaded Not Guilty; 
so that what evidence you have must be ready. 

Bonnet. My pleading not guilty is because I may have 
something to offer in my defense ; and therefore I hope none 
of the Bench will take it amiss. 

The Court proceeded upon his trial on the first indictment, 
for piratically taking the sloop Francis, Captain Peter Man- 
wareing, commander. 

The following Jurors were sworn : Timothy Bellamy, fore- 
man ; George Ducket, William Sheriff, Benjamin Dennis, Jon- 
athan Main, John Lee, Thomas Bee, James Mazyck, Thomas 
Lamboll, Henry Beaton, Moses Wilson, Claas Joor. 

Mr. Hepworth. May it please your Honors, and you, gen- 
tlemen of the jury, the prisoner who now stands arraigned at 
the bar, has been guilty of many piracies, committed many 
robberies, ruined many families, and been the occasion of 
many most cruel and inhuman murders, and all that within 
a very short time past. Should I here descend into all the 
particulars, I shall take up too much of your time. You know 
(all of ye), I believe, after what manner he lately fled from 
justice. Nay, he was not satisfied with his own escape, but 
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he must tamper with the king’s evidence, to avoid others being 
prosecuted ; and prevailed with the Master Ileriot to run away 
with him, who has been since killed. And 1 believe the pris- 
oner at the bar cannot, upon reflection, but think himself an- 
swerable for that man’s death. Nay. some people took par- 
ticular notice of the prisoner's behavior at the time when 
Thatch having got command from him, he began to reflect 
upon his past course of life, and was then filled with such 
horror, that he was perfectly confounded with shame at the 
many detestable crimes he had been guilty of, and said he 
would gladly leave off that way of living, being fully tired, 
and having got considerably by it : but he should be ashamed 
ever to see the face of an Englishman: therefore, if he could 
not get to Spain or Portugal, where lie might be undiscov- 
ered, he would live and die in the same course of life, viz., in 
piracy and robbery. 

The trial of this man ought to be the more considerable, as 
he was the great ringleader of them ; who has seduced many 
poor, ignorant men to follow his course of living, and ruined 
many poor wretches; some of whom lately suffered, who with 
their last breath expressed a great satisfaction at the pris- 
oner's being apprehended, and charged the ruin of themselves 
and loss of their lives entirely upon him. 


THE EVIDENCE. 


Mr. TJepworth. Pell, begin 
with the first indictment, and 
when you was first acquainted 
with Major Bonnet. Pell. It 
was at the bay of Honduras; 
but Captain Thatch was com- 
mander in chief. 

The Attorney General . This 
I observe was before they went 
to Topsail inlet at North Caro- 
lina. Pell. Yes, sir; for when 
we came to Topsail inlet Robert 
Tucker was chose quartermas- 
ter and we went out to go to St. 
Thomas' for a commission to go 
a-privateering against the Span- 


iards, hut the first; vessel we saw 
we took. 

Mr. Ilepworth. What did you 
take out of her? Pell . We look 
some provisions. 

The Attorney General. Had 
you no provisions on board the 
Revenge? Pell. Yes, sir; some 
beef, pork, and flour. 

Mr. Ilepworth. What was the 
next vessel you took? Pell. A 
sloop belonging to Bermudas. 
After we had discharged her we 
took another in which were 
eight negroes. We took out two, 
and left three men and two 
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women, and sent three hands 
more which made eight, and the 
next day we gave chase to two 
ships belonging to Glasgow in 
Scotland, and in the evening we 
came up with them, and the 
other turned tail and we never 
saw them more after that. And 
after we had taken some tobacco 
and other goods, we discharged 
them. We took, as I remember, 
two vessels belonging to Bristol, 
when Captain Read was taken. 

The Attorney General . What 
do you know of Captain Man- 
wareing? Pell. We were at an- 
chor near Cape James, alias 
Cape Inlopen, and a little be- 
fore night we saw a sloop come 
to anchor at the mouth of the 
river, and we sent off the dory 
with five hands, and in a little 
time they returned with Cap- 
tain Manwareing; and the next 
day we haled the sloop long- 
side the schooner which we had 
taken before, and hoisted out 
several hogsheads of molasses 
and rum, and put them on board 
the canoe, and put some pitch 
and tar on board the sloop. 

The Attorney General. Who 
gave you orders for the doing of 
that? Pell I cannot tell, sir. 

The Attorney General. Did 
you see Major Bonnet on board 
Manwareing’s sloop? Pell. I 
cannot say he was, neither do I 
know certainly that he was not. 

Judge Trott. Was he not 
your* commander? Pell. He 
was called our captain, to be 
sure. 

The Clerk. Have you any 
questions to ask the king’s evi- 
dence? 

Bonnet. Do not you believe 
in your conscience, that when 
we left Topsail inlet it was to go 
to St. Thomas’? And there 
were near forty hands, and they 


concluded to a marooning? Pell. 
1 did believe it was so till after 
we were out. 

Judge Trott. That was what 
they accused you for on their 
trials; that you deceived them, 
under a pretense of going to St. 
Thomas’. 

Bonnet. I am sorry that they 
should take the opportunity of 
my absence to accuse me of that 
which I was free from. 

Mr. Dean. If there were forty 
hands on board, it cannot be 
thought that he had power to 
command them. 

Judge Trott. But he was 
commander in chief among them, 
and that after they went a-pi- 
rating ; was it not so, boatswain ? 
Pell. He went by that name; 
but the quartermaster had more 
power than he. 

Judge Trott. What do you 
mean by your evasion? Was he 
commander in chief, or was he 
not? Pell. He was. 

Judge Trott. Then who had 
the greatest power? 

The Attorney General. Do you 
know if he received his share of 
Captain Manwareing’s goods? 
Or did any receive it for him? 
Pell. Sir, it was the quarter- 
master took care of that. 

Judge Trott. He was com- 
mander in chief, and therefore 
I suppose he had a double share? 
Pell. I did never inquire 
whether he had or not. 

Judge Trott. Boatswain, tell 
the truth; had he his share, or 
had he not? Pell. He had it. 

Bonnet. Boatswain, did you 
ever hear me force any man to 
go? Pell . No, Major, I cannot 
say I did. 

Bonnet. Do you not remem- 
ber that when we left Topsail 
inlet and they began to quarrel 
about provision that I said I 
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would leave the sloop ? Pell. I 
do remember you said so. 

Judge Trott. But if you did 
take some for provision, would 
no less than thirteen vessels sat- 
isfy youf Bonnet. It was con- 
trary to my inclination. 

Mr. Hepworth. We proceed 
to call another evidence, Cap- 
tain Peter Manwareing. 

Mr. Hepworth. Captain Man- 
wareing, look upon the prisoner 
at the bar; do you know him? 
Manwareing. 1 know him very 
well. 

Mr. Hepworth. Give the Court 
an account of your being taken 
by him. Manwareing. I ar- 
rived at Cape James, alias Cape 
Inlopen, the 31st of July, and 
after being at an anchor some 
time we saw a dory coming, as I 
said before. So I was ordered 
on board the Revenge. 

Judge Trott. And before 
whom was you brought? Man- 
wareing. Before the man at the 
bar, Captain Thomas he was 
called then, and so I gave him 
my papers, and it being night, 
he said but little more that night. 
Next morning they hauled the 
sloop longside the schooner and 
hoisted out the rum and molasses 
out of the sloop and put on 
board the schooner, and the first 
of August we sailed in company 
to Cape Fear. But indeed the 
gentleman was very civil to me. 

The Attorney General. Did 
you ever hear him give orders 
to take out any goods? Man- 
wareing. He w T as on board the 
sloop himself when it was done. 

Mr. Hepworth. Do you re- 
member any particular goods 
taken out? Manwareing . les, 
sir. 

The Clerk. Will you ask the 
king’s evidence any questions? 

Bonnet. I beg leave to ask 


whether you ever saw me share 
among the rest? Manwareing. 
You was in the round house and 
a bundle and some pieces was 
brought and I saw you take it, 
and give it the negro boy to put 
into the chest. 

Bonnet. There were several 
that I kept their shares for, but 
it was not mine. Manwareing. 
It was put away by your order. 

Bonnet. Did you ever hear 
me order any thing out of the 
sloop? Manwareing. Major 
Bonnet, 1 am sorry you should 
ask me that question, for you 
know you did; which was my 
all that I had in the world. So 
that 1 do not know but my wife 
and children are now perishing 
for want of bread in New Eng- 
land. Had it been only myself, 
I had not mattered it so much, 
but my poor family grieves me. 

The* Clerk. Will you ask any 
more questions. Bonnet. No, 
sir. 

Mr. Hepworth. We will call 
another evidence, James Killing. 

Mr. Hepworth. Give the 
Court an account of your being 
taken and what goods were taken 
out of you. 

The witness gave the same ev- 
idence as in the former trials, 
and added that Major Bonnet 
ordered him to go and show 
which was the rum and which 
was the molasses. 

Mr. Hepworth. Do you re- 
member in particular what 
goods were taken out? Killing. 
Yes, sir. 

Mr. Hepworth. Were the 
twenty-one hogsheads of mo- 
lasses, and the rum taken out? 
Killing. Yes, sir. 

The Attorney General. And 
all by Major Bonnet’s order? 
Killing. Major Bonnet gave or- 
ders for it to be done. 
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Judge Trott. What need had 
you of so much molasses? Bon- 
net. I did not carry it away, 
and it was contrary to my incli- 
nation. 

Judge Trott. You gave or- 
ders for it to be done, and yet it 
was contrary to your inclina- 
tions. 

The Clerk. Will you ask the 
king’s evidence any questions? 
Bonnet. No, sir. 

Mr. Hepworth. We will call 
another evidence, Captain 
Thomas Read. 

Mr. Hepworth. Please to 
give the Court an account of 
Captain Manwareing’s being 
taken. Read. After we came to 
Cape James we saw a sloop 
come to an anchor and Major 
Bonnet ordered the dory with 
five hands to go off, and in about 
half an hour they came on board 
with Captain Manwareing. 

The Attorney General. Was 
you on board the Revenge when 
the dory was sent off? Read . 
Yes, sir. 

The Attorney General. And 
Major Bonnet gave orders to 
take out those goods? Read. 
Yes, sir. 

Judge Trott. Was he on 
board himself ? Read. Yes; and 
ordered the several goods to be 
taken out. 

The Attorney General. Do you 
know if the Major received his 
share? Read. The captain was 
in the round house when they 
shared and they brought in sev- 
eral pieces of cloth and a bag of 
money. 

Mr. Hepworth. Who brought 
that to him? Read. 1 do not 
know which of the men. 


The Attorney General. And 
did the captain receive his share ? 
Read. He ordered it to be put 
in the chest by the boy. 

The Clerk. Will you ask any 
questions? Bonnet. No, sir. 

Judge Trott. You now stand 
on your defense; what have you 
to say, I shall be ready to hear. 
Bonnet. May it please your hon- 
ors, there is a young man come 
from North Carolina that will 
say something in my defense. 

Judge Trott. James King, 
what do you know of the pris- 
oner at the bar? King. When 
Major Bonnet took out his clear- 
ance at North Carolina, the sloop 
was cleared for St. Thomas’ for 
a commission to go against the 
Spaniards a-privateering. 

Mr. Dean. Do you certainly 
know it was so? King. It was 
reported to be so by the gover- 
nor. 

The Attorney General. Did 
you hear the governor declare 
this? King. No; but Colonel 
Brice’s son told me so. 

Judge Trott. Colonel Brice 
lives fifty miles in the country, 
how did he come to inform you 
of this? King. He came down 
out of the country. 

Judge Trott. If this be all 
the evidence you have, I do not 
see this will be of much use to 
you, but if you have anything 
further to say, I shall be ready 
to hear you. 

Bonnet. I should be glad to 
go through both indictments at 
once. 

Judge Trott. We shall go 
through but one indictment now, 
therefore you must prepare to 
speak to that singly. 


Bonnet. May it please your Honors, and the rest of the 
gentlemen, though I must confess myself a sinner, and the 
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greatest of sinners, yet I am not guilty of what I am charged 
with. As for what the boatswain says, relating to several ves- 
sels, I am altogether free ; for I never gave my consent to any 
such actions: for I often told them, if they did not leave off 
committing such robberies, I would leave the sloop ; and de- 
sired them to put me on shore. And as for taking Captain 
Manwareing, I assure your Honors it was contrary to my in- 
clination. And when I cleared my vessel at North Carolina, 
it was for St. Thomas’; and I had no other end or design in 
view but to go there for a commission. But when we came 
to sea, and saw a vessel, the quarter-master, and some of the 
rest, held a consultation to take it: but 1 opposed it, and 
told them again I would leave the sloop, and let them go 
where they pleased. For, as the young man said, Colonel 
Brice’s son can testify that 1 had clearance for St. Thomas’. 


Judge Trott. Was Colonel 
Brice’s son there when you 
cleared for St. Thomas’? Bon- 
net . Yes, and Colonel Brice’s 
son knew I was designed for St. 
Thomas’. 

Judge Trott. But, pray, what 
business had you at St. Thomas’? 
Surely after you had contracted 
so much guilt upon your con- 
science by your former piracies 
and robberies, you might have 
been contented to have lived a 
retired life in North Carolina, 
reflected on your former wicked 
course of living, and repented of 
the same, and not engaged in 


new actions. Bonnet. I never 
took a vessel but with Captain 
Thatch. 

Judge Trott. Did you not 
take Captain Manwnreing’s 
sloop? Bonnet. It was con- 
trary to my inclinations, and 1 
told them several times if they 
would not leave off t lint, course 
of life I would leave the sloop; 
and when Captain Manwareing 
was taken, I was asleep. 

Judge Trott. IIow came you 
to order the dory to be sent off 
with five hands to take him? 
And Captain Head swears it 
was by your order. 


The Attorney General . May it please your Honors, and 
the gentlemen of the jury, the prisoner at the bar hath pleaded 
not guilty to the indictment; but the boatswain, though ho 
seems to bear a very great affection to him, yet tells you that 
he was commander in chief among them at the time when Cap- 
tain Manwareing was taken. Captain Manwareing tells you, 
when he was brought on board the Revenge, he was brought 
before him, and no other, and that he delivered his papers to 
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him ; and he saw his share brought to him in the round-house, 
and put into the chest. 

Then Captain Manwareing ’s mate says Major Bonnet was 
on board the sloop, and ordered him to show which was the 
molasses, and which was the rum. And then Captain Bead 
says Major Bonet was commander in chief, and that he ordered 
the dory to be sent off with five hands to take Captain Man- 
wareing. Indeed, the prisoner pleads he was under constraint 
from his men, and that it was contrary to his inclinations; 
but I think it not common for one that is forced to have such 
command. And as for what James King says in behalf of the 
prisoner, that he had his clearance for St. Thomas’, in what 
he was accused of before, that he deceived his men with a 
notion of his going there for a commission. 

Judge Trott. Gentlemen of the jury, the prisoner at the 
bar stands indicted for felony and piracy, committed on a 
sloop belonging to Captain Peter Manwareing, for breaking 
and boarding the said sloop. The first evidence, Ingatius Pell, 
through the great affection he seemed to have for him, was 
unwilling to speak the truth : yet he cannot deny but he was at 
the taking of thirteen vessels, and particularly Captain Man- 
wareing’s, and that he had his share. Then comes Captain 
Manwareing, and he says Major Bonnet was commander in 
chief; and that he was brought before him, and he gave his 
papers to him, and by his order it was that the goods were 
taken out. And then Killing, the mate, he says Bonnet was 
on board when the goods were taken out. Then comes Cap- 
tain Bead, and he says the dory was sent off by Major Bon- 
net’s order; and that his share was brought into the round- 
house to him. As for his pretence, that his men forced him 
against his will, it appears by the evidence he did not act 
like a person under constraint. And in the former trials, sev- 
eral of you remember, that his men generally said, that he 
deceived them under pretence of his going to St. Thomas’; 
and that he forced them. So that I think the evidence have 
proved the fact upon him : but I shall leave this to your con- 
sideration. 
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The Jury , after they had considered of their verdict, re- 
turned, and found the abovesaid Stede Bonnet, alias Edwards, 
alias Thomas, Guilty. 

November 11. 

The Court proceeded on the trial of Stede Bonnet, alias 
Edwards, alias Thomas, upon the second indictment for felon- 
iously and piratically taking the sloop Fortune, with her 
goods, Captain Read, commander. 

To which indictment upon his arraignment he pleaded Not 
Guilty ; but now desired leave to withdraw his plea, and 
pleaded Guilty . 

THE SENTENCE. 

November 12. 

Stede Bonnet, alias Edwards, alias Thomas, who stood 
convicted of piracies, being brought to the bar, and being 
asked what he had to say why judgment of death should not 
pass upon him, and he having nothing to allege in arrest of 
judgment, then proclamation for silence was made, while the 
Judge of the Court of Vice Admiralty pronounced sentence 
of death upon the prisoner. 

Judge Trott. Major Stede Bonnet, you stand here con- 
victed upon two indictments of piracy: one by the verdict 
of the jury, and the other by your own confession. 

Although you were indicted but for two facts, yet you know 
at your trial it was fully proved, even by an unwilling wit- 
ness, that you piratically took and rifled no less than thirteen 
vessels, since you sailed from North Carolina. 

So that you might have been indicted and convicted of 
eleven more acts of piracy, since you took the benefit of the 
king’s Act of Grace, and pretended to leave off that wicked 
course of life. 

Not to mention the many acts of piracy you committed be- 
fore; for which, if your pardon from man was never so 
authentic, yet you must expect to answer for them before God. 

You know that the crimes you have committed are evil in 
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themselves, and contrary to the light and law of nature, as 
well as the law of God, by which you are commanded that 
“you should not steal.” Exod. xx:15. And the apostle St. 
Paul expressly affirms, that “thieves shall not inherit the 
kingdom of God.” I Cor. vi:10. 

But to theft you have added greater sin, which is murder. 
How many you have killed of those that resisted you in the 
committing of your former piracies, I know not : but this we 
all know, that besides the wounded, you killed no less than 
eighteen persons out of those that were sent by lawful author- 
ity to suppress you, and to put a stop to those rapines that 
you daily acted. 

And however you may fancy that that was killing men 
fairly in open fight, yet this know, that the power of the sword 
not being committed into your hands by any lawful authority, 
you were not empowered to use any force, or to fight any one ; 
and therefore those persons that fell in that action, in doing 
their duty to their king and country, were murdered, and their 
blood now cries out for vengeance and justice against you: 
for it is the voice of nature, confirmed by the law of God, that 
“whoso sheddeth man’s blood, by man shall his blood be 
shed.” Gen ix:6. 

And consider that death is not the only punishment due 
to murderers; for they are threatened to have “their part in 
the lake which burnetii with fire and brimstone, which is the 
second death.” Rev. xxi:8. See Chap. xxii:15. Words 
which carry that terror with them, that considering your cir- 
cumstances and your guilt, surely the sound of them must 
make you tremble; “for who can dwell with everlasting burn- 
ings?” Chap xxxiii:14. 

As the testimony of your conscience must convince you of 
the great and many evils you have committed, by which you 
have highly offended God, and provoked most justly His 
wrath and indignation against you, so I suppose I need not 
tell you, that the only way of obtaining pardon and 
remission of your sins from God, is by a true and unfeigned 
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repentance and faith in Christ, by whose meritorious death 
and passion, you can only hope for salvation. 

You being a gentleman that have had the advantage of a 
liberal education, and being generally esteemed a man of let- 
ters, I believe it will be needless for me to explain to you the 
nature of repentance and faith in Christ, they being so fully 
and so often mentioned in the Scriptures, that you cannot 
but know them. And, therefore, perhaps, for that reason 
it might be thought by some improper for me to have said so 
much to you, as I have* already upon this occasion; neither 
should I have done it, but that considering the course of your 
life and actions, I have just reason to fear, that tin* principles 
of religion that had been instilled into you by your education, 
have been at least corrupted, if not entirely defaced, by the 
scepticism and infidelity of this wicked age; and that what 
time you allowed for study, was rather applied to the polite 
literature, and the vain philosophy of the times, than a seri- 
ous search after the law and will of God, as revealed to us in 
the Holy Scriptures: for “had your delight been in the law of 
the Lord, and you had meditated therein day and night,” 
Psal. i:2, you would then have found that God’s “word was 
a lamp unto your feet, and a light to your path,” Psal. 
cxix :105, and that you will account all other knowledge but 
loss, in comparison of “the excellency of the knowledge of 
Christ Jesus,” Phil. iii:8, “who to them that are called is the 
power of God, and the wisdom of God,” 1 Cor. i:24, “even 
the hidden wisdom which God ordained before the world.” 
Chap. ii:7. 

You would then have esteemed the Scriptures as the great 
charter of heaven, and which delivered to us not only the most 
perfect laws and rules of life, but also discovered to us those 
acts of pardon from God, wherein we have offended those 
righteous laws : for in them only is to be found the great mys- 
tery of fallen man’s “redemption, which the angels desire to 
look into. ’ ’ I Peter i :12. 

And they would have taught you that sin is the debasing 
of human nature, as being a deviation from that purity, recti- 
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tude, and holiness, in which God created us; and that virtue 
and religion, and walking by the laws of God, were altogether 
preferable to the ways of sin and Satan ; for that the “ways of 
virtue are ways of pleasantness, and all her paths are peace. ’ ’ 
Prov. iii:17. 

But what you could not learn from God’s word, by reason 
of your carelessly, or but superficially considering the same, 
I hope the course of His providence, and the present afflictions 
that He hath laid upon you, hath now convinced you of the 
same: for however in your seeming prosperity you might 
make a mock at your sins, Prov. iii :17, yet now that you see 
God’s hand hath reached you, and brought you to public jus- 
tice, I hope your present unhappy circumstances hath made 
you seriously reflect upon your past actions and course of 
life; and that you are now sensible of the greatness of your 
sins, and that you find the burden of them is intolerable. 

And that therefore being thus, “laboring, and heavy laden 
with sin,” Matt. xi:28, you will esteem that as the most valu- 
able knowledge, which can show you how you can be recon- 
ciled to that supreme God whom you have so highly offended ; 
and which can reveal to you Him who is not only the powerful 
“advocate with the Father for you,” I John ii:l, but also who 
hath paid that debt that is due for your sins by His own 
death upon the cross for you, and thereby made full satisfac- 
tion to the justice of God. And this is to be found nowhere 
but in God’s word, which discovers to us that “Lamb of God, 
which taketh away the sins of the world, ’ ’ John i :29, which is 
Christ the Son of God : for this know, and be assured, that 
“there is none other name under heaven given among men, 
whereby we must be saved,” Acts iv:12, but only by the name 
of the Lord Jesus. 

But then consider how He invites all sinners to come 
unto Him, and “that He will give them rest,” Matt, xi :28, 
for He assures us, “that He came to seek and to save that 
which was lost”; Luke xix :10 ; Matt, xviii :11, and hath prom- 
ised that “he that cometh unto Him, He will in no wise cast 
out.” Johnvi:37. 
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So that if now you will sincerely turn to Him, though late, 
even at the “eleventh hour, ,, Matt. xx:6, 9. He will receive 
you. 

But surely I need not tell you, that the terms of His mercy 
is faith and repentance. 

And do not mistake the nature of repentance to be only a 
Dare sorrow for your sins, arising from the consideration of 
the evil and punishment they have now brought upon you; 
but your sorrow must arise from the consideration of your 
having offended a gracious and merciful God. 

But I shall not pretend to give you any particular directions 
as to the nature of repentance: 1 consider that 1 speak to a 
person whose offenses have proceeded not so much from his 
not knowing, as liis slighting and neglecting his duty. 
Neither is it proper for me to give advice out of the way of 
my own profession. 

You may have that better delivered to you by those who have 
made divinity their particular study ; and who by their knowl- 
edge, as well as their office, as being the ambassadors of Christ, 
II Cor., v. 20, are best qualified to give you instructions 
therein. 

I only heartily wish that what, in compassion to your soul, 
I have now said to you upon this sad and solemn occasion, by 
exhorting you in general to faith and repentance, may have 
that due effect upon you, that thereby you may become a true 
penitent. 

And, therefore, having now discharged my duty to you as a 
Christian, by giving you the best counsel I can with respect to 
the salvation of your soul, I must now do my duty as a 
judge. 

The sentence that the law hath appointed to pass upon you 
for your offenses, and which this Court doth therefore award, 
is, that you, the said Stede Bonnet, shall go from hence to 
the place from whence you came, and from thence to the place 
of execution, where you shall be hanged by the neck till you 
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are dead. And the God of infinite mercy be merciful to your 
soul. 

THE EXECUTION. 

December 10. 

On this day Major Stede Bonnet was executed “at the 
White Point, near Charlestown, according to the above sen- 
tence.” 



THE TRIAL OP JOHN AND SARAH ROBINSON, 
FOR KIDNAPING, BOSTON, MASSA- 
CHUSETTS, 1837. 

THE NARRATIVE. 

In the year 1836 Mr. Henry Bright, a native of Massa- 
chusetts, and his wife, who was born in Connecticut, re- 
turned from Alabama, where they had lived for a number of 
years. They had selected Cambridge as their permanent 
home. They had owned slaves in the South and with them 
came a negro child whose mother had been owned by them 
but had died a short time before. They had been set- 
tled in Cambridge only a few months when the child sud- 
denly disappeared. Mr. Bright made a search and soon 
learned that it had been taken away by Sarah Robinson, 
and on demanding its return found that it was in the hands 
•Of a number of abolitionists. To a prominent representa- 
tive of that party he declared that the child was not a 
slave but was treated most kindly by Mrs. Bright, who was 
much attached to it, and who desired to educate it and that 
they had no thought of going back to the South or send- 
ing the child there. He offered to give a bond to secure 
its not being removed from the state, adding that he and 
his wife were as much opposed to slavery as any one in the 
North. Then he went to court and had himself appointed 
guardian of the child, and with an officer of the court made 
a demand on Sarah and her husband John (who were both 
negroes) to produce the girl. They refused, whereupon he 
had them indicted for kidnaping. On the trial the judge 
charged the jury very strongly regarding the high handed 
conduct of the prisoners, and the jury convicted them and 
they were sentenced to a fine and imprisonment. 
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THE TRIAL. 1 

In the Municipal Court of the City of Bouton , December , 1837. 

Hon. Peter O. Thacher , 2 Judge. 

December 19. 

The grand jury had returned an indictment against John 
Robinson and Sarah Sophia Robinson, his wife. The in- 
dictment had three counts. The first charged that the pris- 
oners on the 17th September, 1837, at Cambridge, seized 
and confined and imprisoned a certain female child of ten- 
der years, to wit, of five years of age, and inveigled and 
kidnaped said child, with intent to cause her to be secretly 
confined and imprisoned in this state against her will ; and 
that they, after seizing the child, took, confined, held, car- 
ried and brought her from Cambridge into Boston. The 
second count charged that they seized the child with intent 
to hold her to service against her will. The third count 
charged that the prisoners seized the child with the intent 
that she should be carried out of the state against her will. 

Both of the Prisoners pleaded Not Guilty. 

Mr. Parker , 3 4 for the Commonwealth. 

Benjamin R. Curtis * for the Prisoners. 


THE WITNESSES FOR THE COMMONWEALTH. 


Henry Bright. Reside in Cam- 
bridge since May last; two years 
ago I lived in Mobile; had there 
a female slave, a very excellent 
woman, who died, leaving a fe- 


male infant, whom my wife has 
since taken care of as her own. 
This child was removed to Cam- 
bridge with my family, and was 
a member of it in September 


1 Bibliography. *Tkaeher’s Criminal Cases, see 2 Am. St. Tr. 858. 

2 See 2 Am. St. Tr. 859. 

3 See 3 Am. St. Tr. 371. 

4 Curtis, Benjamin Robbins. (1809-1874.) Born Watertown, 
Mass. Practiced law in Boston and served two terms in the state 
legislature, 1834-1850. Associate Justice Supreme Court of the 
United States, 1851-1857. Counsel for President Andrew Johnson 
on his Impeachment. Author and Editor of Circuit Court and 
United States Supreme Court Decisions. 
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last. On the 17th of that month 
she was missing, and I have not 
since seen tier; made inquiries 
and learnt she had been taken to 
Boston, in a carriage, by Mrs. 
Robinson. Went to some lead- 
ing: abolitionists in Boston, as I 
supposed the persons who had 
taken the child must have done 
so under a mistaken notion; 
called on Samuel E. Sewall, Esq., 
with my wife. We stated to him 
the facts respecting: the child; 
that her mother died with us, 
and that w?e had brought the 
child here to educate; that we 
had left Mobile with a view? to 
reside here permanently; that 
the child w r as very much at- 
tached to Mrs. Bright,, and she 
to the child; that w r e supposed 
she had been taken from us by 
the abolitionists, under t lie im- 
pression that she was a slave, 
and that we w T ere ready to give 
them entire satisfaction that 
such was not the fact ; that w T e 
were willing to give security to 
any amount that she should 
never be made a slave, and that 
w T e w-ero only actuated by a de- 
sire for the good of the child. 
Mr. Sewall advised us to draw 
up a paper, setting rorth the 
last-mentioned facts. At my re- 
quest he drew up one; T signed 
it, and left it with him; next 
morning T called on him again. 
He told me he had seen Mr. 
Snowden, the colored clergy- 
man ; that the latter could prob- 
ably find the child, hut, as the 
colored people were jealous of 
those who came from the South, 
he should like to have a bond 
from me that the child should 
never be carried into a slave- 
holding state. At my sugges- 
tion, he drew a bond, the pen- 
alty of which was five hundred 
dollars. 1 called the next morn- 


ing. Did not see Mr. Sewall; 
hut the young man in the office 
said the colored people would 
not give up the child; went to 
Mr. Ellis Gray Loring’s office, 
knowing that he was an influ- 
ential abolitionist. He said Mr. 
Sewall had spoken to him on the 
subject, and that he was satis- 
fied that the child ought to he 
given up. lie said some col- 
ored people had called on him; 
that he would send for them, 
and let me know' the result ; 
called the next morning on Mr. 
Loring. After some private 
conversation between Mr. Lor- 
ing, Mr. Sewall, and a Mr. Man- 
son, the latter expressed a desire 
that the child should he given 
up, and directed us to call on 
Mrs. Robinson. Messrs. Sewall 
and Loring gave me a letter to 
Mrs. Robinson, the substance of 
which was, that they thought 
the child ought to be given up, 
as they did not. suppose she 
would ever he made a slave; 
called on Mrs. Robinson with 
my wife. Her husband was pres- 
ent a part of the time; gave her 
the letter and stated to Iter the 
particulars respecting the child; 
our views respecting it and that; 
w T e held it as a free child; she 
said that she took the child from 
Cambridge; that she had re- 
quested a Mr. Lewis, an aged 
colored man. at Cambridge, to 
bring the child to Boston, but 
lie refused to do so; hut that 
lie was at my house for a trunk 
the morning the child left and 
sent the child into the street; 
that she then took the child and 
brought it to Boston; that she 
did not take it on her own ac- 
count, but at the request of two 
while ladies: that she did not 
keep the child an hour, hut de- 
livered it up to the white ladies; 
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that she was perfectly willing to 
restore the child, if they were; 
asked who the ladies were. She 
replied she did not feel at lib- 
erty to tell, as they had re- 
quested her not to tell. We re- 
quested her to call on them, and 
get permission to deliver the 
child to us. She said she would 
go in the course of the day, and 
that probably those ladies would 
bring the child out to my house 
in the afternoon, in their car- 
riage. If they did not, she 
would tell us the next day the 
result of her interview with 
them. 

Next morning we called again 
on Mrs. Robinson. She said she 
had seen the ladies and directed 
us to call on the two Misses Par- 
ker, in Hayward place. We 
called on them. They expressed 
surprise that Mrs. Robinson 
had used their names, in the man- 
ner that led us to suppose they 
knew of the child before it was 
taken from Cambridge. They 
said they knew nothing of the 
little girl till the evening before, 
when Mrs. Robinson told them 
of her; that Mrs. Robinson had 
called on them that morning and 
requested permission to bring 
the child to their house; that 
they gave her permission; that 
they requested Mrs. Robinson 
to ask us to call on them, as they 
should like to talk with us. We 
stated to them the facts respect- 
ing the child. They said imme- 
diately, that the child should be 
restored and one of them went 
with me to Mrs. Robinson. We 
found Mr. Snowden at Mrs. 
Robinson’s house. Mr. Robin- 
son came in soon. Miss Parker 
advised them to give up the 
child. Mr. Robinson said he was 
perfectly willing to do what 
those benevolent ladies advised. 


Mr. Snowden remarked, after 
some conversation, that some of 
the colored people thought the 
bond was not sufficient; that he 
had nothing to do with it, but he 
thought that if the bond was 
made larger, it would be satis- 
factory. I answered that I 
would make the penalty of the 
bond as large as was deemed 
reasonable and proper, and that 
my only desire was the good of 
the child. Mrs. Robinson still 
hesitated about giving up the 
child. She said some other per- 
sons had taken an interest in 
the child, and she did not like to 
give it up without consulting 
them; that if we would call at 
Mr. Ellis Gray Loring’s office in 
the afternoon, we should have a 
final answer, and that the child 
would probably be there. We 
called there and found Mr. and 
Mrs. Robinson, with several 
other colored persons there, with 
Mr. Loring. The child was not 
there. Mrs. Robinson said, that, 
notwithstanding the white peo- 
ple wished them to give up the 
child, the colored people thought 
differently and were determined 
not to give her up unless there 
was some law to compel them. 
Something was said in regard to 
treatment of the child while in 
our possession. We answered 
them she was treated *with un- 
common kindness, and if they 
would inquire of our neighbors 
or domestics, they would be 
satisfied of this fact. I also said 
that I was a native of Massa- 
chusetts and my wife of Con- 
necticut and that our sympathies 
with northern people were as 
strong as theirs. Till this time 
I had pursued the business with 
patience, supposing their mo- 
tives were good. I now became 
excited. 
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Next applied to Charles 0. 
Loring, Esq., for counsel. By 
his advice I took out letters of 
guardianship in Middlesex coun- 
ty. Before this I think Mr. Lor- 
ing sent for these parties. After- 
wards I called on the defendants 
with an officer and after reading 
to them the letters of guardian- 
ship, I demanded of them the 
child. At first Mr. Robinson 
said he presumed we could have 
the satisfaction we wished. When 
his wife came in she said she 
would not give up the child, but 
would stand a suit, or words to 
that effect. We had some conver- 
sation with a colored woman 
present, who said she believed 
the child was out of town. T then 
applied to Chief Justice Shaw 
for a writ of habeas corpus but 
got no relief there. I then 
brought a civil action as guar- 
dian for the child, against the 
defendants. Damages were laid 
at one thousand dollars and 
property was attached. This did 
not have the effect to produce 
the child, as I supposed it would. 
I then complained to the grand 

jury. 

Samuel E. Sewall. T signed a 
note with Mr. Ellis Gray Lor- 
ing, directed, T think, to Mrs. 
Robinson. In the note we stated 
that we did not think Mr. Bright 
had any intention of carrying 
the child into slavery. There 
was a meeting afterwards at my 
office, at which there were sev- 
eral colored people; think Mrs. 
Robinson was there. 

Cross-examined . Have known 
Mr. Robinson for a year or two ; 
never heard anything against 
him, but my acquaintance with 
him is slight. 

Ellis Gray Loring . Defend- 
ants, with Mr. Bright and wife, 
prere at my office with others to 


consult about this affair. There 
was much discussion among them 
about slavery. The colored peo- 
ple expressed an entire distrust 
of Mr. and Mrs. Bright’s sin-» 
eerity, as they were slavehold- 
ers. There was much talk as to 
whether the child ought to be 
restored. The colored people ex- 
pressed themselves generally that 
they could not restore the child 
if they would. Some of the col- 
ored people said the child was 
ill-used at Mr. Bright’s; that 
there were the marks of a bruise 
on its head, and that her linir had 
not, from appearance, been 
combed for a long time. 

Cross-examined . Have no 
doubt that I then urged the col- 
ored people to give up the child. 
They assigned two reasons for 
not doing it: — they were not 
sure that they could restore the 
child — and another suggestion 
was that the slaveholders with 
their smooth tongues, could de- 
ceive Mr. Sewall and myself, 
but could not deceive the col- 
ored people. The colored people 
were very much excited, and so 
were Mr. and Mrs. Bright. 

1 was consulted by Robinson 
and wife, as counsel. Previously, 
another colored person had told 
me that there was a child at 
Cambridge who was held by 
a slaveholder, and who would 
soon be carried into slavery; 
was told that the child 
was permitted to go out of 
doors ; told the person that if the 
child was not restrained of her 
liberty, I doubted if any one 
could conscientiously take the 
oath on which to found a writ 
of habeas corpus. They asked 
what remedy there was. I told 
them that it was for the child 
to take its own liberty; that by 
a late decision in this state, this 
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was the proper course; was 
asked by these defendants, if 
they assisted the child to escape, 
whether they would be liable; 
told them they might lawfully 
receive the child, but had best 
return its clothing; think these 
defendants were some of the 
people to whom I gave this ad- 
vice. This was before the child 
left Mr. Bright; was told that 
the child was seven or eight 
years old. If I had known its 
real age (five years) I should 


have hesitated at giving the ad- 
vice I did give; never supposed 
Mr. and Mrs. Robinson intended 
any injury to the child. 

William Snowden . Saw Mr. 
Bright at Robinson’s house; told 
Mr. Bright that the colored peo- 
ple thought the bond for $500 
too low; that the child might be 
sold for that sum, and Mr. 
Bright would not be the loser 
if he forfeited the bond. Have 
known defendants several years. 
Their characters stand high. 


The following paper, in the hand writing of Mr. Sewall, was then 
read by the County Attorney : 

Boston, Sept. 18, 1837. 

To whom it may concern. 

A colored child, named Elizabeth, aged about five years, having 
been taken from me on suspicion of being a slave, I think it proper 
to declare that I do not claim her as a slave — that when she was 
brought here it was with the intention of having her free and so 
brought up — and though I intend to go to the South and spend this 
winter, I have no design of taking her back. Mrs. Bright is attached 
to the child and wishes to bring her up to be a useful woman. 

I hereby promise never to claim the said Elizabeth as a slave, or 
to carry or send her to the slaveholding states as one. 

It may be proper to add, that Mrs. Bright is an immediate aboli- 
tionist. 

Henry Bright. 


On the back of this instrument was indorsed the following: 

Boston, Sept. 19, 1837. 

I further agree and promise Samuel E. Sewall to pay him the 
sum of $500 on demand in case the said Elizabeth is carried into any 
one of the slaveholding states by me or through my agency or per- 
mission, in consideration of his exerting himself to find and restore 
the said Elizabeth to my protection. The above sum, if forfeited, I 
agree that said Sewall may apply for the anti-slavery cause. 

Henry Bright. 

Boston, Sept. 19, 1837. 

For the consideration aforesaid we guaranty the performance of 
the above contract. 


N. F. Cunningham & Co. 
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Mary S. Parker . Mrs. Robin- 
son applied to me to procure a 
place for a child whom she sup- 
posed to be a slave; told her I 
would procure a place; did pro- 
cure one and informed her of 
the fact; it was understood that 
she was to send the child to our 
house, at No. o Hayward place. 
The child was not sent to us; 
next saw Mrs. Robinson at her 


house in consequence of an in- 
terview with Mr. Bright ; as- 
sured Mrs. Robinson that I felt 
a decree of confidence that the 
child would not be carried into 
slavery if returned to Mr. Bright. 

Cross-examined. Have known 
Mrs. Robinson several years. 
Her character is good. 

Eliza Parker confirmed the 
testimony of her sister. 


THE WITNESSES FOR THE DEFENSE. 


Mr. Parker admitted that the 
character of the defendants stood 
high in the community. Mr. 
Curtis admitted that Mrs. Rob- 
inson took the child out of the 
street in Cambridge and with 
her husband and children 
brought her to Boston in a car- 
riage on the Sunday forenoon in 
question. 

Mary Ann W hi tiny. Am a sis- 
ter of Mrs. Robinson. The child 
remained at Robinson’s till Mon- 
day morning, when, after Mr. 
and Mrs. Robinson had gone to 
their clothes store in Brattle 
street, some five or six colored 
people came to Robinson’s house 
and rang the bell. 1 ran up 
from the kitchen and the child 
followed me. Upon opening the 
door one of the men asked me if 
there was a slave child in the 
house. I said there was. They 
then asked if the child bv mv 
side was the one and 1 said it 
was. The colored people then 
put on its bonnet and took her 
off. I tried to bold the child 
back but all the others laid hold 


of the child and pulled her 
away. Have not seen the child 
since, but have heard that she 
was in Salem and attended a 
school there; all the colored peo- 
ple were entire strangers to me. 

Stephen Serf. T was former- 
ly Mr. Bright’s slave hut was 
emancipated by him on the day 
of the death of the child's mother. 
She gave her to a colored fellow 
servant by the name of Eleanor. 

Mr. Parker stated lie was pre- 
pared to prove by ten witnesses 
the affectionate manner in which 
the child was treated in Mr. 
Bright's family; the coun- 
sel for the defense said that he 
did not mean to question that; 
fact. 

Mr. Parker stated that Messrs. 
Sewall and Boring, Dr. Wain- 
wright. Mr. Curtis and himself 
had urged the defendants to re- 
store the child but that they had 
uniformly declared that the child 
was removed from their control, 
and that they did not know 
where she was. 


Thacher, J. (to the Jury). By the Revised Statutes of 
this commonwealth (c. 125, s. 20 and 21), it is declared 
that no person shall, without lawful authority, forcibly 
or secretly confine, or imprison any other person, within 
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this state, against his will, or forcibly carry or send such 
person out of this state, or forcibly seize and confine, or in- 
veigle or kidnap any other person, with intent either to 
cause such person to be secretly confined or imprisoned in 
this state against his will, or to cause such person to be 
sent out of this state against his will, or to be sold as a 
slave, or in any way held to service against his will. Every 
such offense may be tried either in the county in which 
the same may have been committed, or in any county in or 
to which the person shall be carried; and upon the trial, 
the consent of the person so taken, shall not be a defense, 
unless it shall be made satisfactorily to appear to the jury, 
that such consent was not obtained by fraud, nor extorted 
by duress, or by threats. 

Elizabeth Bright, the person alleged to have been seized 
and confined, was born a slave in the state of Alabama. 
Her mother belonged to Henry Bright, of Mobile, and since 
her death, the wife of Mr. Bright has taken the special 
care of the child, as her own, and she was living in the fam- 
ily of Mr. Bright, at Cambridge, on the day of the abduc- 
tion complained of. Having been brought into this state 
by her master, she ceased to be a slave, and gained her free- 
dom to all intents; it being established law, that the mo- 
ment that the master carries his slave into a country where 
domestic slavery is not permitted, he becomes free. This 
child was as free, in respect of legal rights, as the child of 
any inhabitant of the state, and was entitled to the protec- 
tion of the law. This right has been most deliberately set- 
tled by the supreme judicial court of this commonwealth. 
They have solemnly decided that a citizen of any one of the 
United States, where negro slavery is established by law, 
who comes into this state for any temporary purpose of 
business or pleasure, staying some time, but not acquiring a 
domicil here, W'ho brings a slave with him, as a personal 
attendant, cannot restrain such slave of his liberty during 
his continuance here, nor convey him out of this state on 
his return, against his consent. That tribunal have also 
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decided, that if a child who was born a slave in, is about to 
be carried out of the state, and subjected to a state of ser- 
vitude, they will grant a writ of habeas corpus to bring 
such minor before them, and require surety in its favor, or 
even put it under the custody of a new guardian. They 
have gone to the utmost verge of law and right, to with- 
hold such a person from slavery. I shall not enter into the 
grounds of the decision, nor attempt to scan it according 
to the rules of the constitution, but shall consider it as the 
law of the land, and binding on this court. Hence you see, 
that Elizabeth Bright, the child whom the defendants are 
charged to have abducted by force and against her will, 
was free at the time, and under the highest legal protec- 
tion, and that she could not be unlawfully imprisoned 
within the state, nor carried out of it against her will, 
either by Mr. Bright, who once claimed her as his slave, or 
by the defendants at the bar. 

It has been proved by the evidence in this case, and in 
fact, it is admitted and avowed in argument, that on the 
17th day of September last, the defendants went to Cam- 
bridge, and there, without the knowledge or consent of 
Mr. Bright, and without any legal authority, took this 
child and brought her to their house in this city, on the 
same day; and you are to judge, from the evidence, whether 
it does not appear, that they, together with certain other 
persons, whose names are not known, have secreted and 
kept this child confined from her natural friends, from that 
day to the present. The nurture and education of this 
child had, by a high natural and moral obligation, devolved 
on Mr. Henry Bright and his wife, and they had assumed 
and were exercising the responsible trust ; nor does it ap- 
pear that they had treated it other than with kindness, or 
that they were disposed to do so. If the child had been 
treated with inhumanity, any citizen might have complained 
in its behalf; and the voice of the law would have re- 
sponded to the claim of humanity, and granted instant pro- 
tection and redress. But it is in evidence, that the child 
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was happy and contented with its natural protectors, on 
the day of its abduction. The measures taken by Mr. 
Bright to recover the child, prove that he acted with hu- 
manity, and that he felt a deep interest in its welfare. His 
statement is confirmed in every material fact, by the testi- 
mony of Samuel E. Sewall, and E. G. Loring, Esqs., Bev. 
Mr. Snowden, and the Misses Parker. 

Mr. Loring states some additional facts, from which it 
would seem, that a plan was deliberately laid by the de- 
fendants and others to get this child into their possession; 
that they deceived even him as to the age of the child. The 
advice which Mr. Loring gave to them, is no apology nor 
justification in law for the abduction. 

It appears, then, that they got the child into their pos- 
session, and that on the next day persons came to the 
house in their absence and took it away. Now it does not 
appear that the defendants expressed surprise at this fact, 
or were dissatisfied with it, or that they took any pains to 
recover the child. And in no subsequent interview with 
Mr. Bright, did they pretend, or have they ever pretended, 
that they were ignorant where it was. Hence, if this ab- 
duction was the effect of a conspiracy, and the defendants 
were conspirators or accomplices in the act, they are ac- 
countable for the offense. If they took this child and car- 
ried it away and have kept it in secret, they are responsible 
for it in law. If they did the act deliberately, the legal 
presumption is that they intended to confine it against its 
will. Having inveigled the child into their possession, they 
are bound to account for the act, and to show that it was 
for an honest and lawful purpose. For the act of seizing 
a person and detaining him is prima facie, unlawful, and 
the burden is on the party accused and proved to have taken 
and detained him, to satisfy the jury that he had right so 
to do, and that the person was not confined against his will. 

To show that the defendants were free from an evil in- 
tent, and that they acted on the high principles of human- 
ity and benevolence, witnesses have been called to prove 
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that the defendants have borne a good character. Now, 
gentlemen, if the deed is satisfactorily proved to have been 
committed by these defendants, their former good charac- 
ter is not to avail for their acquittal, although it may speak 
much in mitigation of their punishment, especially if, by 
hastening to restore the child, they should acknowledge 
their fault. For it would be contrary to all the maxims of 
law, that because a man has once borne a good character, 
he should not be answerable for a deliberate offense. Be- 
sides, it should be recollcted that all evil examples, espe- 
cially the worst, proceed from the good, and are for that 
cause, so much the more dangerous. 

You are to judge of the act done, and of the intent of 
the actors. It is admitted that the defendants carried off 
the child on the 7th day September last, from its natural 
protectors — they have kept it in secret confinement, to this 
day — and they have refused, in this court, to account for 
it to you, their legal and equitable judges, or to produce it 
and place it under the protection of the law. Is it alive or 
dead — is it in sickness or health — is it in tin* bands of the 
humane — or exposed to neglect, to want, and in the road 
to moral ruin and to an early grave I am free to instruct 
you, that I consider that the defendants are bound in law 
to produce this child, and to place it under the protection 
of the law. Hitherto they have set their own will above 
the law. It is for you to say, on your responsibility whether 
they are guilty or innocent of this offense. 

It is your province to decide from the act done, and the 
manner in which it was done, witli what intent this child 
was abducted by the defendants; whether to confine it se- 
cretly in this state, or to subject it to service, or to send it 
out of the state, against her will. You may be of opinion, 
that it was done innocently and without an unlawful in- 
tent in which case you will acquit the defendants. From 
the fact, from the time the child was taken, to the present 
moment, it has been kept in secret confinement, away from 
its natural friends and protectors, and without their knowl- 
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edge, and that the defendants now refuse to put it under 
the protection of the law, you must judge of the act done, 
and of the intent of the actors at the time. You are con- 
stituted the judges both of the law and fact ; and you must 
decide whether the abduction of the child and its subse- 
quent secret detention were or not a violation of the law on 
which the indictment was found. 

THE VERDICT AND SENTENCE. 

The Jury returned a verdict that both prisoners were 
Guilty on the first and second counts, and Not Guilty on the 
other. 

Judge Thacher sentenced them to imprisonment for 
four months in the common jail, and to pay a fine of two 
hundred dollars and costs . 5 

5 An appeal was taken to the supreme court, but upon request of 
Henry Bright, the prosecutor, and upon payment of costs — the child 
having been returned to Bright, and the expenses of the civil suit 
having been large — the commonwealth’s attorney entered a nolle 
prosequi . 




THE TRIAL OF JOHN R. KELLY, FOR THE 
MURDER OF DAVID W. OXFORD, 
DAWSON, GEORGIA, 1871. 

THE NARRATIVE. 

For many weeks in the small town of Dawson, Georgia, situ- 
ated in the cotton belt of that state, the coming of a show had 
been extensively advertised by flaming posters and news- 
papers. The whole country for miles around was on tip-toe 
with excitement, as every rural population is under such cir- 
cumstances. The day came at last, and black and white, old 
and young, comprising almost the entire population for many 
miles around, assembled to witness the wonderful performance 
of “Col. C. J. Ames’ Great Ncw r Orleans Circus and Menag- 
erie.” All went “merry as a marriage bell” for a short time. 
The big circus was opened, crowds of fun-seekers thronged 
around the ticket-wagon. A small canvas, called a “side- 
show” or museum, stood to the east of the big circus canvas, 
but directly in the rear of and in full view’ of the ticket-wagon, 
and contained a wonderful ox, two Albino women, monkeys 
and other wonders, all to be seen for only twenty-five rents. 
About two o’clock, while jjersons were passing in and out of 
this side-show, and while the whole place upon wdiich the 
show was held was filled with people in hurry and excitement, 
going to the wagon to purchase tickets, and from thence into 
one or the other of the shows, or from one show to the other, 
and to and fro generally, a difficulty commenced at the door 
of the side-show. 

William R. Russell, with his wife and children and his 
brother-in-law, Oxford, had bought tickets and as the party 
passed into the tent the doorkeeper said there were not tickets 
enough for the lot, and a dispute ensued. About the same 
time John Kelly, who was also going in with another party, 
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asked the doorkeeper to let him pass in for a moment to see 
a man who was in the tent. The doorkeeper refused, high 
words ensued ; there was pushing and jostling and excitement 
in the crowd, few of whom knew at all what the commotion 
was about. Soon pistols were drawn by the ticket seller and 
by John Kelly and his brother, Charles. Colonel Ames being 
in the ticket wagon, in full view of the door of the side-show, 
got out of the wagon, and went to the scene to suppress the 
row. Soon after he reached the door, a pistol was fired, which 
was soon followed by other shots in quick succession, until, 
according to the testimony of witnesses, some eight or ten 
shots were fired. Ames and the showman attempted to get 
away from their assailants, by going under the canvas of the 
side-show, on which was painted a picture of the big ox to be 
seen inside. The pistol shots created great excitement all over 
the grounds. Women and children who had not yet entered 
either show fled panic-stricken to the nearest place that prom- 
ised them shelter and security. Men also ran in every direc- 
tion. The performance in the big circus had only just com- 
menced, about five hundred persons being inside. They could 
not see what was the matter, but they heard the shots. Many 
left. Some fled in such terror from the place, as to leave the 
conveyances in which they came behind them. Some remained 
in the big show and the performance went on. David Oxford, 
as he scrambled out of the tent of the side show with Mrs. Rus- 
sel and some of the children was struck by a bullet and died 
in a few minutes. Colonel Ames was mortally wounded as he 
and his associates tried to get into the tent for shelter. The 
body of David Oxford was carried to town; the mother of 
the two Albino women, and another spectator, who were 
wounded, were taken to the hotel, where they could receive 
surgical aid, but Ames remained at his post for several hours, 
superintending and directing his affairs, when he was taken 
to an adjoining house and the best surgical attention given 
him, but he died from the effects of his wound the next day. 

John Kelly, his brother, Charles, and Russell were indicted 
for the murder of Colonel Ames. John was tried first and 
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acquitted, largely on account of the failure of the Ames family 
to assist in the prosecution. Failure to obtain their assist- 
ance on the trial of Charles forced the state to abandon this 
prosecution as well as the indictment against Russell . 1 Charles 
and after him John Kelly, were then indicted and tried 
for the murder of Oxford and a verdict of guilty of voluntary 
manslaughter was returned. But the same night and before 
he was sentenced both John and his brother Charles, who had 
previously been convicted, made their escape from the jail, 
and succeeded in getting safely out of the state. 


THE TRIAL . 2 

In the Superior Court of Terrell County (Dawson) Georgia , 
May , 1871. 

Hon. D. B. Harrell, n Judge. 

May 25. 

The prisoner, John R. Kelly, with Charles A. Kelly , 4 had 
been indicted by the Grand Jury for the murder of David 
W. Oxford. He pleaded not guilty. The following jurors 
were chosen : Williani D. Murray, W. W. Lee. J. K. Harris, 
George Whitaker, A. H. Adams, Leroy Brown, W. B. Christie, 

1 See post, p. 849. 

2 Bibliography. *“The Ames Tragedy, Comprising the Brief of 
Evidence, together with the Speeches of Counsel for Plaintiff and 
Defendant, the ("barge of the Judge to the Jury, and the Verdict 
of the same, with an Appendix, Compiled and published by Weston 
& Combs, Dawson, Georgia: Macon, Ga. J. W. Burk & Co., Sta- 
tioners, Printers and Binders, 1871.” 

3 Harrell, David Bronson. Born 18J0, in Washington County, 
Georgia. Educated privately and studied law in office. Located in 
Luny skin until 1854, when he removed to Webster County. Treas- 
urer of Stewart County, 1856. Solicitor General of Pataula C ircuit 
until 1858, when he retired from practice and settled on a farm. In 
1861 joined army of Northern Virginia as Captain in 17th hoorpa 
Regiment, Toombs Brigade. Elected Judge of Pataula Circuit, 1™>8. 
Representative for Webster County in State Legislature. President 

Bank of Richland. . , | « 

4 Charles A. Kelly was tried on March 9th, and convicted of vol- 
untary manslaughter. 
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John A. Fulton, Span Ragan, M. Worsham, G. W. Holman, 
O. B. Stevens. 

Samuel D. Irvin* Solicitor General, for the State. 

C. B. Wooten , c F. M . Harper , Henry Morgan, Levi C. Hoyle, 
R. F. Simmons , for the Prisoner. 

THE EVIDENCE FOR THE STATE. 


David J. Young. On 2nd No- 
vember last was at Capt. Tom 
Hart’s shop at my daily avoca- 
tion; went to my residence for 
dinner. After getting to my 
house asked my wife where 
sonnie George was. She said lie 
went out to the show. Eat my 
dinner and went in search of 
him. Met some little boys and 
asked if they had seen George. 
They said he was in the side 
show, or museum; remarked to 
a shop mate of mine, who was 
boarding with me, we will wait 
till I see sonnie; was standing 
in front of side show and saw 
Mr. Russell and a lady 1 sup- 
posed his wife advance to the 
doorkeeper and started in. They 
had two or three children ; heard 
Mr. Russell remark to the door- 
keeper not to insult his wife ; 
doorkeeper said he was passing 
in more than he had paid for; 
that if he had tendered an in- 
sult he begged his pardon, and 
offered him his right hand in 
token of friendship; next saw 
a pistol in the hands of Mr. Rus- 


sell, in the face of the door- 
keeper. Mr. Russel] said to him 
if he said another word he would 
blow his brains out; doorkeeper 
then deserted his post and run 
round on the east side of the cir- 
cus; for a few minutes the en- 
trance of the side-show was va- 
cant of a doorkeeper. Immedi- 
ately after saw a man advanc- 
ing from the outside, with a 
brass instrument in his hand, to 
the entrance of the side-show; 
shortly after 1 discovered a man 
coming from the inside of the 
show and pushing, or forcing, 
Mr. John Kelly out, saying, at 
same time: “Get out of here; it 
is no place to raise a row, amidst 
women and children.” Recog- 
nized a man I supposed to be a 
showman, from his dress, com- 
ing from the outside into the 
gangway of the side-show. He 
met Mr. John Kelly and the 
other showman in the gangway; 
removed a pistol from his back 
pocket to the side pocket of his 
pants; it could not have been 
more than a minute before they 


6 Irvin, Samuel D. (1823-1890.) Born Todd County, Ky. While 
young, located in Albany, Ga., where he studied law, was admitted 
to the bar, and practiced. At outbreak of the Civil War he organ- 
ized a company of the 18th Volunteer Georgia Infantry; continued 
in command until late in 1802, when illness compelled him to retire. 
Moved to Macon, Ga., in 1866, and there obtained much distinction 
in his profession. Was a leading Mason. 

c Wooten, C. B. Pioneer lawyer of Albany, Dougherty County, 
Georgia. 
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were outside of the gangway. 
The showman remarked to Mr. 
John Kelly, to put up his pis- 
tol, that he had the advantage of 
him; that he had a derringer, 
and would blow hell through 
him. At same time heard a dis- 
charge from Mr. John Kelly’s 
pistol in the air; second shot 
was immediately in the earth, 
and right directly down; third 
shot was in direction to the left 
of the fly of the tent on the 
east; stepped off, some five or 
eight feet, and recognized my 
wife at my fence, waving her 
handkerchief at me. Started to 
her and after I passed about 
the space of the canvas, then 
stooped down to pick up the 
little child that was then to my 
right. Carried it up to my 
fence and remarked to some of 
them to come and take the child, 
that there was a man dead out. 
here. Turned round and started 
back. Met Mr. Solomon and Mr. 
Callaway. They said to me, 
are you shot? Blood being on 
my coat from handling the 
child; said no, but there is a 
man dead around here. Turned 
round and went into my own 
yard, and did not go out for 
some time. The show ground 
was in Dawson, on Main street, 
running by the Methodist church. 
Lived on the south side of said 
lot. Was eight feet from the 
Messrs. Kellys. The first, smoke 
that I saw was from John Kel- 
ly’s pistol. He fired the second 
and third shots. I started home 
then. It was not over fifty 
yards from where I was stand- 
ing to my house. Started imme- 
diately in the direction of my 
house; did not go directly to it, 
but turned to the right. Then 
went and picked up a little girl. 
She was folded in the arms of 


a dying man, then weltering in 
his blood, lying on his face. 
The child was crying and try- 
ing to get out. Caught the child 
and pulled her out ; did not ex- 
amine the child at the time. I 
took the child to my fence and 
remarked to some of the ladies 
to come and take the child. The 
dead man was Oxford. My first 
position was on the rail. Saw 
only three shots tired; think 
there were but eight shots. There 
might have been more; saw but 
three shots. 

Cross-examined, It was a 
very lew minutes after Mr. 
Bussell entered the door before 
the showman came pushing 
Kelly out. lie came from the 
inside of the show. The man 
with the brass instrument came 
up from the outside, before 
Kelly was pushed out. The man 
thrusting Kelly out was not the 
man who had deserted his post. 
That man was a thick, heavy- 
set man; his mustache was a 
light auburn color. The man 
that thrust, Kelly out was a tall 
man — had on an India rubber 
overcoat. When they got to the 
door of the entrance — before 
that the man from the ticket 
wagon meets them — he came up 
pretty briskly and met Mr. Kel- 
ly in the gangway, dust about 
that; lime the man shifted his 
pistol from the hack of his pouts 
to the front, in his pocket, and 
1 remarked to Mr. Callaway, 
“that man is going to shoot 
somebody”- — lie looked like a 
man that would. John Kelly 
had not shot up to this time, 
and was still being pushed 
along. Do not, remcml>er what, 
was said. Thought that the 
man pushed was declining a 
difficulty. Do not remember the 
exact words used. The man who 
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changed pistols when they got 
outside remarked to John Kel- 
ly, “Put up your pistol or I’ll 
blow hell through you.” John 
Kelly’s first shot went up in 
the air, the second went into the 
earth and fence. The first shot 
could have hit no one; the sec- 
ond, I judge from the smoke, 
hit no one. At the third shot 
he was facing towards the east. 
This shot went between the 
main tent and the fly. Am sat- 
isfied that the last shot could 
not have hit a man on the in- 
side or on the south side of the 
main tent. About the time I 
heard the third shot my wife 
called me and I started imme- 
diately. These were the only 
three shots I saw fired. When 
I started home, I saw the little 
girl just as soon as I turned the 
back of the tent — about twenty 
steps. The man was lying where 
I first discovered the little child. 
From the small tent about thirty- 
five feet. If the man shot was 
in the canvas, or on the south 
side of it at the time I saw the 
three shots fired, don’t think he 
could have been hit by either one 
of them ; he was not in the range. 
Think there were five other 
shots fired, but do not know 
who fired them. I formed the 
acquaintance of the doorkeeper 
afterwards; his name was Mun- 
roe. 

Re-examined . The showman 
who shoved out John Kelly was 
a tall man, in an India rubber 
overcoat. John Kelly did not 
have anything in his hand then. 
It was after they got outside that 
he said put up your pistol. Mr. 
Kelly was doing nothing with 
his pistol; he was holding it up. 
Did not see anyone holding his 
arm. When I first saw the man 
shoving out Mr. Kelly they 


were about halfway the gang- 
way entrance. Do not know 
whether there were any 
words passed between them 
directly or not; heard words but 
do not recollect them; did not 
hear Mr. Kelly make any reply 
to the remark, put up your pis- 
tol. The showman was before 
Mr. Kelly at the time I saw him 
remove his pistol. Saw his pis- 
tol before I saw Mr. Kelly’s 
Mr. John Kelly was facing 
southwest in the gangway. The 
man putting him out had his 
face directly to Kelly’s. After 
the showman passed on from 
the outside Mr. Charles Kelly 
advanced to Mr. John Kelly 
and caught hold of him. 
There was some loud talking — 
Mr. John and Charles and sev- 
eral parties were talking loud. 
Charles Kelly came up and 
tried to stop the difficulty, as 
though to take him away; did 
not see Charles Kelly with any 
pistol, first or last. 

Milton Gammage . Was at the 
showground the day Ames’ cir- 
cus was here. Cannot tell the 
beginning of the difficulty. 
There was a little fuss started 
on the outside of the show ; 
couldn’t tell who was engaged 
in that. There was a little show, 
not the main show. There was 
a pistol or gun fired which I did 
not see. That drew my atten- 
tion and I turned round to look 
and there was then a pistol 
fired up in the air overhead by 
Mr. John Kelly. The firing con- 
tinued for several shots; saw 
Mr. John Kelly and Mr. 
Charles Kelly fire; they fired 
probably six or eight shots; 
don’t know who they were fir- 
ing at. They were firing in the 
direction of the outside tent. 
There were three men between 
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them and the tent. Did not 
know them. Their backs were 
to me. They were getting out 
of the way of the firing; they 
went under the canvas ; saw 
John Kelly fire one shot before 
Charles Kelly fired; can’t say 
whether he fired first or last. 
The three men had gone under 
the canvas about the time the 
firing ceased; did not see any 
one else fire a pistol that day. 
The men went under the can- 
vas to the left of the door. The 
Kellys had their backs to me. 
Was acquainted with David Ox- 
ford. Do not recollect that I 
saw David Oxford that day, un- 
til after he was dead. He was 
the first I saw outside of the 
canvas, not many minutes after 
the firing; do not know how far 
he was lying from tfhe little 
tent; did not go up to them. 

Cross-examined . Was thirty 
or forty feet from the door of 
the little tent when 1 heard the 
first shot; don’t know who fired 
the first shot; was not looking 
in the direction at that time. 
When I did look around there 
was considerable confusion in 
the crowd. John Kelly’s back 
was to me, and he fired his pis- 
tol overhead; do not know how 
many shots John Kelly fired. 
The firing was in the direction 
of the three men; did not know 
the three men; neither of them 
was David Oxford; their backs 
were to me; don’t recollect see- 
ing Oxford until after he was 
dead. Remember the fly with 
the big ox on it. There was a 
door to walk in. John Kelly 
and the three men were stand- 
ing close together, and the three 
men were moving off towards 
the canvas and went under it. 
Can’t state positively how many 
shots were fired. 


James Clark . On 2nd No- 
vember last was in the town of 
Dawson; was in the side-show 
of Ames’ circus; heard loud 
talking at the door; saw Charles 
Kelly come in; went up to him 
and shook hands with him. The 
excitement seemed to increase 
at the door and he went back 
out of the canvas; thought there 
was likely to be a diilicultv and 
went to tile opposite side of the 
tent and raised the canvas and 
went out ; hurried to the left 
and went in the direction of the 
street. When ] got about even 
with the extreme edge of the 
lent next to the street, heard a 
pistol lire. There were two 
mules and a wagon on the oppo- 
site side of the ditch; ran and 
got behind the wagon. In go- 
ing to the wagon there were two 
other pistol shots tired, the last 
ball passing between me and the 
mule. Passed around in front 
of the mules and went to the 
hack of the wagon. Saw two 
men coming from round the 
il.v — one down on his left, side, 
on his hip and elbow, the other 
one holding him by his right, 
arm and helping him along. Saw 
John and Charles Kelly com- 
ing round the end of the fly, 
and shooting in the direction of 
the retreating men. These two 
men disappeared under the can- 
vas, and the shooting ceased 
about, the same lime. A few 
minutes afterwards somebody 
said a man was killed, and I 
went to the place where there 
was a crowd and found Mr. Ox- 
ford there. Was inside the side- 
show a few minutes. There was 
an ox with three eyes, some 
monkeys in a cage, and the Al- 
bino sisters, and a negro grind- 
ing an organ., etc. Mr. Charles 
Kelly came in the side door 
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alone. Don’t think I saw John 
Kelly until after the firing be- 
gan. Loud talking first attract- 
ed my attention at the door; 
can’t remember a word that was 
said at the door; from the talk 
it seemed there was a fuss brew- 
ing at the door; thought it 
likely some shooting might be 
done, and therefore went out at 
the back of the tent to take 
care of myself. Am not cer- 
tain how many shots were fired; 
somewhere between seven and 
eight; the firing was very rapid. 
There were only two men went 
under the canvas. The Kellys 
were firing in the direction of 
the men going under the can- 
vas; I saw no one else fire be- 
sides the Messrs. Kelly ; think 
I saw all the shots I heard after 
I got behind the wagon; if 
there were any others they did 
not attract my attention. The 
men going under the canvas had 
their backs to me and to the 
Kellys; think the pistols they 
had were ordinary Colt’s re- 
peaters. The firing was very 
rapid; it continued not over a 
minute; the shots were not in 
succession ; a man could not 
have gone more than forty feet 
while the shooting went on. The 
Kellys were pursuing the two 
men; they were getting out of 
the way. 

Cross-examined. Saw Charles 
Kelly inside the canvas first. 
The loud talking was going on 
at the time. Met him when I 
got on the line of the east side 
of the tent. Heard a pistol, but 
do not know who fired it, and 
do not know who fired the two 
next. Know nothing of the com- 
mencement of the difficulty. The 
shot that came between me and 
the mules could not have passed 
through the south side of the 


tent. Saw two men coming 
round to the end of the fly; 
about three feet from the end 
of the fly they went under the 
canvas. One of the men was on 
his left side, the other man was 
helping him along, stooping 
over. I could not say there was 
not other firing inside the tent 
but I heard no other. 

William B. Oxford . On 2nd 
November last was in town here, 
at the showground in the eve- 
ning; went to the ticket office to 
purchase some tickets to go in 
the show. While standing there 
heard loud talking going on at 
my back. 1 turned to see who 
it was and saw John Kelly was 
talking loud with some of the 
showmen. Very soon 1 saw the 
smoke and heard the report of 
a pistol in the hands of John K. 
Kelly. After the first fire, the 
firing continued pretty much all 
the time till it ceased. Was 
standing in a northwest direc- 
tion from the firing. The ticket 
office was on wheels; it was a 
short distance from the diffi- 
culty. I was six or ten feet 
from the wagon; was standing 
on the old circus ring which was 
elevated above the surface of 
the ground. John Kelly, when 
the first shot fired, was standing 
with his back to the canvas, his 
face rather to the town. When 
the second shot fired, he was 
turned more to the east. The 
first shot went off before the 
pistol was brought to a level. 
My impression is the two first 
shots were fired before the pis- 
tol was brought to a level. 
Charles Kelly commenced firing 
about the time John Kelly fired 
the third shot; if they were five- 
shooters, I think there were ten 
shots; if one was a five and the 
other a six-shooter, there were 
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eleven. There seemed to be 
three or four men they were 
firing at. These showmen, after 
the second shot, commenced re- 
treating. The shots were fired 
in the direction of the canvas. 
The men were very close; not 
more than three or four i'eet, at 
the time of the first tiring. The 
men retreated round the east 
side of the canvas. 

The Kellys did not move much 
but kept pretty much the same 
position ; saw no one else fire 
but the Kellys; think 1 heard 
about ten or twelve shots; did 
not see the men go under the 
canvas. They passed out of 
my sight. The fly was a strip 
of cloth that, run out three or 
four feet high. Am not posi- 
tive whether it came to the 
ground or not ; saw the Kellys 
all the time till the firing ceased. 
From the first shot till the last 
not more than two minutes 
elapsed. The firing was as rapid 
as men could shoot. The pistols 
were repeaters. Don’t know 
whether they wore five or six- 
shooters. Don’t know whether 
they wer self-cockers or not. 
They fired as fast as men can 
shoot. I do not recollect any- 
thing either of the Kellys said 
immediately after firing. Saw 
David Oxford previous to the 
difficulty. The last time 1 saw 
him he was in the door of the 
little canvas about five or ten 
minutes before the firing begun. 
He was talking to Russell in the 
canvas. The next I saw of him 
he was dead; he was lying on 
his breast on the right side of 
liis face. 

Cross-examined . John Kelly’s 
two first shots I think went up 
in the air. The Kellys and 
showmen were standing togeth- 
er fifteen or twenty feet from 


the entrance of the little canvas. 
During the firing the showmen 
moved out round the fly and 
tent ropes, down the side of the 
canvas; they passed the corner 
of the fly before they got down. 
The Kellys stood pretty much 
at the same place all the time; 
when the men moved off, it was 
pretty much in a southerly di- 
rection, down the side of the 
canvas, ami with one of the 
three men moving off was David 
Oxford; Oxford and Russell 
went into the show together; 
that was t lie last 1 saw of them 
until after the shooting. 

Reuben Geise. On 2nd No- 
vember, was at the showground 
and went to the ticket office to 
get some tickets; kept my fam- 
ily on the sidewalk; as 1 turned 
back with the tickets heard loud 
talking; saw John Kelly buck 
a little raise his pistol and 
shoot, advancing towards two 
men; they ran back away from 
him; he shot two or three times; 
then saw Charles Kelly com- 
mence shooting; they were both 
advancing towards the men; the 
men fell over a rope; they both 
fired until they had no more 
loads in their pistols; the 
firing was as fast as lliey could 
fire; Charles Kelly was to my 
left and John to my right. No 
one else fired a pistol, as I saw. 
Could nut tell how many per- 
sons were there; a large crowd 
of people — whites and blacks, 
women and children — all sorts 

Cross-examined. Did not go 
into the show afterwards. The 
show went on as usual. Heard 
loud talking, harsh words, that 
first drew my attention. Saw 
John Kelly; saw one man at 
that time right in front of him; 
saw two trying to get under the 
canvas. John Kelly advanced 
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towards the canvas; John Kel- 
ly’s first fire was in the air; 
the next was towards the men. 
The men going under the canvas 
fell over rope, and were trying 
to crawl under the canvas; sup- 
pose it was their aim to shoot 
down, but whether all their 
shots went that way I don’t 
know. When the firing ceased 
John Kelly had advanced two 
or three steps from where lie 
was when it began. 

Mrs. Mary S. Halsey. On 2nd 
November, on the day Ames’ 
circus was in Dawson, I was oil 
my way to the circus; my sis- 
ter, Mrs. Geise, and her chil- 
dren, and Mrs. Lewis and a 
few servants; my sister had five 
and 1 had three children; saw 
a disturbance ; it was the re- 
port of a pistol that first ex- 
cited me; told Mrs. Geise there 
was going to be a. row and we 
had better leave, but my sister 
said, no, let’s wait for Mr. 
Geise; at the report of the first 
pistol 1 took my children and 
ran; was to the left of the man 
who was firing; he was firing 
towards the side show; ran into 
a house near by. 

James Miller. Saw a diffi- 
culty; about the time a man and 
his wife were entering the side- 
show, and as I was turning to 
come out; met Mr. Russell and 
the doorkeeper. Mr. Russell ap- 
peared to have hold of him with 
his left hand, his wife hold of 
Russell’s right arm and his pis- 
tol in his hand, and about that 
time he let the showman loose 
and passed outside of the door. 
A new doorkeeper took his place 
and the show went on. John 
Kelly came to the door and 
wanted to see a friend in there; 
the showman said he could see 
him for a bit; he replied that 


he did not want to see the show 
but a friend. He passed into 
the show and stayed a minute 
and came out, and then a diffi- 
culty commenced between him 
and the second doorkeeper. The 
second doorkeeper had a pistol 
in his hand and then a dispute 
was between them. Kelly backed 
in the direction of the ticket 
wagon; Kelly fired in the di- 
rection of his right arm to- 
wards the big canvas top. By 
that time two other showmen 
came in from between me and 
the ticket wagon, and big show, 
and then all three showmen and 
Kelly were together and a good 
many others came around. The 
three fell over or stooped to get 
under the canvas. The next 
firing I saw was in the direction 
of the sideshow, just back of the 
apron that the ox was on. Don’t 
know anyone that run up to 
John Kelly; John Kelly re- 
marked that he did not want 
friends; that all he wanted was 
for some friend to give him a 
loaded pistol. Do not know 
what was the difficulty between 
Mr. Bussell and the showman; 
when 1 saw Mr. Russell he was 
pounding him near the shoulder 
with the muzzle of his pistol; 
the showman was offering him 
his hand for friendship; the 
showman said he had rather let 
fifty men in than to have ill will 
to anyone; saw Mr. Russell 
and a woman with him, and 
some children, some girls; Rus- 
sell passed into show and came 
out; can’t say how many min- 
utes it was before John Kelly 
came up to entrance, but it was 
a short time. Saw John Kelly 
fire four shots; men went under 
the canvas near the apron; 
can’t tell any words passed be- 
tween John Kelly and show- 
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man; John came out of canvas 
and repeated an oath, but can’t 
say what it was; can't say what 
showman said to him; saw a 
large pistol in the hands of 
showman; cannot say the show- 
man did anything with the pis- 
tol; did not see Charles Kelly 
during the difliculty. 

Cross-examined . Do not know 
what the showman had said to 
Kelly before Kelly was cursing. 
Mr. Kelly was backed out of 
entrance. The showman had n 
very long pistol; did not under- 
stand the showman to say he 
had n pistol that would shoot 
fifteen times. Kelly was hack- 
ing out to give himself room; 
he had room enough to have 
shot when he first met the man. 
The first shot was in the air — 
the pistol was above his head; 
did not see but five shots; the 
men came from towards the 
ticket wagon; they were tangled 
up together; about the time the 
third shot was fired they tum- 
bled under the canvas; John 
Kelly shot all of the shots; if 
any one else fired I did not see 
them ; the showman fell down, 
or got down, and went under 
the canvas; two shots were fired 
in the air — the other two in the 
canvas, about waist high; lie 
shot, apparently, over where the 
men fell over the rope. 

James II. Price. Am a phy- 
sician; was called professionally 
to examine David Oxford; lie 
came to his death by a pistol 
shot wound; the hall passed 
through his chest obliquely about 
an inch below the shoulder blade 
to the left of the spine and 
went about an inch or two be- 
low the left nipple. The ball 
was about 30-100 inch calibre. 
Oxford must have been in a 
stooping position ; the ball 


passed entirely through the left 
lung. The wound might cause 
internal and external hemor- 
rhage; don’t think deceased 
could have kept on his feet more 
than a minute, probably not so 
long. The lungs could not have 
been inflated fully after such a 
wound. It must have caused 
death in a very short time from 
loss of blood. Oxford was lying 
full length on the ground, on his 
face. There was a great deal of 
blood on the ground. 1 heard 
several pistol shots that day; 
heard two or three balls strike 
the large canvas; was sitting on 
the top seat on the west side 
from the entrance in the big 
show; had my little son with me. 
At the time of the firing there 
did not seem to be any excite- 
ment; afterwards there was ex- 
citement. Saw a man lying on 
the ground, and standing near 
him was a little girl, very bloody. 

Georye Yount). Saw David 
Oxford the day lie was shot; 
when 1 first saw him he was 
coming out on the southside of 
the canvas; lie raised the canvas; 
there was a little girl in his 
arms; he went sorter round to 
the left; was about five steps 
from father’s fence. lie came 
out about, half bent; and did not 
straighten at all; he stumped 
his toe against the shafts of the 
wagon and fell; he was coming 
right towards me; lie did not get 
up any more. 1 saw those two 
Albinos come out soon after 
Oxford; heard some pistols fire; 
they were fired before Oxford 
came out of Ihe tent. 

Cross-examined. Heard seven 
or eight shots that day; saw Mr. 
Oxford fall; my father was 
around in front of canvas when 
shooting commenced; next saw 
father coming around the can- 
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vas towards the fence; did not 
see him while the shooting was 
going on ; did not see him before 
1 saw Mr. Oxford, at all; was 
watching Mr. Oxford to see 
where lie was going; looked at 
him to see the blood running out 
of liis breast, and what he was 
going to do. My father took the 
little girl out of Oxford’s arms 
and put her in our yard; did not 
see Dr. Price go there at all; 
was right smartly scared. 

Dr. John 11. Janes. Ames’ 
circus paid taxes to me when it 
performed in this place; $25.00 
was paid to the council and 
$25.00 to the county. 

Dr. Clement A. Cheatham. On 
the day of Ames’ circus was 
called to see a lady at the pa- 
vilion; when 1 first saw her she 
was about getting into a buggy 


near the street, near the can- 
vas nearest to the street; she 
told me she was the mother of 
the Albino children on exhibi- 
tion. The wound was a flesh 
one in one of the thighs; it was 
inflicted with a ball from a pis- 
tol or gun ; was also called 
to see Col. Ames; there were 
three gunshot wounds on his 
person — one a very serious one 
— of the right thigh; the ball 
passed behind the bone. The 
ball was extracted; a conical 
shaped ball; little larger than a 
buck shot; that caused the death 
of Col. Ames. The other wound 
was in the same thigh — about 
the commencement of the su- 
perior third ; a slight flesh 
wound; The wounds must have 
been received from behind, or 
more to the right than behind. 


THE EVIDENCE FOR THE DEFENSE. 


James B. Avant. Was at the 
circus in Dawson on 2nd No- 
vember. Heard some loud talk- 
ing at the mouth of the little 
canvas; w T as on the wheel of the 
ticket wagon. There were two 
gentlemen in the wagon; one I 
did not know; the other was the 
agent; think his name was 
Breese; the other one started to 
pull out the drawer and asked 
the agent to move his leg; Breese 
asked him what he wanted; he 
replied, I want that pistol; he 
drew out a drawer and got a 
small pistol three or four inches 
long and told ("apt. Breese, 
damn ’em, I’ll stop the fuss; 
about when he had time to reach 
the little door I heard the re- 
port of a pistol; the ball of the 
pistol whizzed past my ears; 
saw the smoke rising about the 
mouth of the little canvas door; 


about that time Charles Kelly 
turned loose John Kelly; saw 
Charles throw up his hand and 
a pistol fired, and saw the 
smoke rising to his right side; 
about that time John Kelly 
threw up his hand and fired in 
the air twice; there were several 
pistols fired; there were three 
men who seemed to be locked up 
together who began to retreat 
around the little canvas; some 
ten or twelve feet, and all went 
under the canvas together; that 
is all I saw of the fray; this 
was near two o’clock. Cannot 
tell who fired the first pistol; it 
was not either one of the Kel- 
lys; the Kellys were standing 
between me and the little can- 
vas, with their backs to me; 
there were thirty or forty men 
about the mouth of the little 
canvas entrance; cannot say how 
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many men in the gangway ; 
about half-dozen I suppose; 
next thing I saw after the smoke 
of the first pistol was Charles 
Kelly shoving John back; can’t 
say how he had hold of him ; 
looked like he was trying to 
keep him out of difficulty ; I saw 
John Kelly when he pulled out 
liis pistol ; if lie had out his pis- 
told, previously, lie had it down 
by his side; can’t say who tired 
the second pistol; if I had not 
seen Charles Kelly draw his 
pistol. I would have thought he 
fired the second shot; John 
Kelly did not fire the second 
pistol; about the time the second 
pistol fired John Kelly drew his 
pistol and fired up in the air; 
Charles then drew his pistol and 
turned John loose; saw Charles 
throw his hand down; the move- 
ment of the hand was such as 
a man would see in knocking off 
a pistol; thought the smoke of 
the second pistol went towards 
the ground; after Charles turned 
John loose, they both drew their 
pistols and went to shooting; 
the first two fires of John were 
up in the air; towards the big 
canvas; afterwards they turned 
more towards the east of the 
little canvas; as the party re- 
treated they fired more to the 
left of the little canvas; seemed 
to me there were ten or twenty 
shots; stayed there until the row 
was suppressed ; found eleven 
bullet holes in the little canvas, 
and seven in the animal wagon. 

Cross-examined. Went to 
ticket wagon to get some tickets 
for some ladies; people some- 
times get on the wheel when they 
go to buy tickets, and there is a 
crowd; had just got up on the 
wheel when the row began; 
heard cursing and loud talk; 
don’t remember the words; did 


KELLY 

not distinguish any of the 
voices then. The man got pis- 
tol out of drawer on t lie side of 
wagon next to me. He got out 
ot the wagon on the west side 
opposite to me; saw the man till 
he got four or five feet of 
wagon, going in the direction of 
little canvas; John Kelly’s hack 
was towards me when 1 saw 
him the first time; the smoke 1 
first saw was right at the mouth 
°1 tin* entrance to little canvas; 
the firing was about, half over 
before the men went under can- 
vas. Charles Kcllv shot three 
times; John Kelly shot five 
times; t lie holes run in the can- 
vas were from the top to the 
bottom; there were eleven dis- 
tinct holes in the canvas; there 
were seven in the monkey wagon. 
First thing I tried to ‘do after 
firing ceased, was to arrest John 
and Charles Kelly. 1 did not 
succeed, from the fact there 
were so many men around them 
with knives and pistols, swear- 
ing they would riddle me if I 
laid hand on them. Went into 
the little canvas and inquired 
who started the difficulty; was 
acting in the capacity of a po- 
liceman that day. Met I)r. Las- 
set er, who asked me if 1 had a 
pistol. Said no, and he told me 
to come to town and get one. 
Met Cozart, and after I got my 
arms went back; went into the 
little canvas; there was not a 
soul there; saw the gentleman 
who got out of the wagon with 
the pistol; rode up the street in 
a buggy after the difficulty; one 
shot lodged in Col. Ames; did 
not see John Kelly’s pistol fire 
the third time; could not swear 
that John Kelly had no pistol 
in his hand when I first saw his, 
because he had one hand in front 
of him; can swear that Charles 
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Kelly did not have his pistol at 
the time; first saw him draw it 
from his pants behind or from 
his side. About the time John 
Kelly fired the first time, Charles 
drew his pistol. Can’t tell who 
fired the second shot; I don’t 
know which way the bullets 
went; can’t tell how many peo- 
ple were on the ground that day ; 
there were a good many; saw a 
great many running; can’t tell 
how John Kelly was dressed that 
day; my recollection is that he 
had a beard; can’t tell how 
Charles was dressed. The men 
they were firing at — don’t know 
how they were dressed. David 
Oxford was not one of the men ; 
the men were all strangers to me. 
As they were retreating the 
Kellys bore round the canvas to 
keep in range; they did not turn 
far enough to turn their sides 
to me; when the first firing com- 
menced could not see the pistol; 
when they commenced firing they 
were very near together; after- 
wards Charles Kelly bore to the 
left and got at farthest five feet 
apart 

Charles Melton . Was at cir- 
cus on 2nd November; me and 
John Kelly and his wife went 
together; his wife and myself 
stopped outside ; Charles had 
walked in the sideshow and John 
asked the doorkeeper to tell that 
man to step back there, I want 
to see him a moment. The 
showman said, “I shan’t do it; 
there is always some damned 
man fixing up a plot to get in 
here without pay.” The door- 
keeper ran back in the side- 
show. One large man came 
walking out with a pistol in his 
breeches pocket, and his hand 
on it, and him and Mr. Kelly 
got to lowering about something 
or other; don’t know what, and 


he says leave here or I’ll blow 
hell through you, and he shot 
twice about on a level at Mr. 
Kelly, and then Mr. Kelly out 
with his pistol and shot twice in 
the air. I broke and run and 
left ; that is all I saw ; did not go 
in side-show; John Kelly and his 
wife went with me ; his wife and 
myself stopped about ten or 
twelve feet from the door; was 
standing at the same place when 
the altercation between the 
showman first took place; they 
were standing right in front of 
door, about six or seven feet 
from me; there were lots of 
men standing round besides John 
Kelly and the showman. If 
Charles Kelly was there, never 
saw him. Saw Charles Kelly 
towards the last of the fracas; 
Charles Kelly sorter took hold 
of John by the shoulder and said 
come, let’s go; it was after the 
shooting that Charles took hold 
of him. Charles w T as not there 
trying to get John off before the 
slipoting, not that I saw; it was 
a minute or two from the alter- 
cation till the firing took place; 
the big showman said leave here, 
or I’ll blow hell through him ; 
there were two more showmen; 
Charles Kelly did not come un- 
til about the time the last pis- 
tol was fired, and caught hold 
of John and said let’s leave 
here and have no difficulty; 
somebody presented a pistol be- 
hind John Kelly’s head; it was 
a showman ; the showman cursed 
a good deal at John Kelly; the 
man that did the shooting was 
about the size of Mr. Wooten, 
with a broad brim hat on; he 
was a very red faced man; he 
had shot once, and then Mr. 
Kelly went to getting out his 
pistol; do not know what Mr. 
Kelly was doing at the time; 
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think he was giving back a little; 
Charles, when he came, sorter 
caught round John, and said 
let’s leave and have no diffi- 
culty; John had already shot 
twice in the air when Charles 
caught hold of him. 

Cross-examined. Came to 
Dawson that day with my 
brother George; did not swear 
on the other trial 1 cauie to 
Dawson with John Kelly. My 
father lived about a mile from 
John Kelly. Did not see his 
wife take hold of him and try to 
keep him from having a diffi- 
culty; was behind John Kelly 
and the doorkeeper; John Kel- 
ly and the doorkeeper were 
near the flv, outside of the en- 
trance; the showmen were 
facing the ticket wagon; be- 
lieve .John cursed some. After 
John Kelly shot his last shot, 
saw Charles Kelly; saw John 
shoot two shots; did not see 
Charles Kelly shoot; saw him 
draw a pistol; there was right 
smart of folks getting away from 
there; I was scared right smart. 
The man that put the pistol be- 
hind the head of John Kelly 
was sorter to his side, and then 
got round sorter behind him; 
never took particular notice of 
him; he had been standing there 
ever since the big showman had 
been there; they all three came 
out of the little show; never 
noticed his hat; can’t say what 
sort of coat he had on ; don’t, 
know where Charley came from ; 
Mrs. Kelly broke and run as 
soon as the difficuly began— 
when they first commenced 
throwing the “damns”; don’t 
know what John Kelly and the 
showman commenced quarrel- 
ing about; I don’t know how 
John Kelly shot; did not see 
Charles Kelly shoot ; I broke 


and run and did not see Charley 
till 1 got to the corner of the 
fence; have seen Milton Gam- 
mage; did not see him at the 
time of fuss; did not see David 
Young that 1 know of; did not 
see James Clark; think John 
Kelly had a repeater; don’t 
know how he came to shoot in 
the air. 

Dudley Kitchinys . John Kel- 
ly had his wife and her cousin, 
and when he got near the show 
he told the Indies to stop and he 
went up to the door and asked 
where the doorkeeper was; a 
man with a large pistol came 
and told him God damn him, 
leave the ground; that they 
were not to be bluffed off that 
way, and that if lie did not leave 
there he would blow hell 
through him. lie caught him on 
the collar with his hand and 
cursed him. Two other men 
took hold of him by the coat 
collar; they all talked very 
loud to him and cursed, and a 
large man with a derringer up 
his sleeve gathered him by the 
waist and stuck his pistol to the 
back of his head and told him 
to look here, I’ve got the ad- 
vantage of you. I’ll blow hell 
through you if you don’t leave 
the ground. Kelly pulled out 
his pistol with his left hand, as 
soon as he saw the derringer; as 
soon as the man saw the pistol 
in Kelly’s hand he backed off 
about eight steps and told him 
God damn him, put up that pis- 
tol. Kelly told him to put up 
his; that when he had done so 
he would put up his: he said he 
would not shoot him till he (the 
showman ) shot him. The show- 
man says well, God damn you, 
if you won’t put it up, i’ll make 
you, and shot at him. The large 
man with the fifteen shooter 
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shot at him, too, and there was 
very little distinction between 
the shots. The third shot was 
Mr. Kelly’s first; from this they 
kept up the firing till it got so 
thick I ran. After I ran I never 
heard another gunshot ; that’s 
all. His wife’s cousin, Martha 
Reynolds, went with us. Was 
standing eight or ten steps from 
the door, right in front of it, 
when they came up. John Kel- 
ly’s wife stood there and hal- 
looed and screamed; saw Charles 
Kelly when the difficulty arose. 
At that time he was standing 
right by his brother. Saw 
Charles Kelly shoot once. The 
showman’s face was towards the 
canvas and they had Mr. Kelly 
backed up against it. They 
shot west. The Kellys shot a 
little in the direction of the tan- 
yard. 

Cross-examined. Was stand- 
ing in about eight or ten steps 
of little show; the showmen 
were shooting across the canvas; 
the Kellys a little toward the 
tan-yard; T am in my four- 
teenth year; was not with John 
Kelly and wife when they came ; 
Charley Melton and myself 
were standing not far apart 
when they came; had been there 
about half an hour; was about 
five steps from Mrs. Kelly when 
the difficulty began ; saw a 
quarrel between Mr. Russell and 
the doorkeeper. When the lady 
and the two girls went in the 
doorkeeper probably held off the 
lady and jerked her out, and 
the showman said give me a 
better dollar, no gentleman 
would take any such money ; 
Mr. Russell said give it to me, 
I am a gentleman, and I took 
it. Then he took the lady and 
went way up the street, fifteen 
minutes before John Kelly came 


up ; there were lots of men 
standing around, and he asked, 
gentlemen, do any of you know 
where the showman is? There 
was no reply that I heard ex- 
cept that the showman jumped 
up and grabbed him right on 
the collar; that was the first 
thing the man done ; he said 
God damn you, leave the ground, 
we are not to be bluffed off in 
this way; Mr. Kelly said noth- 
ing; three or four were gath- 
ered hold of John Kelly; can’t 
describe the two men ; they 
seemed to be all large men; one 
came from inside, one from the 
other side, and one from the 
ticket wagon; they all took hold 
of Mr. Kelly; John Kelly did 
not have his pistol out at first, 
and never drew it till one of 
them stuck a pistol to the back 
of his head and told him he 
would blow hell through him; 
John Kelly got his pistol out 
from a case he had belted 
around him under his coat; the 
men all had hold of him; Mr. 
Kelly did not draw his pistol 
till that man stuck his pistol to 
the back of his head; Charles 
Kelly walked up there by his 
brother’s side ; Charles never 
did anything till they com- 
menced firing on his brother; by 
this time they had jammed John 
Kelly up against the canvas and 
when he drew his pistol backed 
about eight or ten steps and 
said, damn you, put up that 
pistol; did not see Charles Kel- 
ly take hold of his brother; 
never saw Charley Kelly draw 
his pistol; saw him shoot but 
once; recollect the picture of the 
big ox; did not see any of the 
showmen go round it; some of 
the men went into the show, 
some under the canvas at one 
side, some at another; the Kel- 
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ly’s started off just as they quit 
firing; I ran on ahead of them; 
they came right straight to town. 
Did not hear Mr. John Kelly 
ask for another pistol; know Mr. 
Avant, but did not see him 
then; Charley Melton was a lit- 
tle ahead of me; Charley came 
on to town just ahead of me; 
did not see him standing at the 
palings this side. Am certain 
the Kellys were firing towards 
the tan-yard and the showman 
towards the canvas; am certain 
John Kelly did not go inside the 
little show; am certain the big 
man jumped out and caught him 
by the collar; saw the fifteen 
shooter; it was about eighteen 
inches long, a very large pis- 
tol; it was not mounted with 
brass or silver; it was a com- 
mon plain pistol; the man had 
hold of Kelly’s collar with his 
left hand, waving it about with 
his right and swearing what he 
would do, and saying he could 
not be bluffed off that way; the 
showmen had a pistol apiece; 
one of the pistols was a Smith 
& Wesson, the other was a 
Colt’s repeater; don’t know 
whether the pistol was cocked 
or not; can’t describe the man, 
he was a large man ; 1 disre- 
member whether he had on 
beard or not; the other man had 
a Colt’s repeater. It was the 
man with the derringer who 
fired first at John Kelly; he 
said, God damn you, I’ll make 
you put up your pistol, and 
fired; the man with the fif- 
teen shooter also fired ; the 
man with the Smith & Wesson, 
after three or four shots, com- 
menced firing too. The man 
with the fifteen shooter shot next 
after the derringer, Mr. Kelly 
shot next. The third shot was 
Kelly’s first; am certain the 


man with the derringer shot to- 
wards the canvas. One of the 
showmen shot the fourth shot. 
The man with the Smith & Wes- 
son, and the man with the 
Colt’s repeater both shot. 

S. A. Whitten. On 2nd No- 
vember 1 was at the show when 
the fracas took place; was about 
five feet from the door of the 
side-show. 1 was there when 
Mr. Russel] came up and was 
passing his family in and the 
showman caught his wife by the 
shoulder and jerked her round 
and ordered her out, and then 
they settled it and Mr. Russell 
and Mrs. David Oxford passed 
in the show. About four min- 
utes after John Kelly came up 
and inquired for the doorkeeper, 
who had disappeared. Some 
two or three of the showmen 
came up and cursed, as though 
they were trying to raise a fuss 
with Mr. Kelly; somebody 
called out for Col. Ames and 
his gunmen ; one came in 
front of him with his pistol in 
his hand; one came up behind 
and having presented a pistol in 
his hand, said nothing as I 
heard; the other one in front 
was cursing him, telling him, lie 
had the advantage -telling him 
lie would blow hell through him. 
Kelly walked hack saying he 
wanted no fuss, and he kept 
following after him; I turned 
and walked off and then heard 
a pistol shot and looked back; 
two pistol* fired before I saw 
any one* Mr. Kelly’s pistol fired 
in the air; heard John do noth- 
ing to produce the difficulty; 
heard him only say, where is the 
doorkeeper? When he caught 
hirn by the coat heard the show- 
man say, you are trying to push 
in the show; tlu\y said some- 
thing else — I did not under- 
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stand what; he then called for 
Col. Ames and his gunmen; he 
pushed Mr. Kelly back; Mr. 
Kelly remarked dbn’t crowd me; 
can’t tell who shot the first fire; 
Mr. John Kelly had his pistol 
in his hand, but I did not see 
him shoot ; saw Charles Kelly 
come up to John Kelly; they 
had hold of John when he came 
up, and tried to crush the fuss, 
and then turned and went back 
about six or seven steps and was 
there the whole time the shoot- 
ing was going on; there were 
twelve or fifteen shots fired; did 
not count them, they were so 
fast. 

Cross-examined. Did not see 
the showman when John Kelly 
came up to inquire for the door- 
keeper; heard the remark very 
distinctly; it was in the usual 
tone of voice. Mr. Kelly did 
not have his pistol in his hands 
at that time; do not know who 
Mr. Kelly addressed his re- 
mark to; did not hear Kelly say 
anything else before the show- 
man came and took hold of him. 
The showman was a good sized 
man, and had on light clothes ; ; 
don’t remember his hat; he had 
a small pistol in his hand, four 
or five inches long; he called it 
a derringer; did not hear him 
say to Mr. Kelly, put up your 
pistol, this is no place to have a 
row. Mr. John Kelly was step- 
ping back and saying, don’t 
crowd me; did not see John 
Kelly draw his pistol; saw the 
pistol presented at the breast of 
Kelly; do not know whether it 
was cocked or not; don’t know 
where Charles Kelly was, nor 
where he came from; don’t know 
who fired the first and second 
shots; John Kelly fired the 
third; am not related to Mr. 
Kelly. Heard several persons 


screaming; saw several persons 
running; did not see Charley 
Melton ; was not acquainted with 
him or Dudley Kitchings; know 
Milton Gammage; do not recol- 
lect seeing him; am positive Mr. 
Russell went into the show when 
the difficulty was settled between 
him and the doorkeeper, and 
that Mr. Oxford went with him. 

William R . Russell. On 2nd 
November went to the show with 
my family ; went up to the door- 
keeper and asked him what he 
charged for admittance; he said 
fifty cents for me and my wife 
and a quarter for the children, 
except the least, which went in 
free; paid him the money and 
he told me to pass in; spoke to 
my wife and children and told 
them to pass in; he remarked 
there were seven gone in; I said 
there are only four you charge 
for; he said seven; I said he 
was mistaken, there are only 
four; he jumped down off a box 
on which he was standing, and 
caught hold of my wife and 
jerked her back with an oath — 
come out of here; you shan’t 
none of you go in here without 
you pay for the other three. 
My wife would have fallen to 
the ground, but she fell against 
me and dropped the child to the 
ground; had a child on my right 
arm — as he jerked her back I 
threw my hand on his coat and 
caught him by the collar and 
shoved him back and said, if 
you want to impose upon any- 
body impose upon me, and not 
upon my wife in that manner. 
My wife, Mr. Kin. Dail and Mr. 
Oxford came and took hold of 
me and said, have no difficulty 
—let’s go into the. show; turned 
him loose then and my wife took 
hold of my arm then with Mr. 
Oxford. After we got in and 
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was looking at the ox, my little 
girl said, look, pa, what is that 
in yonder? It was some mon- 
keys in a wagon; heard some 
loud talking at the door; said to 
Mr. Oxford, I believe there is 
going to be a difficulty at the 
door; heard a pistol tire; in two 
or three seconds there were two 
fired right as fast as possible; 
soon ran across the canvas with 
one of my children ; told the rest 
to follow me; when i got across 
I set my child down and raised 
the curtains, and let the curtains 
rest on my shoulders with my 
head inside, and as my children 
came I would catch them and 
push them from under the can- 
vas; my wife came up; took her 
by the dress and shoved her 
out, too; after they all got out, 
missed my little boy and looked 
back for him, and saw Mr. Ox- 
ford go to my right side; saw a 
man standing right in the door 
where it empties in the canvas, 
with a pistol in his hand — the 
pistol slightly lowered and ex- 
tended; he was looking right 
round where we were and I 
saw the smoke rising from 
his pistol as though he had 
just fired and was letting 
down the pistol; dropped 
the canvas and got out on the 
outside; when 1 got outside Mr. 
Oxford was just to my right ; 
my wife and children were just 
before me; saw on Mr. Oxford’s 
beard where blood had run out 
on his whiskers; he turned his 
head over his left shoulder and 
said, Lord, have mercy; the 
blood flew out of his mouth on 
my child’s dress, and also on my 
wife’s dress; my wife spoke to 
me and said, let’s get away 
from here; took my family and 
children and went in a south- 
east direction; we went on to a 


house where T learned Mr. 
^oung lived; my wife was a 
good deal excited; the door- 
keeper was a tolerable large, 
heavy-built man; was the same 
man 1 saw with a pistol in his 
hand; heard ball strike, I think, 
Oxford; it was a very short 
time alter I heard hall strike be- 
lore Oxford said, (), Lord; the 
ball struck Oxford as he stooped 
to go under the canvas. It was 
a o-inch barrel (’olt's repeater 
in the inn if s hand. Was not 
over five seconds after I heard 
the shot before I saw blood gush 
from Oxford’s mouth. There 
was no settlement of mine and 
the doorkeeper’s difficulty Ih»- 
tore we went in; was standing in 
a stooping position looking hack 
when I saw the man Oxford 
pass out, touching me as he 
passed out. 

C mss-e.ram inert. My wife, 
Mr. Oxford, and four children 
were with me; had one in my 
arms and she had one; the little 
children were not to be charged 
for; he charged me $1.50 — 50 
cents each for myself and wife; 
had a child on my right arm; 
the showman said pass in when 
J had paid the money; my wife 
went in front; Mr. David Ox- 
ford was just, before me; the 
doorkeeper was standing on a 
box to my left; got out. the 
money with my left hand; can’t 
use in y right hand; the door- 
keeper ran in and jerked my 
wife back; she had got into the 
far end of the gangway; the 
other two children were just in 
front in a bunch together; Ox- 
ford was just before me, and my 
wife two or three steps ahead; 
Oxford and myself both stopped 
when the doorkeeper said, there 
are seven gone in. I quietly 
replied, you are mistaken; he 
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walked in and jerked her back 
so violently that the child fell 
to the ground; she would have 
fallen herself if she had not 
fallen against me; we were 
about middle way of the en- 
trance at the time.; had no pis- 
tol in my hands; I presented no 
pistol to the showman; Mr. Ox- 
ford, my wife, and Mr. Kin. 
Dail said, let’s have no difficulty, 
and either go in or out ; I re- 
marked, I have paid my money 
and we will go in; the showman 
urged no objection to the money 
I handed him; there was no dif- 
ficulty about that; the show- 
man did not say to me, that 
was a bad dollar and that no 
gentleman would take it; I did 
not say to him that I was a gen- 
tleman and that I had taken it; 
there was nothing said about 
the money at all; when T passed 
on into the door I left the door- 
keeper not quite in the middle 
of the entrance; he had some 
money in his hand; I saw the 
three-eyed ox the first thing; he 
had two horns; he was a me- 
dium sized ox; I saw the mon- 
key wagon; then say two small 
Albinos and a large one; I did 
not notice the big one as I did 
the others; the two small ones 
had hair alike; can’t say as to 
the large one; the first thing I 
did was to look at the ox; the 
next thing I looked at the mon- 
keys; heard the first pistol fire 
just as 1 started to the monkey 
wagon; when the first shot fired 
said to Mr. Oxford and my wife, 
let’s get out of here before we 
get hurt; Oxford said yes, we 
had better get away from here. 
When the second shot fired we 
had started across the canvas to 
go out; did not see who was 
shooting; it was outside of the 
door; put my right shoulder 


under it; had the child and put 
it down and then raised the 
canvas; there was pretty rapid 
firing going on on the outside. 
Mr. Oxford was about the last 
one went out; he passed out at 
my right side; he passed out 
immediately after my wife and 
children ; about the time I 
straightened up Oxford looked 
at me and said, with the blood 
gushing out of his mouth, “Lord, 
have mercy !” heard that my 
wife’s brother was killed while 
we were at Mr. Young’s; did not 
see David Oxford fall; did not 
go to where he was lying; did 
not tell anybody he was hurt, 
that I recollect of. When I left 
Mr. Young’s house, I went back 
to look for my little son; he got 
separated from me at the door 
of little show ; went to Dr. 
Cheatham’s office from there; 
looked at deceased a moment and 
then went to Mr. Knott’s; I left 
Mrs. Russell at Mr. Young’s; 
next saw her at Dr. Cheatham’s. 
Did not try to go back to have 
a difficulty; if I had out my pis- 
tol at Dr. Cheatham’s, do not 
recollect it. 

May 26. 

Mattie Reynolds . Was here 
on 2nd November last when 
Ames’ circus was here; came 
with Mr. John Kelly and his 
wife ; he carried us down to the 
circus and got tickets to carry 
us into the side-show and cir- 
cus, and there was a gentleman 
in the side show he wanted to 
see, and he asked the doorkeeper 
to let him go in one moment to 
see him ; the doorkeeper 
wouldn’t let him go in and John 
Kelly asked him to call him out; 
he told him, no, he would not do 
it, for there was always someone 
fixing some damned plot to see 
what he had for nothing. When 



JOHN R. KELLY 


755 


he tol<J that, John Kelly walked 
off among some gentlemen, and 
when he walked back there was 
a showman out with a pistol up 
his sleeve; he drew his pistol up 
and ordered John Kelly to leave 
the ground, and if he did not he 
would blow hell through him; 
John Kelly took out his pistol 
and the showman ordered him 
to put it up. John said if show- 
man would put up his, he would, 
and the showman shot at him; 
and then there was a gentleman 
came out and said he would 
scatter them; that he had a fif- 
teen shooter; the gentleman with 
a fifteen shooter shot and then 
John Kelly fired. John Kelly’s 
was the third shot fired; the fif- 
teen shooter shot once more and 
run. Three more showmen came 
out and shot; John Kelly was 
through shooting then. Mrs. 
Kelly and myself stood about, 
ten or twelve feet from entrance 
to side-show; Charles Melton 
went down then with John Kel- 
ly; he was standing somewhere 
else; John Kelly only went to 
the door; he spoke kind to him; 
doorkeeper spoke rough; Mr. 
Russell was having a fuss with 
the doorkeeper, and he ran and 
John Kelly stepped off a short 
distance; another doorkeeper 
came to the place; he was a 
large men; he had on a fur liat 
and a short coat ; don’t know 
the color; when John Kelly 
came back there was a tall gem 
tleman there with a pistol; lie 
said it was a derringer, up his 
sleeve, and he said for him to 
leave there or he would blow 
hell through him; there were 
two shots before John Kelly 
fired; his wife screamed twice; 
she was frightened ; Charles 
Kelly tried to get John out of 
the fuss. 


Cross-examined. Did not see 
John Kelly go back into his 
house that morning to get pis- 
tol. John Kelly bought six 
tickets that morning; we did not 
go in at once; don't know why. 
Mr. Russell was a-qunrreliug 
when 1- got there; Mr. Russell 
had a pistol in his hand and 
threatened to shoot the door- 
keeper and he ran; the children 
were standing in the doorway 
with their mother; Mr. Russeil 
had a baby in his arms a part of 
the time; Mrs. Russell and the 
children ran off when the door- 
keeper did; Russell stayed there; 
Mr. Kelly then walked back; 
Mr. Russell was standing there; 
Mr. Russell ran up and shot 
twice at the showman and ran. 
The showman was a short dis- 
tance from the door when the 
show man came out and shot at 
John Kelly; Mrs. Kelly took 
hold of his arm; that man with 
the derri Hirer came out from be- 
tween the little show and the 
canvas; John Kelly tired five 
shots; one showman tired once, 
one twice; can't tell how many 
shots exactly; saw five show- 
men there; 1 did not see 
Charles Kelly fire but two shots; 
he and John were about two 
feet apart ; the showmen fired 
as fast as they could. 

Mrs. Amanda ,J. Russell. Was 
at Ames’ show; went into the 
small side-show, me and Mr. 
Russell and the children, and 
brother Dave and his child! 
went in together; after we got; 
in a minute, the doorkeeper of 
the small side-show came in and 
jerked me round like he was 
mad, and ordered me out, say- 
ing, you have not. paid your 
way in yet. Mr. Russell fol- 
lowed on and caught him by the 
collar and told him not to im- 



756 


IV. AMERICAN STATE TRIALS 


pose upon me; that I was his 
wife, and that he had paid my 
way in there; took hold of Mr. 
Russell and so did brother Dave, 
and told him not to have any 
fuss, and that the showman 
would do right; thought we had 
got the difficulty stopped; then 
Mr. Russell, myself, children, 
and brother, Dave Oxford, went 
into the show together; soon 
heard a fuss outside and two or 
three pistols fired; brother Dave 
and Mr. Russell both, said let’s 
get out of here; we went out of 
the south side of the canvas ; 
not out of the door; Mr. Rus- 
sell held up the canvas and told 
us to go out. He passed out 
the children and myself; broth- 
er Dave was to the right of Mr. 
Russell; as we got out of the 
circus I discovered that brother 
Dave was wounded; the blood 
fell on my clothes and on my 
•little girl’s clothes; was scared, 
looking to be shot every mo- 
ment; we went on to Young’s 
house. 

Cross-examined . Am the wife 
of Win. R. Russell; had been 


inside the show before the show- 
man pushed me back; had looked 
at nothing; believe Mr. Russell 
went in first; brother Dave 
ahead of both of us; both little 
girls and little boy along, who 
ran back and did not go in at 
all; do not recollect that the 
showman asked Mr. Russell’s 
pardon; did not see Mr. Rus- 
sell have a pistol out; myself 
and the little girl did say, Oh, 
pa, don’t do so, don’t have a 
difficulty; did see the showman 
with a pistol; Mr. Russell did 
not seem to be much excited; T 
do not know whether Mr. Rus- 
sell was drinking or not; if he 
was drinking any there, I could 
not tell it on him; kept Mr. 
Russell at Mr. Young’s a half 
hour; lie wanted to go and hunt 
up brother Dave; Mr. Russell 
did not find our little boy for 
two hours; did not see any of 
the shooting; I think I heard or 
saw a bullet make a hole in the 
canvas right in front of me, as 
I went out of the canvas; heard 
as many as three shots before 
we started ; the firing was heavi- 
est just as we went out. 


IN REBUTTAL. 


Richard C. Peoples . I heard 
Mr. Russell, in the trial of 
Charles Kelly, describe how he 
stood when he went out of the 
small show; was then a juror in 
the case; Mr. Russell then said 
that as he started out he stooped 
and held the canvas on his left 
shoulder, and as he went out he 
looked back, turning his head to 
the right over his right shoul- 
der; he said he was in stooping 
position, looking back on his 
right at the showman with the 
pistol; he said he went to the 


left to the street and to Mr. 
Young’s house. 

C ross-examined. My recollec- 
tion is that Mr. Russell said he 
had the canvas on his left shoul- 
der; don’t think I can be mis- 
taken. 

Tim Sullivan . Was at the 
show ground the day Ames’ cir- 
cus was here ; saw Mr. Kelly and 
the showman standing at the 
door having some words; don’t 
know exactly what the words 
were; at first the showman said 
he might scare some people, but 
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he could not scare him; then, 
the showman was standing: at 
the door; pulled out his pistol 
and held it at his side; Mr. Kel- 
ly stepped round and shot his 
pistol off in the air; he shot his 
pistol the second time in the 
ground; saw two shots fired; 
then I moved off towards the 
fence; I saw the showman fire; 
don’t know what sort of a pistol 
the showman had; saw no diffi- 
culty between Mr. Russell and 
showman. 

Cross-examined. The show- 
man had a pistol in his hand to 
his side; Mr. Kelly was about 
five feet from him and was not 
advancing but retreating from 
the showman. 

Jacob L. Solomon. Was at 
the show ground the day Col. 
Ames was here; 1 was at: the 
side-show; went down to get 
some change, and whilst 1 was 
there Mr. Clarke came up and 
told- the doorkeeper to take out 
pay for two and T remarked, for 
three (I think it was John 
Clarke), and he said all right, 
come in with me; Mr. Russell 
was standing there at the time, 
and he asked the doorkeeper 
what was the price of tickets; 
he told, twenty-five cents apiece; 
Mr. Russell remarked that was 
too much for children. The 
doorkeeper said, fetch up your 
children and let me see them. 
Mr. David B. Oxford had a 
child in his arms and remarked, 
do you charge for this child? 
and he said, no, sir, I do not ; 
if he w T as larger I would riot ; 
remarked, you have a five-dollar 
bill of mine, and lie said, yes, 
and I will give you your change 
in a moment; went inside of the 
tent and by the time 1 got to 
where the big ox was, T heard a 
screaming of women and chil- 


dren ; immediately turned and 
ran out of the tent, and as 1 got 
to the door, I saw Mr. Russell 
make a pass at the doorkeeper 
— a blow. His wife and chil- 
dren had hold of him and were 
hallooing and screaming, say- 
ing, Oh, don’t. The doorkeeper 
broke and ran; went round to 
the right of the tent and to the 
big tent. In a few minutes Col. 
Ames came up with two other 
men from the big tent, or from 
that direction; they went into 
the door of t ho small tent and 
got into a conversation with 
Russell and told him not to cre- 
ate a disturbance; that they 
could scare the women and chil- 
dren, hut could not scare them. 
Col. Ames was talking to Rus- 
sell and Russell started to draw 
a pistol and Arnes drew a small 
derringer and said, put up your 
pistol; I have the advantage of 
you. One of the showmen, n 
large man, ran up and drew a 
pistol and Charles Kellv said, 
God damn you, put up that pis- 
tol. The showman put up the 
pistol. Just about, that time tin* 
two Kellys fired, and Mr. Rus- 
sell also, and then the showman 
fired two shots, and then lie ami 
Col. Ames and a negro broke 
and ran and rolled themselves 
right under the tent. The two 
Kellvs continued firing until 
they had exhausted their pistols, 
and John Kelly remarked, if he 
had a friend that he would fur- 
nish him a pistol until they 
could clean out the Yankees, or 
the show; don’t know which; 
there was no firing after this 
was said. Charles Kelly fold 
the showman, who had drawn his 
pistol, God damn you, put. up 
your pistol, and the showman 
did so; about this time the firing 
commenced by John and Charles 
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Kelly and Russell. Three shots 
appeared to be fired simultane- 
ously; don’t know the name of 
the showman that fired; he was 
a large man and fired in the di- 
rection of John Kelly. The 
showman fired two shots and 
brokd and ran. They turned up 
the fly of the tent and rolled un- 
der into the tent. John and 
Charles Kelly fired in there un- 
til they disappeared into the 
tent; fired in the direction of 
them as they went under the 
tent. 

Cross-examined. Am quite 
hard of hearing; it is probable 
a good many things were said 
that I did not hear; Russell was 
drawing his pistol and had it at 
a level at his side when Ames 
came up; Ames said: “I have 
the advantage of you”; did not 
heard him say that he would 
blow hell through him. It was 
a large showman that shot; only 
one showman shot ; Charles 
Kelly came up side of Russell, 
and John sorter following. The 
large man, with light suit, had 
what I judged to be a Colt’s re- 
peater; Charles Kelly, previous 


to his fire, told him to put up 
his pistol; saw no showman, ex- 
cept this one and Col. Ames, 
have pistols; Charles Kelly 
seemed to come, up from the left 
of me, rather back of me; John 
came from towards the big tent; 
did not see them come together; 
the showmen broke and ran back- 
wards, all in a body together, 
and rolled right under the tent 
to the left door. 

James Miller . I saw Russell, 
after the firing, was to the left 
of the body of men who had 
huddled together, coming from 
the direction of left of side- 
show; it was not a great many 
minutes; John Kelly was then 
arming a crowd of his friends; 
don’t know where Russell went, 
as I came away; don’t recollect 
that any person was with Rus- 
sell. Next time I saw Russell, 
he was just below Dr. Cheatham’s 
store; he was wanting to go 
back down to the show; Kin. 
Bail was holding and talking to 
him to keep him from going 
back; he did not struggle much, 
but wanted Dail to go with him. 


THE SPEECHES OF COUNSEL. 


Opening Argument for the State . 

Mr. Irvin. Gentlemen of the Jury: At length, after over 
two days of calm and patient investigation, the testimony has 
been delivered from the stand. The witnesses, upon whose 
statement of the facts you have to be controlled in making up 
your verdict, have performed their parts upon the stage, and 
have retired behind the scenes. Yourselves, my brethren of 
the bar, who represent the prisoner, myself and the Court, 
are left the sole actors in this unfortunate drama. One by 
one we shall pass away, until you alone, tare left — the sole 
arbiters between the state and the accused. And when you 
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shall have played your parts, the curtain will drop upon the 
entire performance, leaving to the calm judgment of the 
future, when the feelings and prejudices of the hour shall 
have passed away, all our acts for approval or disapproval. 

The right of trial, by jury, is one of the most sacred rights 
known to our laws. It has cost many drops of precious human 
blood, and millions of treasure, but it is only of value when 
the duties of jurors, in cases like the one at bar, are conscien- 
tiously performed, in the fear of God, and with an eye single 
to the best interests of society. You, gentlemen, have been 
selected on account of your supposed impartiality between 
the state and the accused. Our legislators, looking to an im- 
partial administration of justice, have* framed a series of the 
most sifting questions to be propounded to every juror, the 
sole object being to get men who are free from bias or preju- 
dice, either for or against a person accused of crime*. No man 
is to be prejudged. All men are*, by the* law, presumed to be 
innocent, until the contrary is manifestly made to appear, by 
legal and competent evidence*. The* theory of the* law, there- 
fore, is that your minds, when sworn as jurors, we»re like* this 
piece of paper, without a spot, or stain of passion, sympathy 
or prejudice. Your judgment is to be made up from the evi- 
dence and the law, and must truly — if you give a righteous 
verdict — reflect and give* expression to that evidence and the* 
law in a written verdict, like one or the other of these*. 4 

Within the recollection of your spe*ake*r, and most of you, 
gentlemen of the jury, there was a wonderful discovery made* 
of an art, by which the image of the “human face divine*’' 
could be reflected, and so perfectly and durably impressed 
upon a plate of polished metal, that any friend, or person who 
knew the original, would at once* recognize* the likeness; and 
without any effort of the mind ; be able to name the friend or 
acquaintance who had sat for the picture. 1 would compare 
the trial by jury to the process discovered by Daguerre, and 


4 Mr. Irvin held up before the jury two pieces of white paper, 
upon one of which was written “Guilty”— upon the other the words 
“Not Guilty.” 
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impress upon your minds the striking analogy existing be- 
tween that process and a fair trial in a case of this kind. First, 
a plate was burnished until there was not left upon its sur- 
face a single spot, or speck of any kind, to mar its beauty, or 
detract from its perfect similitude to the object sought to be 
impressed upon it. If the least spot, undetected by the oper- 
ator, was left upon the plate, the beauty of the picture was 
marred, the likeness imperfect and worthless, and a new plate, 
free from the blemishes of the first, had to be prepared and 
substituted before a perfect likeness could be impressed upon 
it. So if there is left upon your mind the least spot or speck 
of passion, sympathy for, or prejudice against, the accused, 
you are not impartial jurors, according to the intendment of 
the law ; the beauty and symmetry of your finding will be 
marred ; your verdict will not properly reflect the evidence of 
the witnesses, or the law applicable to the case ; injustice will 
either be done to the accused, or a violated law will go un- 
vindicated ; and those of intelligence, like yourselves, who wit- 
nessed the trial will be unable, in your verdict, to recognize 
the true outlines, features and expressions of the case, as made 
before you, by the evidence and the law. 

But there is another analogy to which I wish to direct your 
attention. In the process of which I have been speaking, the 
whole form and features of the sitter had to be placed fully 
before the camera ere the operation commenced, which was 
to transfer the likeness of that form and those features to the 
polished plate ; the nose or the mouth or the eye or the forehead 
could not be separately taken, and then all blended together 
into one harmonious whole, and a perfect picture or likeness 
produced. So if you should attempt to make up a judgment 
by piecemeal you would not succeed in coming to a just and 
righteous conclusion. The evidence of the witnesses must 
first be heard, then the argument of counsel on both sides, who 
view the evidence from different standpoints; and I bespeak 
in advance for my brethren who appear for the defense, a 
patient hearing. You have already heard the facts from the 
witnesses as detailed from the stand, those facts, from your 
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standpoint — the jury box — have doubtless made certain im- 
pressions upon your mind ; hear those facts again from counsel 
for the defense, from another standpoint, and see what change 
that may produce in your minds, or note the difference in the 
impression upon their minds and your own, then listen to 
those same facts asl shall detail them in conclusion, see which of 
us is right, which wrong, or where either of us and yourselves 
agree or disagree; weigh all the facts well, hear our version, 
then compare ours with your own. “Prove all things, hold 
fast that which is good." We are searching for truth. The 
object of all our labor in this investigation has been to arrive 
at truth, and to avoid error. 

“Truth crushed to earth shall rise again, 

The eternal years of God are hers; 

But error, wounded, lies in pain, 

And dies amid her worshipers." 

If your verdict speaks the truth, it will speak what the law 
intends, wild what justice requires, and our labor will not he 
in vain whatever may he the result. Having heard argument 
of counsel, then hear the charge of the Court. The Legisla- 
ture, in kindness, and in the interests of humanity, has in- 
vested one with power to speak for the law, to explain to you 
whait the law is; and while it is true that in criminal cases the 
jury are “the judges both of the law and tin* facts. M it is the 
veriest nonsense to say that twelve men, taken from the com- 
mon walks of life — however intelligent and however honest — 
can become full-fledged lawyers in the course of a single trial 
of this kind, so as to be capable of judging what is law and 
what is not law. If you, in your blind judgment should deter- 
mine that to be law, which is not law, how fearful is your 
responsibility? Then the safest and best way is to take the 
law from the Court. If he gives it to you wrong, there is a 
tribunal to correct him. If you set yourselves up, as judges 
of the law in opposition to him, your will may be regarded as 
supreme; gross injustice may be done, and there is no power 
to correct you. Then, after all is done, after the Court gives 
you the law in charge, and you retire to your room, the prepa- 
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ration for a just verdict is complete ; the sitter is before the 
camera; the plate rightly prepared is ready for the impres- 
sion to be made upon it ; the picture will be a true picture, and 
the likeness and similtude of the evidence and the law appli- 
cable to the case, any one who heard them and knows them, 
will at once recognize the result as true. Your consciences 
will be at rest, and you will receive a just reward in the com- 
mendation — and who would ask a greater — “Well done, good 
and faithful servants.” 

Your attention is requested, while I, as briefly as possible, 
attempt (to put before you, the law applicable to this case. I 
am bound to give counsel for the defense notice of the law 
upon which I rely, and this is right. No advantage, even in 
argument, should be of him who is upon trial for his life. 

I beg leave, first to call your attention to an Act of the Legis- 
lature of Georgia, approved October 18, 1870, entitled “An 
Act to preserve the peace and harmony of the people of the 
state, and for other purposes/ ’ 

Section first provides: “That from and immediately after the 
passage of this Act, no person in said State of Georgia shall be per- 
mitted, or allowed, to carry about his or her person any dirk, bowie 
knife, pistol or revolver, or any kind of deadly weapon, to any 
court of justice, or any election ground or precinct, or any place of 
public worship, or any other public gathering in this state, except 
militia muster grounds.” 

I shall use this law for the purpose of showing, that 
upon that unfortunate day of November, 1870, the de- 
fendants, John R. Kelly and Charles A. Kelly, appeared in 
Dawson, and went to that show ground, in violation of the 
public law of the state ; in other words, that they were unlaw- 
fully there. 

The next statute to which I call your attention is, an “Act 
entitled an Act to levy and collect a tax for the support of 
the government for the years 1869 and 70, and for other 
purposes; approved March 18th, 1869 / 9 Acts of 1869, page 
160, section 11 provides: 

“That all circus companies shall pay one hundred dollars for each 
day they may exhibit in cities containing a population over ten thou- 
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sand, and fifty dollars in all cities containing a population between 
five and ten thousand, and twenty-five dollars in all towns, or other 
places, with a population under five thousand/' 

I shall use this act, in connection with the evidence, for the 
purpose of showing that Ames* Circus Company was in Daw- 
son lawfully, on that day ; that having complied with the law 
of the state, as well as with the ordinances of the town, by 
the payment of fifty dollars, it had a right to be here. 

I shall take the position in conclusion, and hope to maintain 
it to your satisfaction, that if Colonel Ames, or the men of his 
show, acting under his authority, after this assault was made 
upon them had taken the life of any of the assailants, they 
would have been justifiable under the law ; that it was not only 
their right to protect themselves, but that it was a saered duty, 
of still higher obligation, to protect and defend the helpless 
women and children, and other guests, who had come on that 
day to witness their exhibition in Dawson. 

I call your attention, in the next place, to section 4442 of 
the Code of Georgia, for the purpose of showing that the de- 
fendant John R. Kelly, in connection with his brother, 
Charles A. Kelly, was guilty of another violation of the law 
of this state on that day, by engaging in an affray “in a pub- 
lic place, to the terror of the citizens, and disturbance of the 
public tranquility, “ and while so engaged in said violation of 
the law, the offense charged in this indictment was committed, 
thereby greatly aggravating tl ic moral turpitude of the crime. 

My first legal proposition is, gentlemen of the jury, that 
the defendant, John R. Kelly, is guilty of murder. 

My second is, that if not guilty of murder, he is guilty of 
manslaughter, “in the heat of passion, in the commission of 
an unlawful act . 99 

I call your attention to the code, sections 425.1, 4254, 4255, 
4256, 4258, 4259 to 4261. Rut, gentlemen of the jury, I call 
your attention particularly to section 4259, which is in these 
words : 

“In all cases of voluntary manslaughter, there must he some actual 
assault upon the person killing or an attempt by the person killed 
to commit a serious personal injury on the person killing, or other 
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equivalent circumstances, to justify the excitement of passion, and 
to exclude all idea of deliberation or malice either express or im- 
plied. Provocation by words, threats, menaces, or contemptuous 
gestures shall in no case be sufficient to free the person killing from 
the guilt and crime of murder.” 

Also to section 4261, defining involuntary manslaughter, 
which is in these words : 

“Involuntary manslaughter shall consist in the killing of a human 
being without any intention to do so, but in the commission of an 
unlawful act, or a lawful act which probably might produce such a 
consequence in an unlawful manner: Provided always that when 
such involuntary killing shall happen in the commission of an unlaw- 
ful act, which in its consequences, naturally tends to destroy the life 
of a human being, or is committed in the prosecution of a riotous 
intent, or of a crime punishable by death or confinement in the 
penitentiary, the offense shall be deemed and judged to be mur- 
der.” 

Also to section 4267, which is in these words: 

“If a person kill another in his defense, it must appear that the 
danger was so urgent and pressing at the time of the killing that 
in order to save his own life the killing of the other was absolutely 
necessary; and it must appear also that the person killed was the 
assailant, or that the slayer had really and in good faith endeav- 
ored to decline any further struggle before the mortal blow was 
given.” 

So much for our own Code, gentlemen, which is the law of 
this state. There are also principles of the common law, or 
decisions of the courts, both in England and this country, 
which are of the same binding force and effect, and which 
time and experience have demonstrated to be good law, and 
by universal acceptance and acquiescence have become law; 
to be observed as such, recognized by juries, and enforced by 
the courts. 

By these principles you will see that what a man, under 
certain circumstances, might lawfully do in one place, he can 
not lawfully do in another place. While he might lawfully 
drive a horse at great speed along a private road, in an un- 
frequented place, he cannot lawfully drive a horse at a like 
speed, along the crowded streets of a city, and in a public and 
much-frequented thoroughfare. While, if an accident hap- 
pen in the one it would be adjudged misadventure, in the 
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other it would be adjudged murder. While a man engaged 
in building a house in an unfrequented spot might lawfully 
throw from the scaffold rubbish, he might not lawfully do 
so in a city, where the streets an* crowded continually with 
persons passing to and fro. In the one ease if death ensued 
from the act, it might be simply misadventure, in the other it 
would certainly be considered murder, from the very reck- 
lessness of the act — showing of itself an utter disregard of 
human life. That, while persons might engage in in- 
nocent play with weapons, not dangerous, or likely to 
inflict serious bodily harm, on either, the same persons cannot 
lawfully engage in sport with weapons dangerous, or likely 
to produce death from the negligent handling thereof. What 
might be lawful in the one case, would not be lawful in the 
other. What would be* misadventure in the one ease would be 
murder in the other. 

The application J wish to make of these authorities is this: 
That while the Kellys might have been justifiable, or excusable, 
for shooting at the showman in a private place, strictly in 
self-defense, or in the defense of habitation or property, they 
were not and could not lie justifiable or excusable in shooting 
recklessly at the showman in a public place, and in the direc- 
tion of a crowd of persons, where death would be likely to 
ensue from the consequences of their acts, and those persons 
in no way connected with the difficulty in which they wen* 
engaged. To show that what might In* justifiable or excusable 
homicide in the one case, would be adjudged murder in the 
other. 

I also call your attention to the case in 1st Gallison’s Re- 
ports, 625, United States v. William Ross, as peculiarly appli- 
cable to this case. You will sec. gentlemen, that this decision 
was rendered by the great Judge Story, whose commentaries 
upon the constitution, and whose works upon equity, agency, 
bailment, contract, and almost every other department of the 
law, now constitute our standards in all the courts of all the 
states of this union. Says the learned Judge in this ease: 
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“To constitute the crime of murder, it is not necessary that the 
slayer should have a particular enmity or malevolence against the 
deceased; it is sufficient, if there be either a deliberate malice in 
the act, or circumstances of cruelty or malignity, carrying in them 
the plain indications of a depraved, wicked and malignant spirit. 
Nor is it necessary, to constitute murder, that the party should him- 
self inflict the mortal wound. It is sufficient if he is present aid- 
ing and abetting the act. In common sense and reason, as well as 
law, the ruffian who stands by and directs or encourages the bloody 
deed is equally guilty with him who applies the poignard.” 

So, in this case, gentlemen, I contend that it matters not 
whether John R. Kelly, or his co-defendant, Charles A. Kelly, 
fired the fatal shot which deprived David W. Oxford of life, 
both are alike guilty, as I shall endeavor to demonstrate to 
you, in conclusion, from the evidence. Under the circum- 
stances of this case, the act of one, in its fatal consequences, 
was the act of both, and the acts of the two combined consti- 
tute the crime charged in this indictment. Says the learned 
Judge further: 

“If a number of persons conspire together to do any unlawful 
act and death happens from anything they do in the prosecution 
of the design, it is murder in all who take part in the same trans- 
action. * * * More especially will the death be murder if it 

happens in the execution of an unlawful design, which, if not a 
felony, is of so desperate a character that it must ordinarily be 
attended with great hazard of life; and a fortiori if death be one 
of the events within the obvious expectation of the conspirators.” 

And what other “obvious expectation” could the defend- 
ants in this case have entertained, when firing their pistols 
with deadly aim, and as fast as it was possible to fire shots 
in succession from repeaters, “at and towards a tent or can- 
vas used for the purpose of a show, filled with, and surrounded 
by, women and children and male citizens,” but that “death 
must ensue” in prosecution of the original design? The law 
presumes, gentlemen, that every man intends to do just what 
the legitimate consequences of his own acts accomplish. And 
where one, reckless of human life, fires a gun into a crowd 
and kills his dearest friend, it is murder — -the slayer is con- 
sidered an enemy of mankind and deserving of punishment 
as a murderer, because in such a case “all the circumstances 
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of the killing show an abandoned and malignant heart"; and 
the law implies malice as the prompting and impelling motive. 

I call your attention, also, to some few of the numerous 
decisions of our own Supreme Court, applicable to the case 
now before you, and still further illustrative of the principles 
of law I contend for. And first, 1 cite the case of Epps v. 
State, 19 Ga., p. 120, in which the Court, per Lumpkin, J., 
say: 

“We concur, however, with Ihe Court below in holding that if it 
(the killing) had been accidental, under the circumstances, it 
would still have been murder. If one goes to the house of another 
to take his life, and a death struggle ensues, on the one part to ex- 
ecute the felonious purpose, and on the other to escape, and death 
ensues from the fortuitous firing of a gun, what is there in such a 
case to mitigate the offense? A man points his rifle at me with in- 
tent to shoot, and by some means the hall is prematurely discharged 
and 1 am killed, can this be manslaughter? 1 * 

A very pertinent inquiry, made by that great and good 
Judge. Aye, and a most merciful and righteous Judge, also. 

I next cite the case of King v. State, 21 Ga., p. 222. Excep- 
tion was taken to the charge of the Court to the jury, in that 
ease, as follows, viz. : “7th. Hecause the Court erred in charg- 
ing the jury, that if the prisoner was present when the in- 
jury was inflicted upon Suggs, and participating in the affray, 
and attempting to strike or inflict a blow, whether he struck 
a blow or not, he was equally guilty with tin* person who did 
strike." Upon this ground of error, the Court, per McDon- 
ald. J., render this decision : 

“The charge of the Court was given in reference to the evidence 
submitted to the jury. The prisoner was using a knife and attempt- 
ing to cut or stab the prosecutor, at the time the latter received 
the blow. In fact, he was defending himself against the knife 
when he was knocked down. There was evidence to justify the 
charge. All the circumstances given in evidence show Ihat llic 
prisoner and his brother who gave the blow, had a common intent 
to murder, or inflict other violent personal injury upon the prose- 
cutor, and the jury had a right to infer and find a murderous in- 
tent.” 

What a striking analogy between that case and the one at 
the bar? Two brothers engaged in that affray; two brothers 
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engaged in this; in both cases with a murderous intent. In 
that case, however, the intent was not consummated, but in 
this, alas! how fully and completely was that intent carried 
out, in the killing of two human beings and in the wounding 
of a third ; that third person, too, a woman ! 

I also cite the case of Lyon v. State, 22 Ga. 401. In that 
case, counsel for defendant requested the Judge in the court 
below, to charge the jury: “That an actual assault by the 
person killed upon the person killing, may reduce the offense 
to the grade of manslaughter.” The Supreme Court in its 
judgment as to this point say : “We think there was no error 
in the refusal of the Court to give the charge as requested. 
The request was simply an abstract principle of law, proper 
or not, according to the proof in the case in which the proof 
was made. In this case, the defender was a trespasser on the 
prosecutor’s premises, at a late hour in the night. He car- 
ried deadly weapons with him, which it was unlawful for him 
to carry, and the evidence shows he was quite ready to use 
them.” Just as we say, in this case, the two Mr. Kellys car- 
ried deadly weapons with them to that show ground, on that 
bloody day, which it was unlawful for them to carry ; and the 
evidence in this case also shows that they were only too ready 
to use them, and did use them with most fatal effect. But the 
Court say further, in the case referred to : “His going armed 
with a loaded pistol, prepared to meet any emergency, is evi- 
dence of malice.” Lyon was convicted of “an assault with 
intent to murder, ’ ’ under the facts of that case. The Supreme 
Court laid great stress upon the fact, that the prisoner went 
to the house of the prosecutor armed, in violation of law, with 
a loaded pistol, prepared to meet any emergency, which fact 
alone, they said, was evidence of malice.” 

What was the necessity for these loaded pistols at an assem- 
blage of the people of this state, for the purpose of amuse- 
ment? None whatever. Then may we not legitimately infer 
a malicious intent on the part of the prisoner and his brother 
in carrying to that place, on that day, pistols loaded with pow- 
der and ball — “prepared for any emergency?” particularly 
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when the carrying of said pistols or any other arms, in any 
manner, whether openly or concealed, to such a place, was ex- 
pressly prohibited by law 

One more case, gentlemen, and then I shall close, so far as 
the law is concerned ; and that is the case of Hill v. State, 28 
Ga. 606. Our good old Judge Lumpkin also pronounced the 
Court’s judgment in that case. He says: 

“We affirm the judgment of the Court below on all the grounds 
taken in the motion for a new trial. And there is but one that we 
think requires any comment. Hill was indicted as a principal, and 
the evidence makes it probable that Griffin struck the blow or blows 
which killed Mrs. Sadler. Can Hill be convicted under tiie indict- 
ment?” 

Mr. Justice Foster says that the identity of the person sup- 
posed to have given the stroke is but a circumstance, and a 
very immaterial one. The stroke of one is considered in law, 
and in sound reason, the stroke of all. They are all principals 
in law, and principals in deed. 

It is not necessary for you, in this case, therefore, to inquire 
whether John R. Kelly or Charles A. Kelly killed David Ox- 
ford. If he was killed by either of them, in manner and form 
as charged in this bill of indictment, both are guilty of his 
death, and botli are principals in the crime. 

I have been thus particular, gentlemen of the jury, in read- 
ing and commenting upon the law applicable to this case, be- 
cause it is all important that you should have these legal prin- 
ciples firmly fixed in your minds when you come to consider 
the evidence, with a view to a final conclusion, in making up 
your verdict. 

You are not to take what I say as evidence, in so far as I 
may correctly quote the evidence; neither are you to accept 
the statements of any counsel as evidence in this case — the wit- 
nesses sw r orn according to law give you that. It is my duty 
to weigh and consider that evidence before you, in order — not 

6 Counsel also referred to and read parts of the following cases: 
Mitchell v. State, 22 Ga. 234; Thompson v. State, 24 Ga. 305; 
Buchanan v. State, Id. 284. 
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that I may improperly influence your findings — but that I 
may aid you in coming to a just and righteous conclusion. If 
I know my own heart, I have no other motive, no other end in 
view, than the impartial administration of justice. If the evi- 
dence and the law point unerringly to the guilt of the accused, 
so find him ; but if they pronounce him innocent, in God ’s 
name I bid you so declare by your verdict. I would not hurt 
a hair of his head, I would not have his blood dripping from 
my garments, for ten thousand such worlds as this. If you 
have upon your minds, at the conclusion of this case, “a rea- 
sonable doubt’ ’ as to the guilt of the accused, give him the 
benefit of that doubt and find him not guilty. Our good old 
mother, the State of Georgia, thirsts not for the blood of any 
of her children ; and even now, her bowels of compassion yearn 
over this unfoi’tunatc son who is accused of crime. She is not 
vindictive — she would not punish any, but that the safety, the 
peace and good order of society demands it at her hands. She 
would punish in mercy and love, simply to show the wicked 
and lawless that if they incur it, the penalty will be inflicted, 
to deter others from the commission of like offenses, and to 
assure the good, obedient and law-abiding of her protection. 
To vindicate her laws, to maintain and defend their majesty 
and supremacy, is the only object I have in view. I have 
nothing to say against the prisoner. He is innocent unless you 
find him guilty. Let the evidence in this case judge him, not 
me. 

I shall contend, in conclusion, that the evidence clearly, and 
as unerringly, points to his guilt, as the needle to the pole. 
I shall contend, that all the state’s witnesses are consistent, 
and make out a clear case of guilt; that the witnessses for the 
defense are all inconsistent and contradictory to each other, 
save one, and that one corroborates and sustains the state’s 
witnesses. To some of the witnesses for the defense I shall, 
in conclusion, give the charity of my silence, and leave to 
your minds the full effect of the impressions made by their 
evidence as detailed from the stand ; they have my sincere 
sympathy and condolence. 
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But I put mv brethren for the defense upon notice, that 
there is one witness, whom I shall take great pleasure in 
“picking” ; and I flatter myself, gentleman of the jury, that 
when I get through with the skeleton of his evidence, there 
will not be flesh enough left upon its bones to sweeten the 
tooth of a chigger. 

Your mercy, gentlemen, may be appealed to by counsel for 
the defense, but permit me to say in all sincerity, that jurors 
have nothing to do with mercy. The law knows no mercy. 
“An eye for an eye, and a tooth for a tooth,** are its inexor- 
able demands. You are here to try and determine for the 
country, a cold, lifeless, unsympathetic, unprejudiced question 
of fact: “Is the prisoner guilty or not guilty of the crime 
charged in this indictment?’’ That is the sole question before' 
you. Mercy is as foreign to the question as prejudice, which 
you are sworn you have none* of, either for or against. Morey 
is a very appropriate plea for executive* clemency, lmt not be- 
fore a jury. You arc responsible' to God and your country 
e>nly, for a faithful, impartial and conscientious discharge of 
duty, and there* your responsibility ends. The law is respon- 
sible for the consequences of your verdict when thus rendered. 
If a penalty is to be inflicted, the law inflicts it, — not you. 
Lot no morbid sensibility influence you in your finding, but, 
“led. all the ends thou aiincst at be thy Hod’s, thy country’s, 
and truth’s.” 


MR. HARPER, FOR THE DEFENSE. 

Mr. Harper . Gentlemen of the Jury: This has been a 
long and tedious investigation ; for three consecutive days it 
has dragged its slow length along, and yet no conclusion has 
been arrived at. A most earnest, and I might say, extraordi- 
nary, effort is being made by the State of Georgia, through 
her Prosecuting Attorney, to take away the life-blood of this 
unfortunate defendant. For the second time within a very 
short, period, has he been arraigned before a jury of his coun- 
try, eharged with the high crime* of murder, all on the name 



772 


IV. AMERICAN STATE TRIALS 


memorable day and in the same tragedy. Men from all parts 
of the state are being pardoned who have committed the most 
aggravated offenses, some before and some after conviction, 
by the authority of the state, and yet, strange to say, in this 
particular case so anxious is that same authority to convict 
this man that the regular state’s counsel has been ignored and 
other counsel substituted, who it seems that nothing but blood 
will satisfy. In view of all this, gentlemen, I hope you will 
not grow weary and become stupid under the pressure of the 
gloomy hours of this long investigation, but I beseech you to 
let your minds be active in your search for the truth, and 
stand, as just and true men, with open hearts, ready to receive 
all the light, that may be shed upon this transaction by the 
counsel, who, I humbly trust, have studied this case with a 
view of ascertaining the whole truth. I want you to hear 
me, gentlemen, not for myself, but for John E. Kelly. I speak 
to you first in his behalf, and also want you to hear me in be- 
half of his wife, the companion of his youth, who comes before 
you with her bosom yearning for him, and says to you in all 
the innocence of a Christian woman, “Gentlemen of the jury, 
spare to me my husband.” I want you to hear me for his 
little boy, who comes before you today and with his little prat- 
tling hands upon your knees and with the first accents of his 
infant tongue, says: “Gentlemen of the jury, spare me my 
father.” I want you to hear me for his honored old father, 
who is before you with his gray hairs, and his time-furrowed 
cheeks, saying: “Neighbors and friends, if it be possible, 
spare my boy.” I also ask you, gentlemen, to hear me on 
account of that pious old mother, who comes before you bathed 
in tears of sadness and sorrow, and begs you, in view of a 
mother’s peculiar love, to spare her darling son, if you possi- 
bly can do so under the evidence, and turn him over today into 
the hands of the Great God who made him, who has said in 
His own divine language, and by His own divine authority, 
“Vengeance is mine, I will repay.” Having given you so 
many great reasons why we think we are entitled to a patient 
hearing at your hands, I want to give you now a rule, and ask 
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you to try this defendant by that rule. It is a wise and just 
rule — one which ought never to be departed from or forgotten 
in cases like this, and now I ask you to listen to this rule : 

“We, as jurors, must look at all the influences which have sur- 
rounded our fellow-man, and then sound his heart by the plummet 
we have applied to our own. We judge not according to appear- 
ances. We trace the cause from the effect and consider whether 
there is any necessary connection between the act and the alleged 
motive of it. And when we have heard all and gone through with 
the anatomy of the heart, we who feel the influence of all motives 
which prompt to action, and all passions that stir the humun breast, 
know how to judge our fellow.' ” 

Hence the inestimable value of trial by jury; but what a 
mockery it becomes, gentlemen, when the issue of life and 
death is tried without evidence and without due deliberation. 
In view of this important faet, we, who have resting upon us 
the great responsibility of this defense, have made upon our 
part (as I think 1 can truthfully state to you), an earnest, and 
an honest effort to place plainly before you all the facts and 
circumstances connected with this tragedy, from beginning to 
end, so that you might, if possible, under the facts and cir- 
cumstances taken together, bring order out of all this confu- 
sion, and return in this ease a verdict which will satisfy your 
consciences, as well as meet the ends of law and justice. I shall 
make it my business, gentlemen, more particularly to deal with 
the facts that are to guide you in your secret deliberations, 
and also to govern you in the final determination of this im- 
portant issue. 

The law is written in the books, plainly to be read and un- 
derstood. You are the judges of that law, in all criminal 
cases, as well as of the facts, and if you should return a ver- 
dict unsustained by the law you and you alone are responsible 
for it. We are determined you shall know what the law is, 
which we think ought to govern this case, which wifi be read 
to you by my brother, Wooten, who will follow in the defense. 
I will state to you, that our Supreme Court, in the case of 
Jones v. State, 36 Ga. 428, solemnly decided that when a fel- 
onious assault is made upon a man by another, with a wea- 
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pon likely to produce death, the party assaulted has a right 
to defend himself against that assault by any means at his 
command. 

Now then, let us reason together about these facts, apply 
the law just referred to, and be guided by that rule which I 
laid down a short time ago, and tusked you not to forget, and 
see whether or not the State of Georgia has sustained, by satis- 
factory evidence and beyond all reasonable doubt, the 
charges she has made against this defendant. 

Let us walk together now in the light of the evidence. On 
the second day of November last, Robert Russell, a good citi- 
zen of your county, came to Dawson, accompanied by his wife 
and little ones, at the special instance and request, and by 
a published invitation of Colonel Ames and his showmen, to 
gratify their curiosities in looking at the show which they 
proposed on that day to exhibit. Came to town peaceably, 
went to the show ground peaceably, and remained peaceable 
and quiet until his wife was grossly insulted by the ruffian at 
the door of the side-show, who, as the evidence shows, violently 
caught her by the shoulder, snatching her nearly to the ground, 
and causing her to drop the little infant she held in her arms, 
all under the flimsy pretense that Russell was trying to pass 
in more than he had paid for. Right there, gentlemen, he 
ought to have been discharged from the employment 
of Colonel Ames, instead of encouraged by him ; and had In* 
done this, in my opinion, this fatal affray would never have 
taken place, but would have passed off quietly and peaceably. 
Russell, seeing that the ruffian was not so much as rebuked 
for his maltreatment to his wife, but, on the contrary, was en- 
couraged in it by Colonel Ames himself, became indignant, 
and demanded an explanation; and just here the row began 
which resulted in the death of Colonel Ames and David W. 
Oxford. *And who began it ? I ask you, gentlemen, who be- 
gan it? Who is responsible for it? The next thing, as soon 
as the altercation began, so says the witness, J. B. Avent, he 
saw a showman run to the ticket wagon, gather a pistol from 
a drawer and started back in rapid haste, and said loudly 
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and distinctly, ‘‘I'll stop the d — it row,” and just about the 
time this man got back with his pistol to the side-show, lie 
heard a pistol fire, the ball passing so near over the witness* 
head that he heard the whizzing of the ball. The next thing 
was a showman hallooing out loudly for Colonel Ames and 
his gun-men. The next thing, according to the testimony, 
defendant, John R. Kelly, was pushed out at the door by a 
party of men, saying, “You may scare some folks, but you 
can’t scare us.” A showman was then wen, according to the 
testimony, presenting a pistol at the breast of Kelly, telling 
him he had the advantage of him ; he had a Derringer, and if 
lie did not leave the ground he would blow hell through him. 
Kelly refused to leave and then it was the next firing began, 
Kelly fired first in the air, next into the ground, after which 
the firing continued until the showmen retreated under the 
small canvas. 

Now let us take the evidence in detail, beginning at the 
state’s first witness, and see whether or not John It. Kelly is 
guilty of the high crime of murder. Remember, gentlemen, 
that the law 1 have read to you in the language of the Supreme 
Court is this: “That when a man is assaulted with a weapon 
likely to produce death he has a right, under the law, to de- 
fend himself, and to use any means at his command in his own 
defense.” Now, remember the rule I laid down in the outset 
and let us see what motive prompted John It. Kelly to act. 
David Young, the first witness, said he saw a showman ap- 
proaching Kelly with a pistol, shifting, as he walked, from his 
pocket behind to his pocket in front. Young remarked, “That 
man is going to shoot now.” Jf Young, standing at a safe 
distance, and not in the row at all, thought that this man was 
going to shoot Kelly, what do you suppose Kelly thought ? If 
Kelly thought the showman would shoot him, did he not have 
a right to shoot in his own defense? Our law, gentlemen of 
the jury, does not require a man to wait until he is shot at, or 
knocked down before he can resent it. He has a right, by 
prompt action, to prevent a bodily hurt by shooting down his 
adversary, whenever the surrounding circumstances an* suffi- 
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cient to excite the fears of a reasonable man. Did he, under 
this evidence, have enough to excite the fears of a reasonable 
man? If he did, he was justifiable in shooting at the show- 
man; and if, in defending himself, he accidentally shot Ox- 
ford, admitting for the sake of the argument, that he did 
shoot him, he is not, under the law, guilty of any crime. David 
Young tells you that this showman did approach Kelly and 
tell him he would blow hell through him, but my brother Irvin 
says that man was trying to keep the peace. A new way, in- 
deed, to keep the peace. If that is his way of keeping the 
peace, I would never send him out as a peacemaker. Further, 
gentlemen, who shot David Oxford? If one of the showmen 
shot him, Kelly is not responsible for it, as I think I can show 
you. There was a difficulty between Kelly and the showman. 
Kelly, as we claim, was acting in self-defense. Who shot first ? 
I say, the evidence, if it shows anything at all, shows that 
Kelly did not shoot first, and then I say, if he was shot at, he 
had a right to shoot, as often as was necessary, for his own 
defense. 

Now, there is one thing no one denies; brother Irvin, in all 
his zeal and vigor in the prosecution, can’t deny it; it is this: 
The first pistol fired by the Kellys was fired by John R. 
Kelly, pointing his pistol up into the air. Now, take the testi- 
mony of Milton Gammage, a man, in my opinion, more likely 
to have seen this matter just as it occurred than any other 
man who has been before you as a witness — a cool, deliberate 
man, not easily alarmed or excited — he tells you that he saw 
John Kelly when he fired his pistol up into the air; heard sev- 
eral pistol shots before he saw that, but does not know who 
shot them. Now, gentlemen, you know that John Kelly did 
not fire those first shots, because all the witnesses say that the 
first shot he fired was up in the air. Charles Kelly did not 
shoot, because Mr. Gammage and all the other witnesses say 
that Charles did not fire at all until John had discharged his 
pistol two or three times. Now, the question arises, who did 
the first shooting? All our witnesses tell you the showmen 
shot first. My brother Irvin tells you, however, they are not 
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to be believed; and, if they are not, why don't he bring some- 
body here that you can believe, to tell you who shot first ; be- 
cause we say, and the law that I read you says, that if he was 
assaulted with a weapon likely to produce death, then he had 
the right to use any means at his command in his own defense. 
Where are those showmen today? Why are they not here to 
tell whether or not they commenced the firing? None of 
them were hurt, except Colonel Ames, and, strange to say, he 
is not represented in this Court by a single relative or friend; 
neither has one dollar been appropriated out of his large 
estate to aid in this prosecution. Gentlemen, that of itself is 
a significant fact in this case. It shows, gentlemen, that they 
began this row by encouraging the ruffians who first insulted 
Mrs. Russell, and, after firing their pistols on the Messrs. 
Kelly, and finding they had mistaken the courage and bravery 
of the enemy they had waked up, they retreated; and so ille- 
gal was their conduct on that occasion none of them are here 
to tell what part they took in the matter. If they were here, 
gentlemen, let it be for us or against us, you would not bo 
left to grope about in the dark, under the cloud of doubt which 
overhangs this whole transaction, but you could know from 
them how it all happened. Our witnesses tell you the show- 
men began the firing. The state’s witnesses tell you they can’t 
swear who began it, and you are bound, as the testimony now 
stands, to believe the showmen did begin; for you know they 
are all cut-throats and thieves at heart, a majority of them, 
and they go prepared to stand by each other, right or wrong; 
and when the call was made for Colonel Ames and his gun- 
men, they responded promptly and quickly, and they arc re- 
sponsible today for this unfortunate occurrence, and have all 
fled, as the wicked do, when no man pursueth. 

We also proved by three other witnesses that the showmen 
did the first firing, and whether or riot the first or the last 
firing caused the death of Mr. Oxford is left entirely to con- 
jecture. One thing we do know: Mr. Russell testifies that 
he was by the side of Mr. Oxford when he received the fatal 
shot, and that he was on the far side of the canvas from the 
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shooting; that about the time Oxford was struck with 
the fatal ball, he (the witness) was in a stooping 
posture, looking back in the direction of the door to the side- 
show, and that he saw a showman with a pistol in his hand, in 
a shooting position, with the smoke emanating from the bar- 
rel, proving conclusively that it had just been discharged; 
and how do you know, gentlemen of the jury, but that that 
pistol sped the fatal ball which caused the death of David W. 
Oxford ? 

But Major Irvin tells you, that Russell is not to be believed, 
and that he intends in conclusion to utterly demolish his evi- 
dence. By what rule can he do that, gentlemen? Up to the 
second day of November last, no man in this county, not even 
the gentleman himself, could boast of a fairer name than could 
Robert Russell, a man of undoubted integrity, perfectly hon- 
est and upright in all his dealings with his fellow-man, and 
truthful in his sayings, and today, for the first time, counsel 
is urging to be imputed to him falsehood, and that only be- 
cause his evidence does not come up to brother Irvin’s theory 
of this prosecution. No other witness contradicts him, noth- 
ing in his manner of testifying will authorize you to disregard 
his evidence; and how are you to, when you retire to your 
room, say on oath that Robert Russell swore falsely, or even 
that he was mistaken, and did not see what he has solemnly 
sworn he did see. Now, under this evidence, is it not as reason- 
able to suppose, yea more reasonable to suppose that Oxford 
was shot by the man Russell testified about, than to say that 
the defendant, or C. A. Kelly, whom they say w r ere acting in 
concert, killed him ? If this be true, how can you find the 
defendant guilty? 

Now, gentlemen, 1 have labored to present to your minds, 
in as brief a manner as possible, the leading points made by 
the facts in this ease. It is your solemn and responsible duty 
to weigh this evidence, all taken together, confused and con- 
flicting as it is, reconcile it if you can, so as to make every 
witness speak the truth, and find a true verdict according to 
all the evidence — not a portion, but the whole of it. Some of 
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you may say we can't do that, — the witnesses differ so 
much we cannot reconcile their different statements. 
Well, gentlemen, this may be, as lias been the chnc in numer- 
ous instances, and under all this evidence 1 cannot sec how 
it can be otherwise* in this case, but fortunately for you, the 
law, in its wisdom and mercy, has not left you at sea, and 
should you find yourselves in this predicament it has pointed 
out your duty and tells von what to do, ami that is to find a 
verdict of not guilty. 

Major Irvin has told you, gentlemen, that the law knows no 
mercy. I am proud to say that he is sadly mistaken about 
that. The law says where you, after hearing all the evidence 
on both sides, have resting on your minds a reasonable doubt 
as to the guilt of the accused, you arc bound, under your oaths, 
to acquit. This, gentlemen, is a copious stream of mercy, 
found in the law, running in favor of every man, woman or 
child accused of crime, clearly recognizing the Itible rubs that 
it is better for ninety-nine guilty to be set free than for one 
innocent to suffer. You must be clearly convinced, beyond all 
reasonable doubt, that John It. Kelly killed Oxford, and that 
he did it with malice aforethought, Indore you can find him 
guilty of murder. Gentlemen, the great responsibility of this 
ease rests upon you. liy your verdict this unfortunate man 
is to be returned to his family and friends, or else forever to 
be consigned to infamy and shame. This is sufficient to make 
you shudder on account of the task before you. 

John Kelly is.a young man raised in your midst, a true man, 
a brave man ; true to his friends and true to his country. 
Wherever the banner of his country waved in triumph, or 
lowered in defeat, ho could always be found as a faithful sen- 
tinel at Ills post of duty. 1 cannot believe, gentlemen, that, he 
is a murderer or has a murderous heart. lie lias done wrong, 
it is true, but if he has committed no crime, you can excuse 
him for the wrong. We all do w rong, it belongs to our natures 
to do W’rong. Many tears of sorrow have already been shed 
by this unfortunate young man ; the great sunlight of heaven 
will never again shine upon his pathway as it has heretofore. 



780 


IV. AMERICAN STATE TRIALS 


no matter what your verdict may be. And I do hope, gentle- 
men, that you will try this case strictly upon its own merits, 
regardless of what may be said or done by others, and find it 
in your own honest hearts to return a verdict in this case re- 
turning him to his family and his friends, and let him go his 
way and sin no more. 

MR. WOOTEN, FOR THE DEFENSE. 

Mr. Wooten . — That spirit of persecution whose footprints 
are the graves of its victims, is not yet dead. It lives to add 
fresh conquests to its record of blood, and it exhibits its Moloch 
features in the case before you. As a part of the history of 
this unfortunate affair, it may be stated that the defendant, 
John R. Kelly, now for the second time within the short space 
of six months, stands before a jury of his county for murder. 
It seems to avail him naught that he has already passed 
through the fiery ordeal and been triumphantly acquitted in 
a former trial, involving the gist of the transaction now under 
consideration. You, gentlemen of the jury, have doubtless 
been impressed with the extraordinary character of this prose- 
cution. The Solicitor General, who is appointed by law to 
represent the state in such cases, has been, without cause, 
superseded by able and distinguished counsel, acting under 
special power from the Governor. That functionary, who i ; 
so lavish in the pardon of guilt, very readily engages in the 
prosecution of innocence. 

Why this unusual appointment at an unauthorized expense 
of the state? Could not this trial have proceeded by the ordi- 
nary appointments of the law? Certainly no reason to the 
contrary has been shown. In keeping with this singular pro- 
cedure is the bill of indictment in this case. In that multi- 
farious document the state’s counsel are not content with 
charging the prisoner with the murder of David W. Oxford, 
but it is sought to prejudice an unfortunate man in the esti- 
mation of the country by imputing to him numerous offenses 
for which he is not now on trial. Is it intended thus to outlaw 
the prisoner? If he were indeed guilty of all these crimes, 
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tortured by a sense of guilt, and writhing under the rigor and 
venom of a relentless prosecution, he might, in the language of 
Cain, exclaim, “My punishment is greater than I can bear.” 
But he would have no reason to expect the same treatment. 
While the great Judge of Heaven and of Earth, moved by com- 
passion, “set* a mark upon Cain, lest any finding him should 
kill him” counsel for the state evince a disposition to outlaw 
the prisoner, and to set a mark upon him, so that any finding 
him may kill him. In view of these facts, and of the spirit 
manifested in this trial, this may be properly denominated a 
persecution instead of a prosecution. Under the Mosaic dis- 
pensation, when innocent men were pursued by the avenger, 
they found in the cities of refuge an asylum of safety. Prom 
this persecution the prisoner flees to you, gentlemen of the 
jury, as to a city of refuge, and asks at your hands what he 
feels assured will be accorded to him, a fair and impartial 
trial. 

The matter submitted for your consideration is a homicide : 
“the killing of a human being of any age or sex.” In order 
to arrive at enlightened and correct conclusions in the prem- 
ises, it will be necessary to consider the law on the subject 
of homicide. According to our law, it is of three kinds: Mur- 
der, manslaughter and justifiable homicide. Murder is defined 
by our Code to be: “The unlawful killing of a human being 
in the peace of the state by a person of sound memory and dis- 
cretion, with malice aforethought either express or implied.” 
Code of Ga., 4254. So that we discover that the great distin- 
guishing feature of murder is, malice aforethought, either ex- 
press or implied. Malice is an essential ingredient, and if it 
be wanting, the killing cannot be murder. 

The next grade of homicide is manslaughter, which is: “The 
unlawful killing of a human creature without malice, cither 
express or implied, and without any mixture of deliberation 
whatever.” Code of Ga., 4258. If, for example, the killing 
“be the result of that sudden, violent impulse? of passion sup- 
posed to be irresistible,” then the law, which makes allowance 
for the infirmities of flesh and blood, relieves it of the guilt 
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and crime of murder ! But, gentlemen of the jury, the killing 
of one man by another is not always criminal. There is an- 
other grade of homicide, and to it your special attention is 
invited, on account of its applicability to the facts and cir- 
cumstances of the case before you — I allude to justifiable homi- 
cide, which is defined by Code of Georgia, 4264, to be: “The 
killing of a human being, by commandment of the law, in ex- 
ecution of public justice, in self-defense, or in defense of habi- 
tation, property, or person, against one who manifestly en- 
deavors, or intends, by violence or surprise, to commit a 
felony on either” Here the law speaking in the language of 
truth, and of humanity, enunciates the doctrine that eman- 
ated from the throne of the Most High. It points to a divin- 
ity in man which time and transgression have not been able 
to extinguish. It stands as an imperishable monument of the 
Bible-taught truth that God created man in his own image. 
Numerous instances illustrative of this doctrine might be ad- 
duced. If an officer kill a man in obedience to the sentence of 
the law, or by permission of the law ; in advancement of public 
justice, he is not guilty in legal contemplation. Take the case 
put by Sir Francis Bacon : “If two persons are lost at sea, and 
get upon a plank, which is insufficient to hold them both, one 
has a right to push the other off, in order to save his own life.” 
If the prisoner in any one of the battles in which he was en- 
gaged, during the late war, had slain a hecatomb of the enemy 
it would have been a credit to him as a virtuous and merito- 
rious achievement, bedecking his brow with laurels and 
making him a hero and a patriot. Upon the same footing of 
innocence and justification does the law place acts performed 
in obedience to the stern and inexorable mandates of self- 
defense. The All-wise Legislator of the Universe has written 
the laws of self-defense in enduring characters on the tablet 
of the human mind. Blackstone speaks of it as “the primary 
canon in the law of nature.” It extends through the animal 
creation, and is shared by the beast that once discoursed of 
reason. It is interwoven with the human heart, and there is 
nothing in the law either of God or man to hinder its opera- 
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lions. Any effort to do so would Ik* vain and futile. A« well 
might- you attempt to quench the light of the sun or to destroy 
the action of the law of gruvitation upon matter. 


*• *Tis nature’s voice, and nature we obey/' 

This is the highest and most potent principle of your nature ! 
Implanted by the hand of (Sod nothing ean annihilate it. You 
value liberty and property, but if you irradieate this law, you 
destroy the foundation of both. In all ages of the world deeds 
done in pursuance of its behests have met the sanction of civil- 
ized legislations. Our own (’ode (42(i!>) presents that “the 
homicide appearing to he justifiable the person indirlcd shall, 
upon trial, be fully acquitted and discharged/’ 

Now, gentlemen, having adverted to these general proposi- 
tions, and fixed in our minds the definitions, which I have road 
ill your hearing, let it be conceded, for the sake of the argu- 
ment, that it was the prisoner which sped on the fatal ball 
which produced the death of David W. Oxford. If we exam- 
ine this case for awhile on that supposition we will find that 
the evidence places it under the last named grade, that 
is to say. justifiable homicide. Hut before we advert 
to the evidence I propose to read you from the best authori- 
ties the law of justifiable homicide, in order that we may 
view the evidence in the light of the liberal and enlightened 
views expressed on that subject by the great fathers of tin* 
law. And first 1 invite your attention to Wharton's American 
Criminal Law. which is as follows: 

“A man may repel force by force in defense of bis person, habi- 
tation, or property, against one or many, who manifestly Intend 
and endeavor, by violence or surprise to commit a known felony 
on either. In such a case lie is not obliged It: retreat but may pur- 
sue his adversary until he find himself out of danger. And if in 
a conflict between them lie happen to kill, such killing is justifi- 
able. The right of self-defense in cases of this kind is founded on 
the law of nature and is not or can he superseded by any law of 
society. Where a known felony is attempted upon the person, he 
it to roll or murder, the party assaulted may repel force by force, 
and even his servant attendant on him. or any other person pres- 
ent, may interpose for preventing mischief, and if death ensue the 
party so interposing will be justified.” 
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Bussell on Crimes, contains the same doctrine. Also Ros- 
coe’s Criminal Evidence. Thus, gentlemen, we perceive, not 
only the great forbearance of the law, on account of the 
frailty of human nature, but its high sanctions of the prin- 
ciple of self-defense. 

But we hear the complaint that innocent blood has been 
shed ; that whatever may be true as between prisoner and the 
showmen, deceased was an innocent third party, and it is 
urged that prisoner’s relations to the showmen, even though 
he was acting strictly in self-defense, cannot avail him. Such, 
gentlemen of the jury, is not the law. It is true that deceased 
was an innocent and unoffending man, and I am confident 
that Job never cursed the day of his birth with more bitter- 
ness than does the prisoner the part which necessity — yea, the 
inflexible dictates of self-preservation — compelled him to take 
in the unfortunate affair, which resulted in the death of David 
W. Oxford. If deceased was slain by the hand of prisoner, 
it was the result of accident. It is not pretended that pris- 
oner sought the life of deceased. Just at this point your 
attention is called to the law applicable to cases of misadven- 
ture or accidental killing. In Wharton ’s American Grim. 
Law, we find the following: 

“Thus A, having malice against B, strikes at and misses him, 
but kills C ; this is murder in A, and if it had been without malice 
and under such circumstances that if B had died, it would have 
been but manslaughter, the killing of C also would have been but 
manslaughter. Where the prisoner, having had a quarrel with his 
wife, and aimed a blow at her with an axe, which fell on the head 
of his infant son, then in her arms, by which he was instantly 
killed; it being shown that the prisoner was ignorant of the child’s 
position, and was at the time in the heat of blood, seeking to 
avenge himself on his wife for a supposed injury; it was held that 
as the case was to be considered as if the wife had been the victim, 
the same grade of homicide would attach to the killing of the 
child as it would have done to that of the wife if she had been 
killed.” 

So that a misadventure or accidental killing may, or may 
not, be criminal, according to the circumstances. The shed- 
ding of innocent blood does not necessarily attach guilt. A 
man is hunting in a proper place, and hearing a rustling in 
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the bushes he takes it to be game, shoots, mul by mistake kills 
his own son, who, without his knowledge, is secreted there. 
This is a ease put by some of the books. It is not pretended 
that the father, in that case, ought to be punished by law. If 
a man attack me, with the intention to take my life, and, in 
order to save my life, I strike at my assailant, but missing 
my aim I kill another person, the killing would be justifiable, 
as I had the right to kill my assailant, and the killing of the 
third person was by accident. From all of which this prin- 
ciple is clearly dedueible : that when a person in the perform- 
ance of a legal act. by accident, takes the life of another, he is 
not guilty but justifiable. Nor can this principle be affected 
by the plaee or circumstances. This same doctrine of self- 
preservation asserts its omnipotence in all places and on all 
occasions; and, in so doing, successfully commands the assent 
of mankind. Suppose a peaceable man is attacked in a public 
place by a band of demons in human shape, and to save his 
own life he shoots, but happily misses his assailant, but kills 
an innocent by-stander, will it be contended that he ought to 
die, or suffer the penalty of a felon for that act? Although 
he knew he was in a public place, and might have foreseen the 
possibility of such a result, yet he is appealed to by the strong- 
est law of his nature, a law that imperiously commands him 
to consult his own safety, even though it may involve the sac- 
rifice of others. Roderick Dhu’s sense of honor was so exalted 
that he would 

“Right the wrong, wherever it is given, 

If it were in the Court of Heaven." 

In like manner, this law of self-defense asserts its supremacy 
under all circumstances when life is in peril. To apply this 
principle to the ease before you. If prisoner shot in self- 
defense, or to prevent a felony upon his person, it was a legal 
act, or an act which the law allowed him to do; and if in the 
performance of it, he by accident, mistake, or misadventure, 
took the life of David W. Oxford, he is not guilty, but justi- 
fiable. This being true, gentlemen, supposing the prisoner to 
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have fired the fatal shot, the case hinges upon the state of the 
matter between him and the showmen. Did the prisoner shoot 
in self-defense or to prevent felony upon his person ? Let us 
advert to the evidence to find an answer to this question. In 
the great volume of evidence in this case, a number of facts 
altogether irrelevant to the issue have been elicited. I do not 
propose to tax myself, nor to burden you, with the discussion 
of irrelevant matter. 

From the concurrent testimony of Melton, Kitchings, and 
Miss Reynolds, it appears, and indeed the fact is not denied, 
that prisoner, on that day, repaired to the show grounds, as 
a spectator of a circus performance. It does not appear that 
he intended or even anticipated a difficulty. On the contrary, 
this idea is negatived by the circumstance that he took with 
him his wife and another female friend. These same wit- 
nesses, together with Whitten — an intelligent and truthful 
man — state that prisoner, on reaching the side-show, inquired 
for the doorkeeper; that worthy presents himself, not with an 
air of becoming civility, but with a pistol in his hand, on 
account, perhaps, of the passage with Russell, an occurrence 
with which prisoner had no connection. Excitement and con- 
fusion were prevailing and some of the witnesses who were 
near-by did not hear the whole of what was said. Two of 
these witnesses testify that prisoner respectfully asked to be 
permitted to see a friend who had gone into the show. There- 
upon this gallant Sir Knight, who, according to Mr. Irvin, 
was there as the exemplar of politeness and the champion of 
the women and children, makes an insulting reply, in effect, 
charging prisoner with an intention to steal his way into the 
show. Just here let it be remarked that the prosecution lays 
stress upon the fact that this circus had paid the usual taxes 
and that it was properly and legally there. So may it be 
said that prisoner went in obedience to their invitation, and 
that he was properly and legally there. And there is no foun- 
dation for the insinuation that he intended to steal his way 
into the show, for he has proven to have bought his tickets. 
Yet this showman charges prisoner with an intention to com- 
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mit a theft, and about the same time, according to the testi- 
mony of all these witnesses, he seizes prisoner with his left- 
hand, brandishing his pistol with his right, and railing for 
the “gun-men.” 

-Ah! it appears that these showmen, my brother Irvins 
devotees of peaee and good order, wi re armed and equipped 
for the oeeasion. They seem to have had their stjuad, railed 
“gun-men,*’ ready to enter upon the work of hutehery at the 
eall of this ent-throat. Two of these gun-men readily present 
themselves, for these eireus men are always ready for fun or 
fight. Thus we find the prisoner at onee surrounded hv three 
men with pistols in their hands. He it remembered that these 
are farts sworn to by witnesses, whose testimonies are linim- 
peaclied. These* witnesses all say that prisoner retreated, tell- 
ing them that In* wanted no difficulty, and imploring them not 
to “crowd him.” That prisoner did retreat is shown, not 
only by the testimony of the witnesses named, hut by that of 
Mr. Avant, and also that of Mr. Voting, a witness for the 
state. Young swore that prisoner was retreating out of the 
gangway before this showman, who was advaiieing on him in 
a threatening manner, and that prisoner seemed to deeline a 
difficulty. While prisoner is retreating and deelining a diffi- 
culty, the man in front of him. say these witnesses, is thrust- 
ing and pushing him backward, flourishing his pistol, boast- 
ing that lie could shoot fifteen times, taunting prisoner with 
cowardice and ordering him to leave ihe ground, while one 
of the two “gun-men” presents his Derringer at the side of 
the prisoner's head and threatens, in his own expressive lan- 
guage, to “blow h — I through him.” Let it still be borne in 
mind that, as to these farts, the witnesses for the defense are 
uncontradictcd, except it be in one or two particulars by Mr. 
Solomon, who acknowledges that he was present only a part of 
the time, and that, owing to his deafness, he could illy under- 
stand what was said. Not only are they uncontradicted, hut 
they are supported in the material points by Mr. Young, a 
reliable witness for the state. 

Such, gentlemen, is the dangerous position, ami such the 
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threatened surroundings of the prisoner, just at this critical 
juncture. Now, suppose we were to close the examination of 
the evidence for the defense right here, and that you should 
differ from me, and conclude with the prosecution, that the 
showmen did not shoot first. We w511 even go further, and 
adopt for a moment the unwarrantable idea of the prosecu- 
tion, that the showmen desired peace. It must, however, be 
confessed that this was extraordinary conduct for men who 
had gone on a mission of peace. Though you may entertain 
this view, still, under the facts which we have already passed 
in review, and under the law applicable to those facts, you 
cannot find the defendant guilty. I invoke for your consider- 
ation, in connection with the view of the case now under dis- 
cussion, another rule of law — a rule of unquestionable sound- 
ness and authority, laid down by all writers on criminal law, 
and incorporated into our Code (4265), in the following lan- 
guage : 

“A bare fear of any of those offenses, to prevent which the hom- 
icide is alleged to have been committed, shall not be sufficient to 
justify the killing. It must appear that the circumstances were 
such as to excite the fears of a reasonable man, and that the party 
killing really acted under the influence of those fears and not in a 
spirit of revenge.” 

By way of illustration of this rule, I read you, gentlemen, 
from Wharton’s Criminal Law, as follows: “If the appre- 
hension of an immediate and actual danger to life be sincere, 
though unreal, it is in like manner a defense.” Although this 
proposition, in its present shape, has been accepted with great 
reluctance, and in very recent time by the Courts, and should 
always be applied with extreme caution, it has at all periods 
been practically recognized. Thus in one of the earliest re- 
ported English cases, where it appeared that the defendant, 
being in bed and asleep in his house, his maid-servant, who 
had hired the deceased to help her to do her work, as she was 
going to let her out about midnight, thought she heard thieves 
breaking open the door, upon which she ran upstairs to her 
master and informed him thereof, who, rising suddenly and 
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running downstairs with his sword drawn, the deceased hid 
herself in the buttery, lest she should be discovered; the de- 
fendant’s wife, observing some person there, and not knowing 
her, but conceiving she had been a thief, cried out, “Here they 
be that would undo us!” Thereupon the defendant ran into 
the buttery, in the dark, not knowing the deceased, but taking 
her to be a thief, and thrusting with his sword before him, he 
killed her. This was ruled to Ik* a misadventure. It was said 
in Selfridge’s case, “that when from the nature of the attack 
there is reasonable ground for a man to believe that there is 
a design to destroy his life or commit any felony 
upon his person, the killing the assailant will be ex- 
cusable homicide, although it should afterwards appear that 
no felony was intended. ”® Then, gentlemen, to apply this 
rule to the case at bar, if the prisoner was surrounded by cir- 
cumstances such as to excite the fears of a reasonable man, 
and he acted under the influence of those fears, even though 
there may have been no actual danger — though the showmen 
may not have intended to commit a felony, still lie was justi- 
fiable. Who can contemplate the situation of the prisoner 
just on the eve of the shooting and say that the circumstances 
surrounding him were not such as to excite the fears of a 
reasonable man? If he had the instincts and sensibilities 
common to men, his gravest apprehension for his personal 
safety must have been aroused. Then, gentlemen, in this view 
of the case, you are bound to acquit him. 

But, gentlemen of the jury, the part performed by these 
showmen in the opening act of this bloody drama, does not 
stop here. Would, for the sake of humanity, that it did. 
Then w r ould this curtain have dropped, and we should have 
been spared the appalling scene that followed. But not so. 
These champions were determined to have a carnival of blood. 
Armed with such formidable weapons as fifteen shooters, each 
man a walking arsenal, and with “gun-men” ready to obey 
the summons— they were prepared for any emergency. They 

f. Munroe v. State, 5 Gn., and Keener v. State, IS G., were here 
read and commented on, in further illustration of this doctrine. 
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are “eager for the fray/’ and not satisfied with bullying and 
badgering the prisoner, they opened fire upon him. Melton 
and Kitchings and Miss Reynolds all concur in the statement, 
that the showmen shot twice at prisoner before he shot at all, 
—that his was the third fire, while Whitten says he thought 
from their conduct the showmen intended to shoot and that 
he turned away for his own safety; that he heard two shots, 
and looking around, he saw prisoner discharge his pistol in the 
air. Now, the witnesses for the state agree that prisoner's 
first shot was in the air. The two shots heard and not seen 
by Whitten must, therefore, have been fired by the showmen, 
Avant corroborates this view of the case, when he says, that 
the first shot passed near him, that the second shot was turned 
into the ground by a stroke from Charles A. Kelly’s hand; 
that neither of these was shot by the Kellys, and that there- 
upon he saw prisoner draw his pistol and shoot in the air. 
And let it be remembered that Gammage and Miller and Wil- 
liam R. Oxford were all the same distance away, the interven- 
ing crowd obstructing their view ; and while they testify that 
prisoner fired the first shot witnessed by them, they do not 
positively swear that no shots were fired before they saw 
prisoner shoot in the air. And just here, gentlemen, we in- 
voke that rule which is so well-founded in reason and settled 
in law — that positive evidence is to be believed rather than 
that which is merely negative. The testimony of a witness 
swearing positively to a fact is to be acted on rather than 
that of one who does not know of the existence of that fact. 

Thus, gentlemen, we have the circumstances under which 
prisoner commenced to shoot. Was it not time for him to 
strike in his own defense? Had not forbearance ceased to 
be a virtue ? Could he have had the impulses and feelings of 
man and endured more? But it is urged by the prosecution 
that the prisoner had a pistol, and that fact is paraded as a 
circumstance to show malice. And pray, did not the showmen 
all have pistols? Was it any more a circumstance of malice 
in the prisoner than in the showmen? It might be safely as- 
serted that two-thirds of the men present on that occasion had 
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pistols, yet it will not b<» pretended that they were all felons. 
In the east*s eited of Munroe v. State, and of Keener v. State, 
both men were armed, still they were not on that account con- 
demned. Is the prisoner to In* singled out and treated as a 
felon ? Or even prejudiced because he had put himself on 
a footing of defense against those who made upon him an un- 
provoked and deadly assault 7 Again, it is said that the Kellys 
had an affray to the terror of the good people there assembled. 
True it is, there was terror, but who inspired it 7 Not the 
Kellys! Why, tin* very first scene in this tragedy was when 
one of these men, whom my brother Irvin lauds as the cham- 
pions of the women and children rudely, seized Mrs. Jtussell 
and hurled her with such force as would have sent her prone 
upon the earth, but for the intervention of her husband, (lal- 
lant conduct, indeed. Why, we, in this country, have been 
accustomed to regard tenderness and respect for the gentler 
sex, as the sublimest feature of our civilization, but it is re- 
served for these “ champions’ ’ to trample such considerations 
under foot, and in doing so they are so fortunate as to have 
the fine abilities of my brother Irvin brought into requisition 
for their defense. 

The next we hear of this terror is from Mr. Young, who 
turned and walked away heeause he believed, from the man- 
ner of the man who approached with a Derringer that he 
intended to shoot prisoner. Whitten tells you that he and the 
crowd turned off, and that he did so heeause he believed, from 
their threats and manner, that the showmen would shoot pris- 
oner. Were not these* circumstances such as to excite the fears 
of a reasonable man ? The* evidence* shows that they did ex- 
cite the fe*ars not only of prisoner, but the* asse*mb1ed multi- 
tude. So, gentlemen, terror and confusion eliel prevail on 
that occasion, but it was caused by the conduct of the show- 
men. Let us for a moment review the savage* conduct of these* 
showmen, and tlu* frightful position in which the prisoner is 
thereby placed. In reply to a polite mpiest, prisoner is ac- 
cused of an intention to steal his way into the* show. Prom 
regard to the time and place, he* submits to an insult which 
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under other circumstances, he would have resented. He is 
then violently seized by a man with a drawn pistol, who 
boasts that he can shoot fifteen times, commands him to leave 
the ground, and taunts him with cowardice — a degrading in- 
sinuation, which the feelings of a true man instinctively 
repel. Prisoner endured this insult also, but when his own 
safety, the preservation of his life, demanded of him to act, 
he “wrote the falsehood on the crest ’ 9 of his assailant, and 
showed him that the man who faced death on the gory plains 
of Chickamauga was no coward. This ruffian then sounds the 
slogan by calling for the 4 4 gun-men . 9 9 They appear with their 
arms; prisoner retreats; declines the contest; and asks for 
quarter. One thrusts him back, brandishing his pistol with 
hideous threats, while another, presenting a Derringer at the 
side of his head, undertakes to blow hell through him. Not 
content with these demoniacal threats, and with following up 
a retreating victim, they attempt his death, by twice shooting 
at him. I think, gentlemen, you will agree with me, when I 
say that the prisoner would have been more or less than mor- 
tal man if he had not shot in his own defense. 

But, gentlemen of the jury, we have argued this case on the 
assumption that the prisoner fired the fatal shot; that fact, 
however, has not been proven. It is not pretended that it is 
sustained by positive evidence. Do the facts proven come 
up to the requirements of the test rule on the sub- 
ject of circumstantial evidence ? That rule, as stated by the 
writers on evidence, is as follows : “In order to convict a pris- 
oner on the evidence of circumstances it is held necessary not 
only that the circumstances all concur to show that he com- 
mitted the crime, but that they all be inconsistent with any 
other rational conclusion.” Now, are all the circumstances 
of this case inconsistent with every other rational conclusion, 
except that of the guilt of the prisoner? Can we remember 
the sixteen balls testified to by Avant, and conclude that de- 
ceased must have come to his death by one of the five shots 
by prisoner, and that he could not have been killed by one of 
the other eleven ? But, gentlemen, we have circumstantial and 
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positive evidence sufficient to produce a conviction, amount- 
ing to moral certainty at least, that the prisoner did not per- 
petrate the killing. 

It is insisted by the prosecution that Oxford was shot while 
the showmen were passing under the canvas. The position of 
deceased when he fell, and all the witnesses who knew any- 
thing of his exit, show that he passed out under the south- 
western part of the canvas. Indeed, this is not denied. Now, 
the witnesses for the state, viz. : Oaminage, Clark, W. B. Ox- 
ford and Miller, all agree that the Kellys were facing and 
firing in a southeast direction when the showmen went under 
the canvas. They, occupying a position northeast from de- 
ceased and firing in a southeast direction, could not have hit 
him. But take the testimony of Young, who, at prisoner's 
third shot, started home, and having moved in a fast w^alk 
about twenty paces, discovered deceased lying about the same 
distance from the canvas. From this we draw the reasonable 
and irresistible conclusion, that if deceased was shot while 
passing under the canvas, as the prosecution admits and con- 
tends he was, then he must have* received his death-wound 
during the time, at least, that prisoner was firing the three 
shots testified to by Young. But that witness accounts for 
those three shots, showing the first to have gone up in the air, 
the second down into the ground, and the third in an easterly 
direction through the picture canvas. So that from this tes- 
timony the conclusion is clear and inevitable that, while David 
W. Oxford must have been wounded during the time of firing 
of prisoner’s first three shots, neither of those shots could pos- 
sibly have taken effect upon his person. Further, gentlemen, 
if the jury records of your Court speak the truth, deceased 
was shot by Charles A. Kelly, who has already been convicted 
of the offense. But we are told that the prisoner and Charles 
A. Kelly were moved by a common intent to commit a felony, 
and that the act of one is the act of both. This seems to be the 
burden of the prosecution. The evidence does not support 
that doctrine nor warrant such a conclusion. On the contrary, 
there is a signal absence of any common design or concert of 
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action. They did not visit the show together, nor does it ap- 
pear that they had met on that day, until we find Charles A. 
Kelly, not seeking to provoke a difficulty in pursuance of a 
common intent, but actuated by the praiseworthy instincts 
of, a brother, trying to extricate prisoner from a position of 
extreme peril and to lead him away from the scene of ap- 
proaching trouble. He was there in the interest of good or- 
der. He held forth the olive branch of peace. The peace 
offering was spurned by the assailants who “breathed out 
threatenings and slaughter” against their intended victim, 
pursued their murderous design until the Kellys were forced 
to act in self-defense. And this is what counsel for the state 
is pleased to call a case of common intent to commit a felony. 
There is not the slightest foundation for this theory of the 
prosecution unless it be the fact that both the Kellys happened 
to be present. But mere presence, and even participation, is 
not evidence of a common felonious design. I will, at the ex- 
pense of being tedious, submit for your consideration some 
authorities on that subject — authorities which, in view of the 
evidence of this case, will effectually refute such an argument. 
And first I will read you, from Wharton’s American Crimi- 
nal Law : 

“While all who are present, aiding and abetting him who inflicts 
(he mortal blow in case of murder are principals and criminals in 
the highest degree, it is not every intermeddling in a quarrel or 
affray, from which death ensues, that constitutes an aiding or abet- 
ting to the murder. If, for instance, two men fight on a former 
grudge and of settled malice, and with intent to kill, of which the 
spectators are innocent, and they, of a sudden, take sides with the 
combatants and encourage them by words, and death ensues, it will 
not be murder in such persons.” 

I read you next Roscoe’s Criminal Evidence, pp. 213-214: 

“So a mere participation in the act without a felonious participa- 
tion in the design will not be sufficient (1 East P. C. 257, Plumber's 
Case, Kel., 109). Thus, if a master assault another with malice pre- 
tense, and the servant, ignorant of his master's felonious design, take 
part with and kill the other, it is manslaughter in the servant and 
murder in the master (1 Hale, 466). Where several persons are in 
company together, engaged in one common purpose, lawful or un- 
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lawlul, ami one of (hem, without the knowledge or consent of the 
others, commits an offense, the others will not Ik* involved in his 
sjiiilt, unless the net done was in some manner in furtherance of the 
common intention.'* 

The next authority is Russell on {’rimes, p. 29: 

“It a lad amount in” to murder should Ik* committed, in prosecu- 
tion of some unlawful purpose, though it were hut a hare trespass, 
all persons who had gone in order to give assistance, if need were, 
i'or carrying such unlawful purpose into execution, would he guilty 
of murder. But this will apply only to a case where the murder was 
committed in prosecution of some unlawful purpose, some common 
design in which the combining parties were united, and for the effect- 
ing whereof they had assembled; for unless this shall appear, though 
the person giving the mortal blow may himself he guilty of mur- 
der or manslaughter, yet the others who came together for a differ- 
ent purpose will not he involved in his guilt." 

Now, the evidence shows that the Kellys did not come to- 
gether on that day with a common felonious design, nor for an 
unlawful purpose, and lienee this theory of the prosecution 
must fall to the ground. The same doetrine is laid down by 
our Supreme Court, in the ease of Brown v. State, 28 (3a.: 
“Presence and participation in the act of killing a human 
being is not evidence of consent and concurrence 1 in the per- 
petration of the act by a defendant, charged as aiding and 
abetting in the killing, unless lie had a felonious design, or 
participated in the felonious design, of the* person killing. 1 * 
The accident that both were* present, therefore*, is not suffi- 
cient. Indeed, if as the evidence shows, they acted in self- 
defensc, or if Charles A. Kelly was acting to prevent a felony 
upon the person of his brother, as it was his duty to do, them 
this at once dissipates and preclueie*s the* idea ami agency of 
a common felonious intent. But, gentlemen, there is to the 
prisoner cause of congratulation that we are not le*ft. in doubt 
as to who was the slayer of David W. Oxford. The perpetra- 
tor of this bloody deed is declared by evidence* unmistakable 
as it is unimpeachable. In the testimony of William B. Rus- 
sell the mystery is explained. By that testimony a rift is made 
in the cloud that enveloped this sael occurrence, and through 
that rift the bow of promise greeds the eye of the prisoner, 
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and of that gray-haired sire who grief-stricken and oppressed 
with care, has hovered with paternal interest around this bar 
throughout all these trials. That old man could not believe 
that his son, reared as he was in the household of Christianity, 
a,nd in the atmosphere of piety, could wilfully and maliciously 
shed the blood of his fellow-man. It would be to contradict 
the venerable teachings of the wisest of men: “Train up a 
child in the way he should go, and when he is old, he will not 
depart from it.” He had an abiding faith in the innocence 
of his boy, and, under the inspiration of that faith, he has 
from time to time brought him forth to offer him up, if need 
be, upon the altar of justice, as Abraham was about to offer 
up Isaac. But, as that patriarch found a substitute to offer 
up as a burnt offering, so the evidence in this case furnishes a 
substitute in the person of the man whom Russell saw standing 
inside the canvas, near the door. 

Russell swears that while he was in a stooping posture, hold- 
ing the canvas for his family to pass out, and while deceased 
was passing out behind him, hearing a sound as if a ball strik- 
ing some object near him, he cast his eyes in the direction 
of the door, where he saw the same showman whom he had 
met in the entrance lowering his pistol as if he had just fired 
it, that the pistol was pointing, with a volume of smoke before 
it, in the direction of deceased and himself. 

But this evidence does not suit the palate of the counsel for 
the prosecution, and that gentleman, with a flourish of trum- 
pets, makes a terrible onslaught on all the witnesses for the 
defense, and gives us to understand that he intends to devour 
poor Russell. Ah! has it come to this? Is this the temper 
of the prosecution : that witnesses, honest men and true, are 
to have their integrity arraigned and their characters blasted, 
because, forsooth, they happen to know facts that do not chime 
in with the bloody theory of the prosecution ? 

“Upon what meat doth this our Caesar feed,” that he has 
come to be a destroyer of men, because they happen not to be 
upon his line of action ? I have much respect for the gentle- 
man. I esteem him for his many good qualities of head and 
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heart, but in this case he exhibits a want of charity that is 
very much at variance with his uniformly Christian character. 
I commend him to more forbearance. 

Why, gentlemen, we of the defense endeavor to harmonize 
our action with the spirit of the law, and to make all the wit- 
nesses speak truly. We believe that each one told the tale as 
he understood it, but men, occupying different standpoints, do 
not see alike. We thank the gentleman for his warning, so that 
Russell can prepare to meet his fate, or in the language of the 
gentleman, to be cut up “into ehigger meat/’ It remains to 
be seen whether the achievement shall “come up to the lofty 
and sounding phrase of the manifesto.’* Many of you are per- 
sonally acquainted with Russell. lie is known and respected 
in the community in which he lives, as a man of truth and 
veracity. He has no bias in favor of prisoner. On the con- 
trary, the deceased was the brother of his wife. lie delivered 
liis testimony with the manner of a man conscious of the truth 
of his statement. 

Again, the mind looks out in quest of a motive for action. 
In this instance we have the motive. The man standing in- 
side the canvas, near the door is identified as the man who 
had the difficulty with Russell at the entrance. Ilis passions 
were aroused. He lmd a supposed wrong to avenge. Seeing 
Russell, his adversary, at the opposite side of the canvas, he 
fires at him and hits deceased, w r ho is by his side. There is a 
rational solution of the matter. 

And you will bear in mind that the testimony of Russell is 
well supported and corroborated in every material point. The 
other witnesses agree with him as to the description of the 
mail with whom he had the difficulty in the doorway. Young 
and W. B. Oxford, and Miller, as well as the witnesses for 
the defense all swear that Russell with his family and de- 
ceased, passed on into the show. Mrs. Russell corroborates 
him, as to what took place while they were inside the canvas. 
She, too shows that she and her husband and children, and her 
brother, the deceased, all passed out under the canvas, about 
the same time and place, and that deceased discovered the 
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first sign of his wound as he came out. The character of the 
wound, and the range of the ball, as testified to by Dr. Price, 
show that deceased must have received the ball whilst in a 
stooping posture, all of which supports the evidence of Rus- 
sell in every important particular. Then, gentlemen, the blood 
of poor Oxford cries for vengeance, not against the prisoner, 
but against the showman, who is proven to have been the mur- 
derer. 

Now, gentlemen of tin* jury, T have submitted to you the 
law; for in criminal trials, you are judges of the law, as well 
as of the facts. I have reviewed the evidence, in the material 
points at least. Hut there is one other principle which tin* 
law, in its humanity, has adopted for the government of juries 
in criminal cases. If you have any reasonable doubt as to the 
guilt of the prisoner, then you arc to give him tin* benefit of 
that doubt. 

This rule is so clearly and succinctly stated by our Supreme 
Court, in the ease of Mitchell v. State, 22 Ga. 235, that 1 read 
you a portion of the opinion of the Court, as follows : 

“After all the exposition by text writers, and illustrations by this 
and other Courts, the simple rule is, that jurors must not convict 
without plain and manifest proof of the prisoner's guilt. And liiat 
intrusted as they are with the administration of public justice on the 
one hand, and with the life, the liberty, and the honor of the pris- 
oner on the other, their duty calls on them, before they pronounce 
a verdict of condemnation, to ask themselves whether they are satis- 
fied, beyond a reasonable doubt, that the accused is guilty of the 
charge alleged against him in the indictment.” 

So, gentlemen, this beneficent rule of the law will serve as 
a beacon light to lead you out of the embarrassment of diffi- 
culty and doubt into the haven of safety. You must be satis- 
fied beyond all reasonable doubt of the guilt of the prisoner 
before you can convict. The State of Georgia does not want 
the blood of an innocent victim to smoke upon her altars, and 
lienee when there is doubt and uncertainty as to the guilt of 
the accused the law steps in to absolve him from earthly tri- 
bunals and leaves him for ultimate trial by that infallible 
Judge “Who reigns and rules in the cireuit of the heavens/' 
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"Who ina tit* the heart f Tis lie alone. 

Dei'idedly can try us; 

He knows eaeli chord— its various tone— 

Each spring — its various bias; 
l ic? ii at the balance let s be mule, 

We never can adjust it — 

W bat s done we partly may compute 
Hut know not what's resisted." 

Whenever doubts disturb the equipoise of the judgment 
leave the question to lie determined by the Searcher of all 
Hearts. If you have* a reasonable doubt as to any material 
point in this ease*, it is your duty to acquit. Here then, at 
least, the prisoner may anchor in safety. Who ran survey 
the evidence in this ease and with his hand upon a heart free 
from all bias and prejudice, say that he has no reasonable 
doubt as to whether prisoner fired the fatal shot, or, if he 
did so. whether or not he was acting strictly in conformity 
to tlie dictates of self-defense. If you have such doubts, and 
have them you must, you will accord to the prisoner the lame- 
fit of them ; for in such eases the law does not require frail and 
erring men, who “dwell in houses of clay” to pass harsh judg- 
ment on an unfortunate fellow creature. 

Then, gentlemen, the destiny of the prisoner is in your 
hands. He is a young man — just passed tin* threshold of man- 
hood. All his hopes of future years, tin* last days of his old 
father, whose gray hairs are well nigh “brought down with 
sorrow to the grave/’ the happiness of his young wife, and 
the character and welfare of his infant child, all are suspended 
upon your verdict. That verdict will either restore him to 
his family or crush with agony their bleeding hearts. 

As faithful ministers you will discharge your duty, with 
reference to the great responsibility that rests upon you. As 
intelligent men you will not allow your minds to he diverted 
from the real issue in this case, neither by the ingenuity nor 
eloquence of counsel. The energy and zeal of the state’s coun- 
sel are liberally rewarded with the people’s money. Such in- 
ducements arc calculated to incite to extraordinary effort : 
but you, gentlemen, have no blood-money to urge you to a 
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verdict of conviction, nor to canker your consciences with a 
sense of outrage to condemned innocence. Nor will you be 
frightened from your propriety by the dismal echoes of that 
hue and cry against the prevalence of crime which proceeds 
from the mouth of the prosecution. You are not now on a 
mission to reform the world, and if you were, you could not 
effect such a purpose by cruel and vindictive punishments. 
After all, we have to take things pretty much as we find them. 
We are creatures of a moment. We live out our “brief hour” 
and pass away, but the world moves on in the mighty course 
marked out by the great hand of destiny. The first man that 
was born into the world slew the second. Men in all ages have 
killed each other, and this state of things will probably con- 
tinue as long as human nature shall perpetuate its passions, 
frailties and infirmities. As good citizens, you will exert your 
utmost in behalf of peace and order. As sworn jurors, you 
will confine yourselves to the issue of fact submitted for your 
consideration. You will determine that issue by the evidence 
construed in the light of those wise and humane rules which 
the law has established for your guidance. In doing so, we 
believe that you will find the defendant not guilty of the 
charge alleged against him. And we are confident that such 
a verdict would be in consonance with those eternal principles 
of truth and justice which shall survive “the wrecks of mat- 
ter and the crush of worlds” and endure in perennial fresh- 
ness when time shall be no more. 

me. irvtn’s closing argument for the state. 

Mr. Irvin. Gentlemen of the Jury: My brother Harper, 
in his opening remarks, very appropriately said that this was 
“a solemn case.” It is a solemn case, gentlemen, and God 
forbid that I should say or do anything to detract from its 
solemnity. When a man is upon trial for his life — when even 
his liberty alone hangs trembling in the balance, it affords 
food for solemn reflection to all, but more especially to coun- 
sel to jurors and to the Judge constituting the Court, which 
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is to pass upon the issue, involving to him the loss of either 
life or liberty. 

But, gentlemen, this is also a solemn hour, os well as a sol- 
emn proceeding. “Night, sable Goddess! from her ebon 
throne in ray less majesty, now stretches forth her leaden 
sceptre o’er a slumbering world.” The little birds, which 
but a few short hours ago sang so sweetly in yonder groves, 
have folded their silent wings and gone to rest amid tin* 
branches which they made vocal with their innocent warb- 
lings. “The lowing herd” which at nightfall wound “slowly 
o’er the lea,” now chew the cud of contentment and repose in 
their master’s barnyard; their tinkling bells are no longer 
heard upon the green meadow, or beside the refreshing water. 
“The plowman,” who at eventide “plodded homeward his 
weary way,” now, forgetful of his toil, is locked in the arms 
of peaceful slumber, and gathering strength from repose 
for the labors of tomorrow. Your little children, and my 
little children, have long ere this hour lisped their evening 
orissons at their mother’s knee and “laid them down” to that 
sweet refreshing sleep which innocent, happy, blessed childhood 
only can enjoy. No thought or dream of tomorrow’s duties 
or responsibilities can disturb their calm repose. My own 
wife, far away, does not expect my return this night, but even 
at this late hour your helpmeets at home may be listening in 
expectation of your coming, and wondering why your accus- 
tomed step is not heard in the silent ball. 

“Silence, how dead, and darkness, how profound ! Creation 
sleeps.” Yet, gentlemen of the jury, “tired nature’s sweet 
restorer, balmy sleep,” comes not to your eyelids, nor mine — 
and why? Simply because we have important duties to per- 
form — duties which involve not only tile life and liberty of 
our fellow-man, but which also involve the best interests of 
society; duties which, though onerous, must be performed by 
us. If we perform them in the fear of God ; if we rise superior 
to our poor, depraved, fallen natures, and asking divine guid- 
ance and direction, follow where it leads and conscientiously 
perform our allotted tasks, it will be well with us, well with 
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society, and well with our state, whatever may be the result 
of our labors as affecting the interest of the prisoner at the 
bar. 

Why do we see this court room crowded with spectators this 
night? Why is so much interest manifested in these proceed- 
ings? Why has so much time been consumed in this investi- 
gation? A stranger might inquire, “What is all this about ?” 
I answer, On the 2d day of November, in the year 1870, a 
bloody tragedy was enacted in this county and town. Bills 
had been posted announcing that a show would be here on 
that day, but this part of the* performance was not on the 
bills. Two human beings were hurried into eternity ; one of 
them, David W. Oxford, a simple spectator, innocent of any 
offense against the laws of his country; with his tender deli- 
cate child in his arms, anxious for its safety, attempts to get 
beyond the reach of murderous bullets; in the act of doing 
so he receives the fatal shot, and falls with his arm still 
firmly clasped around the little helpless one, as though even 
in death he would shield it ; and in dying, covers it with 
his heart’s blood, which gushed in crimson torrents from his 
mouth. We are here to inquire, how he came to his death; 
by whose hand he fell, and bring his slayer to punishment. 

John R. Kelly, the prisoner at the bar, is accused of his 
murder, and is now on trial. II is counsel, my brethren, Har- 
per and Wooten, have both made earnest, eloquent appeals 
to you in his behalf, and have asked you to hear his wife, his 
child, his father, and his mother, pleading for a husband, a 
father, and a son. Had I the power of the autocrat of all 
Russias tonight ; could I, by a single word of mine, say to his 
guards, “Loose him and let him go,” I would turn to that 
mother and say to her, “Take your son back again to your 
embrace. ’ ’ I would say to that old gray-haired father. 
“Receive your boy.” Oh ! would that I could say, “Innocent 
and pure, as when you first received him from his mother’s 
arms.” I would say to his gentle, tender, loving wife, “Take 
your husband; throw around him the mantle of your own 
purity ; shield him by your love, from further harm ; may he 
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profit by this sad, sad lesson, and ‘go and sin no more/ 99 It 
would afford me infinite pleasure to do this, and to also glad- 
den the heart of that “little prattler" eouiisel have so elo- 
quently pleaded for, and say to it. “Take your father back to 
his home and your love, and from this good hour may he be 
to you what nature intended he should be — a faithful moni- 
tor, protector, guardian, and friend." Hut, gentlemen, 1 
have not that power; neither is that power lodged in you, or 
in the Judge upon the bench. 1 have no doubt, but as men. 
you sympathize with the prisoner, bis family and his friends, 
but as jurors, you must be strangers to that feeling. I thank 
God, that, as a man, .1 do feel a sympathy, warm and heartfelt, 
for any of my race in affliction — although that affliction may 
be brought upon them by their own fault. — yet, as a lawyer, 
as counsel for the state, to uphold her dignity, and to vindi- 
cate the majesty of her laws, 1 must sav to sympathy, “Get 
thee behind me!" 1 must know nothing; I must yield to 
nothing but Duty — stern and indexible duty; and you must 
be influenced by the same feelings, as 1 know you will be. 

If sympathy could influence us, gentlemen, our sympathies 
might, be excited adverse to the prisoner. 1 have seen another 
aged father, whom* hair is silvered over with the frosts of 
sixty or seventy winters, watching with intense interest the 
result of this trial. He lias been deprived of tile prop and 
stay of his declining years; his first-hum. perhaps, has been 
cut down in the pride of his manhood, when life was just put- 
ting out before him her most alluring charms and beckoning 
him on to wealth and happiness. One. who a few short months 
ago. was a happy wife, looking forward to many years of com- 
panionship with him whom she had chosen for a partner in 
]jf<vs journey, who now mourns, in sadness and desolation, over 
the loved and lost. That helpless little child has been deprived 
of the strong arm of its father to shield and defend it, of his 
succor and support in tender infancy, his guidance and direc- 
tion in its maturcr years. Instead of the cheerful home*, the 
wife happy in the love of her husband, and the prattling child 
basking in the sunshine of its father’s presence, there is a 
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desolate hearthstone, from which the passing breeze sweeps 
away the wail of the widow and the cry of the orphan, min- 
gled with the moans of anguish, wrung from the breast of the 
gray-haired sire. Let their voices, as well as the stern man- 
dates of a violated law, be heard, in connection with the plead- 
ings of the prisoner’s wife, child, father and mother, to which 
counsel for the defense have so eloquently directed" your at- 
tention. But heard, only, to counteract sympathy for, not to 
excite prejudices against, the prisoner. 

My brethren for the defense have advanced many specious 
arguments; they have alternately assailed the citadel of your 
sympathies, your passions and your prejudices; sometimes 
during their arguments I was at a loss which most to admire, 
their eloquence in their appeals to you, or their adroitness in 
distorting the evidence, and in trying to “make the worse the 
better part appear. ” I admire the skill of advocate, while 
I condemn its exhibition in a case like this. Truth, eternal, 
immutable truth, is the object of our search. I join my 
brother Harper most cordially in his invocation to you; he 
told you to “put this case into the crucible of truth,” and 
so say I. Apply to this volume of evidence — not the evidence 
of the gentlemen, for they commented on much as evidence 
that was not evidence — but the evidence of the witnesses as 
given from the stand, the fires of an enlightened reason, and 
of a just and impartial analysis. Let the dross of falsehood, 
if any there is, be consumed, and the pure gold of truth alone 
remain, to influence your judgment in making up your find- 
ing. I want no facts, before you gentlemen, of my own manu- 
facture. If the evidence of the witnesses does not convict this 
man, in God’s name, I say, acquit him ! And, when I come to 
the testimony, I ask the gentlemen, as a favor to me, to cor- 
rect me if I misquote it, or tell you that anything is in evi- 
dence which is not. But, gentlemen of the jury, my brother 
Wooten, in his zeal for his client, saw proper to taunt me as 
the representative of “Mr. Bullock, the man who pardons 
crime with a lavish hand,” put persecutes instead of prose- 
cutes the prisoner at the bar. I am not here as the represen- 
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tative of Governor Bullock, but as the representative of our 
good old mother, the State of Georgia. Tis true, she is my 
adopted state, but none the less dear to me. For more than 
twenty-eight years she has afforded me the protection of her 
laws; over twenty years ago, on the morning of the first day 
of my marriage, she opened her arms to welcome her I called 
wife — dearer to me than all the world beside. My children 
have been born on her soil, and she is to them their natural 
political mother; she lias afforded them and me the means of 
subsistence, and the blessings of liberty, home and friends. 
All that I am, and have, and hope to be, I owe to Georgia — 
God bless her ! Ten years ago, when her honor was assailed, 
and her equality in the Union denied, she called upon me to 
buckle on my sword and go forth in her defense. I went in 
obedience to her call, and on the soil of the Old Dominion met 
those she then called her 1’oes, leaving to her protection dur- 
ing my absence my wife and little ones. 1 returned, and 
found she had been true to her trust ; they had all been kept 
in safety, “under the shadow of her wings/’ and by the bless- 
ing of the Almighty. She has called upon me now to appear 
in vindication of her laws, and to uphold her majesty and 
dignity. When Georgia calls, 1 ask not who controls the seal 
of her Executive Department; when her Governor speaks, in 
the line of his duty, she speaks, and 1 obey! Palsied be this 
good right arm when I refuse to wield it in her defense, and 
lifeless be this tongue when I cease to use it at her bidding, 
in vindication of her honor, or to uphold and maintain her 
laws. Then, 1 throw to the breeze this night the proud banner 
of the State of Georgia, inscribed with “Wisdom, Justice and 
Moderation,” and I ask you, gentlemen of the jury, to adopt 
her motto as your motto. Be Wise in your councils. Moderate 
in your deliberations and Just in your conclusions. 

But the gentleman has also taunted me, and sought to excite 
your prejudices against me, while commending my zeal in the 
prosecution, by accusing me of working for “blood money!” 
Is it a crime for me to work for my state? If, 
at her bidding, I try to bring murderers to justice, am I 
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to bo taunted with the cry of “ blood money”? Our good old 
mother is no niggard, I expect to be paid for my services, and 
you will say — all will say — that I ought to be paid, if I do my 
duty, 1 ought not be paid ; I do not deserve to be paid, if 1 
do not do my whole duty. I have in “my zeal,” which the 
getitleman has been pleased so graciously to commend, but to 
so intermix with covert censure as to destroy the value of the 
commendation, tried only to do my duty, and nothing but my 
duty. “The laborer is worthy of his hire,” says the book of 
all books, and does my brother Wooten gainsay it? Is he not 
a teed counsel? Does he not work for pay? Is he any the 
less worthy, because lie expects compensation for his services 
to the prisoner ? All 1 have to say is. that if he is not paid, 
he ought to be, and he expects to be, and he will be. Then 
why this attack upon me? If I sought pay for services not 
faithfully rendered, 1 should not only be liable to censure, but 
absolutely dishonest and deserving of the anathemas of every 
honest man. In my opening remarks, 1 was particularly care- 
ful to say nothing calculated to excite prejudice against the 
prisoner. I did hope the gentlemen vvjuld emulate my ex- 
ample, and argue the case calmly, upon the law and the facts, 
without trying to excite prejudices or passions in your breasts. 

I always feel shocked, when I hear counsel representing the 
state uttering invectives against a poor unfortunate prisoner 
on trial. Such appeals are beneath the dignity of a great state, 
and when 1 hear them made, I feel that the mantle of justice 
is trailing in the* dust. Counsel have assailed me, have as- 
sailed the Governor, have assailed the showmen, by calling 
them “cut-throats, ” “thieves and scoundrels,” and myself 
in connection with them, by calling me. “their champion”! 
As if to provoke me to descend from the lofty eminence upon 
which I placed myself in the opening of this ease. Hut, gentle- 
men, nothing shall move me from my purpose. I defy al! 
their taunts. Nothing shall tempt me to utter one word of 
invective against the prisoner at the bar, except such just and 
legitimate conclusions as I may draw from the evidence in the 
case; end then, not in anger, and not in bitterness towards 
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him. He stands before you this night pure and innocent as 
the babe at its mother's breast, unless this volume of evidence 
shall justify you in stripping from him the robe of innocence 
and clothing him in the garb of a felon. Until your verdict 
is pronounced, every hair of his head is sacred ! 

But you have been told that T shall tell you of “crime ram- 
pant in the land," and the necessity of its suppression. There 
is no evidence before you, of any other crime having been com- 
mitted in all the land, save this one. Then, for the purposes 
of this trial, I tell you to consider, that David W. Oxford was 
the only person ever killed by violence in Terrell County. If 
the prisoner is responsible for his death — judging him by the 
evidence and by the evidence alone — in manner and form as 
charged in this indictment, so find him ; if not, so find, and I 
shall be satisfied. 

But the bill of indictment has also been assailed before you. 
!M y brother Harper says, it “charges prisoner with killing 
Arnes, shooting the Albino woman, carrying concealed wea- 
pons, carrying weapons, raising a riot, and an affray.” My 
brother Wooten has been pleased to call it “a multifarious 
document, ” not only “charging the prisoner with the mur- 
der of David W. Oxford, but. it is sought to prejudice an un- 
fortunate man in the estimation of the country by imputing 
to him numerous offenses, for which he is not now on trial,” 
and then asks with Websteriau emphasis, addressing me in- 
stead of the jury, “if it is intended thus to outlaw the pris- 
oner?” Well, gentlemen, all the reply 1 have to make is, that 
this is the first time I ever knew exceptions to a hill of indict- 
ment taken and argued before a jury. I have always been 
taught that the Court was the proper person to hear and de- 
termine all such questions. As they took no exceptions before 
the Court, 1 congratulated myself with tin* hope that the 
the pleadings were all right. Jt seems that 1 was mistaken. 
Well, 1 suppose 1 “must live and learn,” blit it has remained 
for the gentlemen to teach me a lesson 1 have never learned 
from the books! The bill of indictment, gentlemen, is simply 
an accusation, made by the Grand Jury, without which no man 
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can be placed upon trial for his life. The state charges that 
this crime — the murder of Oxford — was perpetrated unde* 
aggravated circumstances ; that it differs in its main features 
from ordinary cases of homicide, and it is not only right, but 
is an act of mercy to the prisoner to put him upon notice of 
those aggravating circumstances which the state intends to use 
against him. Again, the state can prove nothing but what it 
charges. If there are peculiar circumstances, under which a 
crime is committed, which add to its enormity, those circum- 
stances should be distinctly set out in the indictment. And 
that is just what we have done in this case Our last Legisla- 
ture, in view of the many homicides resulting from men going 
armed to places of public gathering, sought to remedy the 
evil by prohibiting the carrying of arms, either concealed or 
openly, to any public gathering of the people, except to militia 
muster grounds. It was, therefore, an aggravating circum- 
stance in this homicide, that these men, went to a peaceful 
assemblage “of the people of this state’ ’ armed, not only in 
violation of, but in defiance of the law, which commanded them 
not to do so. It was also an aggravation of their offense that 
they commenced “an affray, in a public place, to the terror of 
the citizens and disturbance of the public tranquility.” You 
arc not trying them for either of those minor offenses, how- 
ever, but you are to take the facts, proving the commission of 
those minor offenses by them, into consideration, in connec- 
tion with the facts proving the commission of the homicide by 
them, if proven, as circumstances of aggravation, and as going 
to establish the charge of malice, the main ingredient in the 
crime of murder. I pronounce no judgment of outlawry upon 
the prisoner, further than his acts outlaw him. He does not 
deny that he went there armed ! But they say, “the law is un- 
constitutional” ! “that the constitution gives to every man the 
right to bear arms.” I may add that this is the first time I 
ever heard the constitutionality of a law assailed before a 
jury. It is your duty to obey and enforce the laws, not to make 
or unmake them. Their constitutionality must be passed upon, 
and if void, declared so by a different tribunal. But I say 
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that it is not only a constitutional law, but a good law, and if 
it had been obeyed by the prisoner on the 2d day of November 
last, he would have been spared the anguish of *‘ 08111 /* to 
which allusion has been made, and you and I the tedious 
and laborious duties which we are now performing ; the coun- 
try would have been spared the expense of his trial, and the 
public the shock occasioned by this “carnival of blood/’ re- 
sulting from the violation of this “little law” as it has been 
in the argument derisively termed. 

But they say, “The showmen were armed, and I, their cham- 
pion, do not condemn them !” The showmen are not on trial, 
gentlemen, and I am not their champion, but 1 am prepared 
to show that they were not guilty of violating this law on that 
day, by being armed at that time, and, under the circum- 
stances as developed by the evidence. You and I, and every 
man, have the right to keep arms at our homes, for the de- 
fense of life, family, guests and habitation. The offense is, 
“having and carrying about the person any dirk, bowie-knife, 
pistol, etc., or any kind of deadly weapon, to any court of jus- 
tice, or any election ground or precinct or any place of public 
worship, or any other public gathering in this state, except: 
militia muster grounds.” Until the doorkeeper was assaulted 
and driven away from his post by Russell, with Ids pistol 
drawn, and threatening to shoot him ; until the two Kellys took 
part in the difficulty, and John R. had Ids pistol also drawn, 
no showman was seen with a pistol; they went off and got 
them; they did not have them on their persons. Tin* first pis- 
tol in the hands of a showman semi by any of the state’s wit- 
nesses, was a small Derringer in the hands of Colonel Ames; 
where did he get it from? Avant, one of the witnesses for the 
defense, tells you, “he got it out of a drawer in the ticket- 
wagon!” He kept arms for defense, not offense; just as you 
have a right to keep a pistol in any drawer in your house, to 
defend your habitations against burglars, or your person or 
family against any one seeking to commit a felony upon either. 
Ames, having complied with the law imposing a tax upon such 
exhibitions by the payment of $25.00 to the state, and $25.00 
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to the town, had a right to be just where he was; that show- 
ground on that day was his “castle,” as much so as either of 
your houses where your families reside is yours, gentlemen of 
the jury. It was also his right to defend himself and his ser- 
vants when assailed in the manner they were; it was his sol- 
emn duty, enjoined by all the rights of hospitality, to protect 
and defend the helpless women and children, and other guests 
who had assembled there on that day to witness the perform- 
ance. The danger to women and children was the first thought 
that entered the mind of the lamented Ames; hear him in 
the language of one of the witnesses, addressing the assail- 
ants, “put up your pistols, this is no place to raise a row — 
you will scare the women and children, but you cannot scare 
us!” But no! appeals to them upon such grounds fell upon 
ears deaf to the pleadings of humanity ; much less could they 
be moved from their purpose by a suggestion that they 
“would scare women and children?” 

But my bother Wooten refers to the difficulty between 
Russell and the doorkeeper, and clinging to Russell’s history 
of that transaction with all the tenacity of a drowning man 
to his last plank, exclaims with well-feigned indignation, that 
“the very first scene in this tragedy was, when one of these 
men, whom my brother Irvin lands as the champion of the 
women and children, rudely seized Mrs. Russell and hurled 
her with vsuch force as would have sent her prone upon the 
earth, but for the interference of her husband. Gallant con- 
duct indeed!” he cries. Well, I will pay my respects to Mr. 
Russell after awhile. I will only say now that Russell’s evi- 
dence upon that point is not only wholly unsustained and 
uncorroborated by any other witness, but contradicted by 
every other witness worthy of belief. Young said, that “Rus- 
sell had his pistol drawn on the doorkeeper; that the door- 
keeper had his hand extended towards him, offering 
friendship, apologizing and saying he had intended no insult. 
Mrs. Russel] at tin* same time having hold of her husband and 
trying to prevail on him not to have a difficulty.” Miller 
says that “as he passed out of the side-show, Russell had his 
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pistol in his hand, punching the doorkeeper in the breast and 
threatening to shoot him: that Mrs. Russell had hold of Rus- 
sell; that the doorkeeper had his hand extended, with money 
in it, offering friendship.’- Strange that Mrs. Russell should 
have been so anxious to keep her husband from shooting the 
doorkeeper if he had just previously so rudely and so grossly 
insulted her? Solomon corroborates both Young and Miller, 
and says further, that Russell not only had a pistol, but that 
he fired it in the melee. And yet, both Russell and Mrs. Rus- 
sell swear positively, that he did not have a pistol! If his 
memory is so treacherous on this point, is he to be believed on 
the other, uncorroborated and unsustuined by a single unin- 
terested witness? As to Mrs. Russell, it is natural that she 
should try and sustain her husband. (lentlemen, is she not 
also completely under his influence? She secs just as he would 
have her see. She is a part of himself. Hut., gentlemen, even 
her evidence, taken altogether, does not sustain him. You will 
remember that on some points there was a wide difference in 
their version of the whole affair, rufortmiatc wife! She 
ought not to have been brought into (Vmrt, to prop up the 
testimony of such a witness. Hut I say that if the doorkeeper 
had rudely pulled or pushed Mrs. Russell, us the counsel 
would have you believe, while his eonduet would have been 
highly reprehensible, even in tin* opinion of one whom the 
counsel has been pleased to dub as his champion, he offered an 
humble apology for the act, which should have been received 
as satisfactory ; and if not sufficiently so, 1 say that was not 
the time nor the place to have avenged it. And 1 maintain, 
further, that the prisoner, John R. Kelly, is without a shadow 
of justification, for his interference in a difficulty of Russell's 
own seeking, in such a place and at such a time! Ave, lie 
would have been without excuse for his acts on that occasion, 
at any place or at any time. ’Tis true, they try to make it 
appear that he was also insulted and bullied by this “ ruf- 
fianly doorkeeper,” who, according to my brother Wooten’s 
theory, “was eager for the fray,” and thirsting fur “a car- 
nival of blood!” but 1 will show you, gentlemen, when 1 come 
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to the evidence, and demonstrate to your satisfaction, that 
such was not the case. They would have you believe that this 
man who was so prompt to 4 ‘ write the falsehood on the crest 
of his assailant ,’ 9 was insulted by the showman, in response 
to a polite request,” that he might see some one inside the 
show. But unfortunately for him, the same witness, or one of 
them, upon whom he relies for this plea of justification, says 
that John R. Kelly bought tickets to take his family into the 
side-show! Then, if he had bought the tickets to go in, why 
did he not go in, instead of asking the doorkeeper “to let him 
pass in, to see a man inside?” Ah, gentlemen, that theory 
won’t do : John R. Kelly came to that door to take up the diffi- 
culty the valiant Mr. Russell had so unnecessarily commenced. 
“The man who faced death on the gory plains of Chicka- 
mauga was no coward!” says his “champion,” my good 
brother Wooten. I do not believe that either of the Kellys 
are cowards, but it is painful to contemplate brave men, as- 
sailants, firing upon men who are not trying to return their 
fire ; one of them down on the ground, wounded, and with his 
back to them, doing nothing, except trying to escape under 
the canvas, out of their sight, but not out of danger ! 

It does seem that brave men would have thought of the 
danger to the innocent spectators, inside the canvas, while 
they were emptying their pistols at the showmen in 
the direction of the canvas! The evidence clearly dem- 
onstrates, that David Oxford received his death wound, just 
at the time the showmen were going under that canvas, and at 
the proper time, I will also demonstrate to you, that the ball 
which produced his death, was sped upon its fatal errand by 
none other than John or Charles Kelly. Then, according to 
their theory, if the showmen commenced the assault, and it 
was necessary for the Kellys to return the fire, that necessity 
no longer existed ; their foes were retreating, and their own 
safety was already secured. 

But the gentlemen for the defense both say, that in my 
opening argument, I made a terrible onslaught on all the wit- 
nesses for the defense, “and with a flourish of trumpets gave 
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them to understand, that I intended to devour poor Russell !” 
Ah! what witness did 1 assail? Whose name did I mention? 
You will bear me out in the assertion, that I called no name. 
Some of the defendant's witnesses, 1 said, “I would give the 
charity of my silence, and leave to your minds the impressions 
produced upon them, by their evidence as detailed from the 
stand.’ ’ That was about the sum and substance of what I 
said, except that their evidence was contradictory, while the 
evidence of the state’s witnesses wms entirely consistent and 
harmonious. I said further, “that there was one witness, I 
intend to pick, until there would be no meat left on the skele- 
ton of his evidence.” I was particular not to call any name. 
Then, have they not judged their owm witness, by singling him 
out from the “cloud of witnesses?” Did he not, like Satan, 
“above the rest in shape and gesture proudly eminent, stand 
like a tower?” “As Nathan said unto David,” did they not 
say unto Mr. Russell, “thou art the man !” And yet, forsooth ! 
I am asked, “Upon what meat doth this our Ca\sar fecal, that 
he has come to be a destroyer of men, because they happen 
not to be upon his line of action ? ’ ’ My brother Wooten ‘ 4 com- 
mends to me more forbearance,” does he? If Mr. Russell is 
“destroyed,” I can say to him truly, “Shake not your gory 
locks at me, thou canst not say I did it.” “Your own ‘cham- 
pions’ have judged you!” and by so doing, gentlemen of the 
jury, they have thereby saved me much of my allotted task. 
My brother Wooten says, “If the records of your courts speak 
the truth, deceased was shot by Charles A. Kelly, who has al- 
ready been convicted.” 1 did not intend to allude to that 
fact, because not in evidence, but as it is admitted, I will notice 
that admission in passing. I did say, and 1 still say, that tin* 
evidence shows, that John R. and Charles A. Kelly w f ere moved 
by “a common intent,” from the moment of time when he 
drew his pistol, and fired his first shot, until the curtain fell 
upon the bloody tragedy, in which they were the chief and 
only actors. Although Charles A. Kelly has been convicted, 
in my opinion, he is more deserving of sympathy, because less 
guilty than John. The evidence demonstrates, that John first 
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got into an altercation with the showmen, and first drew his 
pistol, and fired the first one, two, three shots. Charles first 
appears upon the scene as a peacemaker. Clark meets him 
inside the show and shakes hands with him. lie hears the 
noise at the door, occasioned by his brother, in angry dispute 
with the showmen, and comes out. He takes hold of John to 
get him away, which is conclusive evidence to my mind, that 
he saw and knew John was in the wrong. Why did he not 
continue to act asa“ peacemaker, 9 ’ and thus secure to himself 
the blessing promised to the peacemaker? If he had done 
so, we should not have been here this night. Bear in mind 
now, the principle of law I read you in the opening of this 
cast*, where men went to rob a gentleman’s park; they all 
united in an assault upon the gamekeeper; their common de- 
sign was to steal game; so far as that crime was concerned, 
they were all alike guilty; but one of them, after they had 
wounded and disabled the gamekeeper, without the co-opera- 
tion of the rest, went back and robbed him. It was held, that 
so far as the robbery was concerned, he alone was guilty. It 
is the common design, the intent in the minds of all, to do a 
certain thing forbidden by law, that makes all the participants 
equally guilty. Well, after Charles saw that John was bent 
on murder, that nothing but blood would satisfy him — and 
that intent on the part of John was evidenced to Charles “by 
external circumstances capable of proof,” to-wit, the firing of 
his pistol, at, towards, and upon the showmen — and Charles 
joined him, and co-operated with him in that intent, by doing 
the same thing, by the use of “a weapon likely to produce 
death,” and in a manner calculated to produce death, I care 
not it the thought entered his brain but one single instant or 
moment of time previous to his firing of his first shot, there 
was a common intent in the breast of each, evidenced by the 
acts of each. Both were trying to kill. Both without justifi- 
cation. Both did kill — for the act of one was, in law, the act 
of both, “when all the circumstances of the killing,” in th<* 
language* of our Code, “showed an abandoned and malignant 
heart, and both are alike guilty. Then, the conviction of 
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Charles upon the same bill of indictment, insures the convic- 
tion of John upon the same evidence. If it was murder in 
them to kill Ames, or voluntary manslaughter, “in the heat 
of passion and in the commission of an unlawful act/* then 
it could not be misadventure to kill Oxford at the same time. 
And I want no authority in support of my position upon this 
point, better suited to my purpose, than that used by Mr. 
Wooten against it, viz.: Russell on Crimes, p. 2!1; which ap- 
plies, in the language of that authority, “only to a east* where* 
the murder was committed in prosecution of some unlawful 
purpose; some common design, in which the combining par- 
ties were united.” It does not matter whether they came to 
town on that day with murderous intent or not in the breast of 
each; if they had that intent in common, at the moment it is 
evidenced by shooting in concert at the showmen, it is sufli- 
cient. The presumption of malice on their part, is strong, 
because “they came to the place armed and ready for any 
emergency”; it is still stronger against them from the fact, 
that they used their arms thus provided in a public place, 
where hundreds of persons, men, women, and children, were 
assembled, in reckless disregard of their presence and expos- 
ure. The law brands men who thus act, “as enemies of their 
race,” with malice towards all, and charity or love towards 
none. If he who carelessly throws a brick or stone from the 
scatfolding of a building, in a public place, kills a passer-by, 
without any intention to do so, is a murderer, of what, lower 
grade of crime can one, who like the prisoner at the bar, shoots 
into a crowd, in a public place, intending to kill, be guilty 
of?” 

My brother Wooten has brought a venerable book into 
Court tonight, the best, law book and the first law book ever 
written. 1 am glad he has brought it. 1 believe in it. One 
of the laws in that book, which I contend his client, has vio- 
lated, was promulgated by the Almighty amid the tluinder- 
ings of Sinai, “Thou shalt not kill !” 1 think my brother lias 
been unfortunate in his selections from that book, and in 
their application. His allusion to Cain may do, because Caine 
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was the first murderer. He has read you from that book about 
the trial of Abraham’s faith in the offering of Isaac, by the 
command of the Almighty, and compares the aged father of 
John Kelly to that venerable patriarch, in that he has come 
up here, Court after Court, to offer up his son, by command 
of the law. Unfortunate comparison ! under the facts of this 
case. There is another father and son, whose history is given 
in that book, much more appropriate in its application to 
these facts — David and Absalom ! Isaac was a good boy, and 
had never transgressed God’s law, nor wrung his father’s 
heart with anguish ; he was as pure and spotless as the inno- 
cent lamb, and hence an acceptable offering for sin ; from him 
and his seed all the world was to be blessed in the babe to be 
born in Bethlehem. Absalom, on the contrary, was a bad 
boy ; he slew, or caused to be slain, his brother ! He made 
war against his own father, and took his kingdom from him ; 
he wrung David’s heart with untold anguish, yet, notwith- 
standing all, David still loved him ! The paternal heart still 
yearned over his erring, wicked son, and when he heard that 
Absalom was slain, he exclaimed, “O, my son Absalom! My 
son, my son, would God I had died for thee!” And such I 
apprehend, is the feeling of old Mr. Kelly ; though his boy has 
erred and wrung his heart, and brought sorrow upon his de- 
clining years, he still, like David, loves him ! O, how strong, 
how enduring, is a parent’s love for their offspring! But, 
according to my brother’s theory, this aged father will “find 
a substitute for his innocent boy, so unjustly ‘persecuted,’ in 
the person of the man whom Russell saw standing inside of 
the canvas, near the door!” Don’t you know that the man 
with the black moustache and the broad face, soft hat with 
the wide brim, sorter mixed coat with the collar turned down, 
with a Colt’s five-inch in his hand, was an afterthought of 
Russell’s, fixed up to fit this case, and to acquit the Kellys? 
If not, I ask, why was not that man arrested? Did he not 
stay in the place all day, after Oxford was killed? Ah! gen- 
tlemen of the jury, that subterfuge won’t do. You know and 
I know, and the honorable gentleman himself knows, that if 
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it had been a fact that that doorkeeper had killed David Ox- 
ford, he never would have gotten away from this plaec alive. 
“If the blood of poor Oxford erjes for vengeance, not against 
the prisoner, but against the .showman/' 1 ask the gentleman 
why he has not been brought forward and tendered “as a 
substitute"? You know that if the showman was guilty and 
had escaped, they would find him, if he was on the top of 
this green earth. 

I say also with the eloquent advocate.’ “the State of fleorgia 
does not want the blood of an innocent victim to smoke upon 
her altars”; she does not want the showman punished for a 
crime he never committed. Nay more, she does not want the 
blood of any “to smoke upon her altars.” Our good old 
mother, the state, would prefer that all her children should, 
obey her laws, and live together as tin* children of a happy 
household, in peace and love. She sets her laws before us. 
and kindly, but firmly, tells us we must obey them. If we 
set up our will and our own law in opposition to hers, and 
thus incur the penalty of disobedience, w r e must meet the con- 
sequences. She said to John It. and Charles Kelly, on the 2d 
day of November last, “You must not go to that show-ground 
with arms on your persons !” She said to them further, “You 
must not engage in an affray.” She said to them further, 
“You must not kill any of my children, if you do I will punish 
you!” She intends these laws for our good; the best inter- 
ests of society are involved in an implicit obedience to them, 
and all other laws for the preservation of peace and the safety 
of the citizen. In violation of law, they were here on that 
day. But, says the gentleman, “were they not invited here by 
the showman? If invited, were they not here lawfully?” 
They were not invited to come and bring pistols, “deadly wea- 
pons,” with them, nor to come prepared to use them with such 
deadly effect; the showman had no right to invite anyone to 
violate a law of the state ! When the state imposed a tax upon 
shows, she thereby recognized them as lawful, and she prom- 
ised to throw around them, while on her soil, the mantle of her 
protection. For, gentlemen, however much private citizens 
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may disagree as to the propriety of attending such exhibitions, 
all states and statesmen encourage amusements for the peo- 
ple — and some states provide them at the public expense — 
upon the principle, 

“That all work and no play, 

Makes Jack a dull boy.” 

By the payment of the tax imposed by law (as I have before 
said), Ames’ circus was lawfully here on the 2d day of Novem- 
ber last. By carrying pistols on their persons, on that day, 
John R. and Charles A. Kelly were here in open violation, 
and in defiance of law! In other words, they were unlawfully 
here. 

But time admonishes me to hasten on. I cannot stop to an- 
swer all the arguments of both the learned gentlemen for the 
defense. With the most of their authorities I agree. We only 
differ as to their application to the ease at bar. My brother 
Wooten reads and comments at length upon the case of 
Keener v. State, 18 Ga. 194. Why, gentlemen of the jury, 
there is no analogy between that case and this. Reese went 
to the house where Keener was — “his castle” for the time 
being — breathing out “threatenings and slaughter against 
Keener.” Counsel read you how he went to the door and 
kicked upon it, and called to those within, “Bring out your 
d — d Keener”; he raised a stick over a woman’s head and 
told her “if she did not bring out her man Keener he would 
kill her”; he had threatened Keener’s life and those threats 
had been communicated to Keener. Reese was a desperate 
man, and Keener had enough to “excite the fears of a reason- 
able man.” Reese, undoubtedly, intended to commit a felony 
upon the person of Keener, or, at least. Keener had good 
cause to so believe, and hence the reason, for the Supreme 
Court ’s reversal of the judgment of the Court below in that 
case. The case of Munroe v. State is in the same category. 
There are some men on this jury who lived in Lee County at 
the time, and know all about the facts of that case. Dr. 
Ragan, I know, recollects it. Munroe was one of the most 
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peaceable of men. Macon, on the contrary, had the reputa- 
tion of being one of the moS desperate of men. Dr. M unroe 
was a member of the Inferior Court of the county, ami, as 
such, had, in his official capacity, ordered suit to be brought 
upon a bond which Macon had given as County Treasurer, and 
thus, being a leading member of the court, he had incurred the 
enmity of Macon. Macon had threatened his life, and those 
threats had been communicated to Munroe. Not only he. but 
every one else who knew the desperate* character of the man, 
believed he would, if opportunity were given, execute those 
threats. Well, Munroe endured, and hid, and skulked, until 
life became a burden, and until the dread alternative was im- 
pressed upon his mind, and convinced his judgment that he 
must either kill Macon or surrender up his own life. You 
know how he killed him — he shot him from an ambush, hut. 
when he shot, Macon was hunting for him, with his rifle on 
his shoulder and the triggers sprung! Macon was a good 
shot, and as quick as the lightning's flash, and hence Munroe 
had good reason to believe that his life depended upon his 
shooting Macon in the way he did. lie* had sufficient- eause, 
in the language of all the authorities, “to excite the fears of 
a reasonable man/’ If he did not, in fact, have, there was, 
at least, cause enough to raise a doubt, and he was entitled 
“to the benefit of that doubt.” 

Counsel for defense have stated the rule correctly as to cir- 
cumstantial evidence. I do not think, however, that this case 
depends upon circumstantial evidence. 1 think I shall be able 
to demonstrate to you that the* evidence establishing the guilt 
of the accused is of the most direct and positive kind. I agree 
with them also, that if there be a “reasonable doubt" upon 
your minds as to the guilt of the prisoner, it is your duty to 
acquit him. But bear in mind, that the doubt which would 
justify you in acquitting him must be a reasonable* one, not a 
capricious, uncertain doubt, having no foundation in truth. 
It must not be the creature of your own imagination, conjured 
up by your own brain, for the purpose of giving you a pre- 
text to acquit. The doubt must be raised in your minds by 
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a lack of evidence sufficient to produce conviction, either as 
to the commission of the crime itself, or as to the identity of 
the person committing it. You must be satisfied from the 
evidence, beyond a reasonable doubt, that either John R. or 
Charles A. Kelly produced the death of David Oxford, in 
manner and form as laid in the indictment, or you cannot 
convict the prisoner. 

But, gentlemen, the lateness of the hour reminds me that 
I must hasten to a conclusion. I have endeavored to answer 
some of the arguments advanced by the gentlemen for the 
defense. I cannot without wearying your patience advert to 
them all, as I hope I have shown you that those most plausible 
are utterly wanting in merit, sufficient to support the plea of 
innocence, when we apply the test of facts and the law as ap- 
plicable to this case. 

Having given you the law in the opening of the case, I shall 
not advert to it again. I simply ask you to keep the legal 
principles I there laid down firmly fixed in your minds, so 
that you may apply them to the evidence as we proceed to 
examine it, which I shall now do as briefly as possible. 

The first witness sworn for the state was David Young. 
But, before we commence our comments upon the testimony 
of any of these witnesses, I want you to get firmly fixed in 
your minds their various positions, and see what favorable 
positions they severally occupied for seeing all that trans- 
pired on that occasion. I want you also to remember the kind 
of witnesses introduced by the state — all of them, save one, 
of mature years; and all the adults, except one lady, were 
men, who, from their very appearance, if personally unknown 
to you, you would at a glance say were cool, calm and col- 
lected at the time, and saw just what they swore to, and noth- 
ing more nor less. 

Now, gentlemen, we have Mr. Young here, on this rail, in- 
side of the old circus ring, between the ticket wagon and the 
door of the side-show, and in full view of that door or “gang- 
way, ” as it is sometimes called ; a good position for observation 
anyone would say. As the difficulty progresses, and his curi- 
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ositv is excited, he advances a few steps, and takes position 
on the elevated ring of the old circus, still nearer the door, 
still nearer the parties engaged, and consequently in a still 
better position to see what was going on ; then his third and 
last standing position, as indicated at a point east from the 
ring of the old circus, still in full view of the parties, and also 
in view of the piazzza of his own house, standing as it does 
almost due south from this little canvas. Now, if anyone else 
fired either one of the three first shots which Young testifies 
about, you know he would have seen it.; he would have known 
it, and he would have exonerated John R. Kelly from the 
charge of being the assailant. Well, he swears positively to the 
first three shots being fired by him; did not see anyone else 
fire; did not hear anyone else fire; heard no other pistol fire 
except that in the hand of Mr. John Kelly. 1 want you to fix 
that fact in your minds firmly, and keep it there as we go 
along. Just as the third shot is fired Young sees his wife beck- 
oning to him from the piazza of his house, and starts home. 
He does not see any more shooting, but he secs and does some- 
thing else which we shall come to presently. It seems that a 
kind Providence so arranged these 1 witnesses to this bloody 
tragedy that some one of them should he in position to see 
what another could not see, and thus we have two more who 
saw every shot after the first one, and three who saw all fired 
that were fired after the third, and tin* persons bv whom they 
were fired at the same time. 

James Clark was inside of the side-show ; met Charles Kelly 
in there and shook hands with him ; loud talking; angry words 
commenced at the door, indicating a breach of the peace. 
Charles recognized the voice of his brother, and went back 
by the way he came in, through the door towards the difficulty. 
The loud talking, the angry words increased to such an extent 
that Clark did not think it safe to go out at the door, and- 
prudent man as he was — he raised the canvas at tne hack part, 
to the right of the “big ox” and went out. After he got out, 
he turned to his left, and passed around the south side of the 
little canvas. Just as he got about opposite the east side of 
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the little canvas, he heard the first shot; did not see it, nor 
know who fired it; he saw the mules and wagon across the 
ditch, and started for the wagon, to get behind it. Two other 
shots were fired, the last ball passing between him and the 
mules, before he reached them. Passing around the head of 
the mules, he took position here (pointing out to the jury 
(■lark’s position, as indicated on the diagram), in full view 
of the whole scene. What then did he see? What sight did 
Clark behold from this point of observation? The showmen 
firing at the Kellys, or at anyone else? No! he saw two men 
coming around this “fly” (pointing it out), one down on his 
left elbow and hip, trying to help himself along — alas! poor, 
unfortunate Ames — the other holding him by the right arm. 
What next? Then John and Charles Kelly coming around 
from the same direction — pursuing, not being pursued — each 
having a pistol in their hands, and firing in the direction of 
the men who were making their way off ! They continued to 
fire until the men disappeared under the canvas; they were 
firing in the direction of the canvas, and they ceased firing 
about the time the men disappeared ; saw no one else fire ; heard 
no other shots fired ! Three shots had been fired before he 
got behind the wagon, and he estimates the entire number that 
he saw and heard at from seven to ten shots. The next thing 
he heard w T as that, there was a man killed. He went around 
to the spot and found the man — alas, poor Oxford! — lying 
on his face dead. You know, gentlemen, that if anyone else 
had fired a shot after Clark took position behind that wagon, 
he would have seen it. 

Milton Gammage w T e will take up next. His position was 
also a good one ; also a different standpoint from either of the 
others, a little east of north on this diagram, from the door 
of the little show. He heard one shot, which he did not see — 
but Young did see who fired that — he then turned around and 
saw all the balance. “Who fired those shots, Mr. Gammage?” 
“John and Charles Kelly,” is the answer; they were the only 
persons he saw fire ; they were firing in the direction of the 
tent, at three men, who seemed to be getting away, and event- 
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ually went under the eanvas. lit* saw them go under the ean- 
vas, just to the left ot the door from when* the Kellys were 
shooting at them ! Any concert of action, showing a like mali- 
cious intent in the two Kellys, in all this? 

William R. Oxford was standing on the old circus ring — 
an elevation of about twelve inches above the surrounding 
earth just to the right ot the ticket -wagon, a little west of 
north from the door of the side-show, another good point of 
observation, there could not have been selected a better one. 
lie heard fuss at the door; saw John Kelly, the aggressor, and 
Charles, seemingly a peacemaker, apparently trying to pre- 
vent a difficulty, until John had fired Ids third shot, then 
Charles joined him in his murderous attempt, drew his pistol 
and commenced firing also; and, from that instant of time, 
gentlemen, there was “a union, or joint operation, of act and 
intention." on the part of both the brothers. After the third 
shot, according to this witness, also, the showmen commenced 
giving back and trying to get away. You will observe from 
this diagram that they disappeared from the view of 
this witness when they passed around this “fly/' on 
which the “big ox" was painted, and so In* says. (Pointing 
out to the* jury the position of Oxford.) Now, not to dwell 
longer on his testimony, as i must hasten on, you will observe 
the perfect corroboration between him and all the others; ami 
further, that the two Kellys were shooting as fast as they 
could. Now you know that two men each with loaded repeal- 
ers, intent on killing others, when they try to do so, can shoot 
very fast. Those two pistols must have been emptied in a 
very few seconds of time, and before Young got ten steps from 
the spot, in the direction of his home. 

Janies Miller, Reuben Cuise ami Tim Sullivan, all men of 
coolness and courage, as evidenced hv their appearance upon 
the stand, and all occupying different standpoints, saw no one 
else fire a pistol on that day, except John and Charles Kelly. 
If anyone else had fired at or towards the Kellys, they were 
in the line of fire; they were, as all men in their positions 
would have been, anxious for their own safety. Mr. Sullivan 
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turned and walked off, but the other two did not — they stood 
their ground, maintained their positions, and they saw no one 
else fire. Don’t you know they would have seen the show- 
men fire, if they had done so ! 

Mrs. Mary J. Halsey was on the ground, standing near the 
door of the side-show; had eight children under her charge; 
was waiting for her brother-in-law to return with the tickets 
which he had gone to purchase, when the shooting commenced ; 
did not know the men who were shooting, but says they were 
shooting towards the canvas. As the other witnesses, who 
knew the Kellys, all swear that they were shooting towards 
the canvas; then, the men whom Mrs. Halsey saw shooting to- 
wards the canvas were the same persons. By this witness we 
also prove the presence of women and children upon the 
ground at the time; their close proximity to this affray, and 
the terror it excited among them. As soon as pistols com- 
menced firing she took her little charge and left the ground, 
panic-stricken, as did hundreds of others, and sought the pro- 
tection which Mr. Hooks Brown’s house afforded. The scene 
may be better imagined than described. Women and chil- 
dren running in every direction to save their persons from the 
deadly effect of murderous pistol-balls, fired indiscriminately 
into a crowd at a public place and without regard to conse- 
quences! Is there not conclusive evidence of “an affray, in 
a public place, to the terror of the citizens and disturbance 
of the public tranquility” in this case, and that this prisoner 
and his brother were sole actors and participants in that af- 
fray? But counsel for the defense say that, James B. Avant, 
the first witness examined by them, proves that the first pistol 
was fired by someone else. I deny it, and appeal to his tes- 
timony to support me. He was standing on the wheel of the 
ticket-wagon, with his left side to the door of the side-show. 
He was intent upon the object which took him to the ticket 
wagon, viz. : the purchase of tickets for some ladies ; he heard 
the noise, but did not look that way until the first shot was 
fired ; he did not see who fired that first shot, but bear in mind 
that David Young did, that Wm. B. Oxford did ; that shot was 
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fired by John R. Kelly! Avant says the second shot came 
from the pistol of John R. Kelly, but the third shot, judging 
from the smoke, was fired by someone else; it looked to him 
like Mr. Charles Kelly had fended off the pistol in the hand 
of someone else, as the smoke arose about the hand of Charles 
Kelly. This was mere supposition on the part of Avant, 
"while we have the positive evidence of two other witnesses 
that the third shot was fired by tin* prisoner, and by no one 
else. Then how does Avant contradict the state's witnesses? 
Which had the best opportunity to see who was doing the 
shooting, all the time it was going on ? Positive testimony out- 
weighs negative, and consequently the evidence of the state’s 
witnesses is not shaken by Avant ’s. Put. Avant saw some- 
thing else the state’s witnesses did not see — he is positive 
about one thing, and that is, as to the bullet holes through 
this canvas, and in the “monkey-wagon.” SI ark the position 
of this “monkey-wagon” inside that canvas; the position of 
the “Albino woman, ” the “big ox,” and the place where 
Clark first, and Oxford next, went out. (Showing them the 
diagram.) Did not these balls rain like leaden hail on that 
canvas, through it into the “monkey-wagon”; into the mother 
of the Albinos” and into poor Oxford. The showmen did not 
fire them, because they were next to the canvas; the* Kellys 
were outside of the showmen, firing at the showmen “and fir- 
ing towards the canvas”! Then, if the Kellys did not fire the 
balls that went through the canvas, into the monkev-wagon, 
into the mother of the Albinos, and into and through the body 
of Oxford, who did? 

Having thus glanced at the testimony of Avant, merely for 
the purpose of demonstrating that it does not contradict the 
state’s witnesses, as to the identity of the person who fired the 
first three shots, as well as to demonstrate that the shots fired 
by the Kellys went through the canvas and into the monkey- 
wagon, I wish you to weigh and consider this latter fact, in 
connection with the evidence of another one of the state ’s wit- 
nesses, viz. : 

George Young, the little boy, testified before you with all 



826 


IV. AMERICAN STATE TRIALS 


the? composure to be expected of a witness much older than 
himself. He told just what he knew, and no more. He 
knew little, and knew that little well. He saw David Ox- 
ford when he came out of the? side-show, with his child 
in his arms. lie says that Oxford lifted up the canvas, on the 
back side next to the big circus, and came out half bent: that 
he ran in the direction of his father's house, until he fell, with 
his child still in his arms ; that he saw his father, David Young, 
when he went to where deceased was lying, take the little child 
out from his embrace and hand it over the fence into his own 
yard ; that was all he knew, except that he saw the two Al- 
binos come out of the side-show at the same place Oxford came 
out at and immediately after he did ; and, bear in mind, gen- 
tlemen of the jury, George Young saw no one else come out 
with Oxford. 

Now, Dr. Price testifies that deceased must have been in 
a stooping position when he received his death-wound, from 
the fact that the ball came out about four inches higher up 
the body than where it entered it, and that he could not have 
kept on his feet more than one minute after the wound was 
inflicted; that he (witness) was inside the big circus, on a seat 
near the top; had his little son with him; heard three balls 
strike that big canvas near where he was; sat perfectly still 
until the firing ceased; does not think there was exceeding 
ten shots fired. After the firing w r as over about one minute, 
lie looked out between the top and side canvas, and saw de- 
ceased lying with his child in his arms; started out to go to 
him and wdien he got outside ; he found that Young had taken 
the child away. 

Now r , gentlemen, let me call your attention once more to this 
diagram ; look at the position occupied by Dr. Price inside the 
circus as indicated by him (pointing out the spot to the jury), 
and you see that he was in exact range with the Kellys. In 
firing in the direction of the little tent, such balls as missed 
the monkeys wagon, the Albino woman and David Oxford, 
passed entirely through the little canvas and struck the big 
circus canvas beyond. 
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And now let us recur once again to the evidence of David 
Young, and take it up just where we left him to bring in the 
evidence of James Clark. Young saw three shots fired by 
John R. Kelly ; just as the last shot was fired he saw his wife’s 
signal from his piazza. Like all wives, she was anxious for 
her husband’s safety and wanted him to come away. He 
strated to his house, and when he had gotten about twenty 
steps, his attention was called to the little child in the arms of 
a man lying on the ground about dO or df> feet south of the 
little canvas. Don’t you know from the testimony of the other 
witnesses that the fire had ceased before Young had gone ten 
steps in the direction of his home? Don’t you know also that 
if the men had been still shooting in the direction of the little 
canvas, it would have been dangerous for Young to have gone 
to where Oxford was lying? As soon as Young’s attention 
was called to the little child, he turned aside to the right and 
went to where deceased was lying, took the little child, all 
bloody, out of its father’s arm, carried it to his yard-fence, 
and handed it over to someone who was there to receive it. 
When he handed the child over the fence, Mr. and Mrs. Rus- 
sell were inside of David Young’s yard: bear that fact in 
your minds also. 

We have thus examined Young, Clark, Win, 11. Oxford, 
Gammage, Miller, Guise and Tim Sullivan, all of whom saw 
the shooting, and no one saw anyone else shoot except John 
and Charles Kelly. Then, according to this array of testi- 
mony, no one else could have killed David Oxford. It must 
have been oik? or the other of these men. To break the force 
of this testimony, they have introduced several witnesses 
whom I shall not refer to by name; as 1 said in the opening, 
I shall give them the “charity of silence,''* and leave to your 
minds the impressions made upon them by their evidence as 
detailed from the stand. I am sorry for them ; they ought not 
to have been brought here. Hut they rely mainly upon Wil- 
liam R. Russell, the man whom, according to my brother Woo- 
ten, I threatened to “destroy. ” I am not in a humor to eut 
him up into “chigger meat,” as the gentleman will have it, 
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but I don’t think his evidence is entitled to any weight what- 
ever with you — as I think I have alredy sufficiently shown — 
and I shall now proceed to give you my reasons still further 
for that belief. I appreciate the motive of Mr. Russell in try- 
ing to extricate his friends from the awful situation into which 
his own improper, wicked and reckless act has placed them, 
while I condemn the means which he employs for that pur- 
pose. But for Russell’s difficulty with the doorkeeper, there 
would have been no bloodshed here on that day. The Kellys 
undoubtedly took up his quarrel, and sought to avenge what 
they understood to be an insult offered to him. He ran away 
and they did his fighting for him. Perhaps Russell intended 
simply a little bluster and bravado, “Sound and fury signify- 
ing nothing.” They intended something more. Well, in or- 
der to acquit the prisoner, Mr. Russell places himself inside 
this side-show along with David Oxford. After the row com- 
mences outside the door, thinking “discretion is the better 
part of valor, ’ ’ he starts to go out at the back side ; as they go 
under the canvas, and while he is stooping down with the can- 
vas resting on his right shoulder, he facing south at the time, 
passing his wife and children out with his left hand, and while 
the firing is going on rapidly outside the door, in the hurry 
and excitement of such a moment, he sees a man with a black 
moustache, with a broad brimmed, low crowned soft hat on, 
with a “sorter mixed” coat on, and with a “Colt’s five-inch” 
repeater in his hand, with the muzzle pointing down as though 
he had just fired it, with smoke between himself and the man. 
Wonderful ! Astonishing exhibition of clear sightedness on 
the part of this wonderful witness ! He not only saw the man, 
the color of his moustache, measured the width of the brim and 
height of the crown of his hat, and the color of his coat, but 
actually measured his pistol, and could readily tell that it was 
a “Colt’s five-inch”! and all in a few seconds of time, accord- 
ing to his own testimony, lie saw all this across a thirty-foot 
canvas, while he was down in a stooping position, with the 
canvas on his shoulder, engaged in passing out his wife and 
children, and in a space of time that would have been con- 
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sumed in walking across this court room, not more than thirty 
feet! And while he was seeing this, according to his testi- 
mony, Miss Mattie Reynolds, one of defendant's other wit- 
nesses, sworn next after him, says he was outside, that he ran 
up and fired two shots and then ran off! His memory is good, 
but not reliable as to his own pistol, which you will remem- 
ber, Miller and Solomon both swear he drew upon the door- 
keeper, and which Solomon says he fired once in the melee 
outside the door! And yet, both himself and his wife swear, 
he did not draw a pistol on that day ! You will also remember 
the testimony of Mr. Peeples, one of the jurors who tried 
Charles Kelly, and who heard Russell's testimony on that 
trial. He says that Russell then swore that he was facing 
west while under the canvas, with the canvas resting on his 
left shoulder, and that ho passed his wife and children out 
with his right hand. Strange! passing strange, that his mem- 
ory should be so good about some things, and so utterly want- 
ing in others of equal importance. He forgot that he hud or 
drew a pistol himself, forgot that he fired a pistol himself on 
that bloody day; and although it lias been but little over two 
months since he testified from the stand before, he has also 
forgotten that he then told the jury his left shoulder held up 
the canvas; that he faced west ; that he passed out his wife 
and children with his right hand. He now f reverses the whole 
thing, and tells it altogether different. Is such a witness wor- 
thy of belief? 

But, says my brother Wooten, “the mind looks out for a 
motive to action in this case”; and he endeavored to show you 
that it was reasonable to suppose the showman did this thing, 
because he had a difficulty with Russell at the door, and 
wanted satisfaction. I fail to see it in that light. At the in- 
stant of time, according to Russell, while this bloodthirsty 
showman was thus standing calmly within the tent, bent on 
shooting two unarmed men, who were escaping from the tent, 
one of them with a little child in his arms, and the other with 
a wife and three children in his company, his friends were 
being murdered just outside of that tent, within a few feet 
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of where he stood, and the two Kellys were riddling the can- 
vas just behind him with balls from their pistols! If a show- 
man, or anyone else, had stood where Russell placed him, one 
or more balls would have passed through his body ; he w r as not 
there, gentlemen ! If the showman had been intent on shoot- 
ing anyone, he would have been outside, assisting his own 
people — not inside, where he was in more danger to himself, 
shooting at unarmed men ! Neither was Mr. Russell inside that 
tent ; lie did not, as he says he did, go out with David Oxford ; 
if he had done so, George Young would have seen him, and 
if he been inside when the fuss commenced, James Clark would 
have seen him. Again, gentlemen, take Russell’s account of 
his parting from David Oxford, after they got outside of the 
little canvas, and how heartless, how wanting in all the in- 
stincts of humanity, does he make himself appear! lie saw 
the blood gush from his mouth with such force as to stain the 
dress of his wife, as to spot the dress of his child, as to red- 
den the beard of the poor death-stricken man; he heard him, 
in the agony of that moment, exclaim, “Lord, have mercy, ” 
and then took his wife and children and went away from him, 
as though he had been a wild beast, instead of that wife's 
brother; no offer to aid him; no hand extended to break the 
force of his fall upon the ground ; no thought or care for the 
poor little child already orphaned, and covered with its par- 
ent's blood; no call for a doctor, to save him, or make an ef- 
fort to do so; nor does he again even inquire for him, or try 
to learn what has become of him, or go even to shed a tear 
over his corpse; until others, and perhaps strangers’ hands 
had borne him from thence to the drug store of Dr. Cheatham ! 

I do not believe that even Russell could have been so utterly 
callous and cold as to have acted in any such a way. And to 
cap the climax of his own infamy, instead of raising the hue 
and cry against this man with the “black moustache/' with 
the “broad-brimmed soft hat,” the “sorter mixed coat.” and 
the Colt's ever to be remembered “five-inch,” who killed 
David W. Oxford while he was passing out of that tent in 
company with him; instead of searching through the whole 
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circus company, into every wagon-box. or other hiding place, 
until he found him, and had him committed to prison, to an- 
swer for that atrocious crime, lie does what ? Goes off in 
search of liis little boy! And Young tells you he saw that 
doorkeeper, that terrible man, that cold-hearted, diabolical 
murderer, according to Russell, here in this court house next 
day! Why was he not then arrested ' Ah ! just because he 
was innocent; just because Russell had not then had sufficient 
time to concoct his base fabrication. Away then with such a 
witness; he is utterly unworthy of belief. I commend to his 
defenders another passage from that venerable book brought 
into court tonight: “Lying lips are an abomination to the 
Lord, but they that deal truly are his delight. He that speak- 
eth truth sheweth forth righteousness, but a false witness de- 
ceit!” 

“The mind, in looking out for a motive to action,” utterly 
fails to find any motive, or any incentive, that could have 
prompted Ames, or any of his men, to have insulted anyone in 
such a gross manner, as is charged against them, on that 
day. He, as proprietor, had invested an immense Hum of 
money in that venture. His object was to make money, and 
in order to realize this expectation, he had to be popular 
with the people, as well as make his exhibitions attractive, so 
as to draw crowds to witness the performances. He was a 
popular man, and for one pursuing his calling, a very gen- 
tlemanly, quiet and unobtrusive personage. Hr would not 
have kept in his train a single person who would have insulted 
anyone, much less a woman! Jf for no other reason, because 
it would have been a bad policy to have done so; his success 
and profits depended upon popularity and attractiveness. An 
insult offered to a lady in Dawson, though unavenged l>v her 
friends, would have followed him wherever he went, and 
would have told against him. by keeping other ladies away 
from his exhibitions. Again, his popularity depended upon 
the prompt suppression of all rowdyism on his grounds about 
his show. If he permitted a Russell and his hackers to run 
off his doorkeeper in Dawson, and endanger the lives of women 
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and children in Dawson, men of similar dispositions might do 
the same thing elsewhere, and soon he would have had no 
spectators, and for the want of them his enterprise would not 
have been productive of profit. All Ames or his men tried 
to do on that day was to preserve the peace. In the interests 
of peace and good order he yielded up his life. No one heard 
any call for “gun-men” on that day, save one of the defend- 
ant’s witnesses, and if there were any such persons on the 
ground, they certainly did not use their guns against this pris- 
oner and his brother, as they might justly and lawfully have 
done. But, gentlemen, exhausted nature cries for rest. The 
lateness of the hour admonishes me that it is time to close this 
argument. I have endeavored to discharge my duty, and al- 
though it may have been done in a feeble way, yet I feel I 
have done so to the best of my ability. My skirts are clear, 
whatever may be the result; and as I retire from your view, 
one more scene in this drama will have closed. Soon the re- 
sponsibility will rest on you alone, and may the Great Father 
of us all guide you by His wisdom in coming to a just and 
righteous verdict; one that will meet the approval of those 
who are to come after us, when you and I, together with the 
passions and prejudices of this hour, shall have passed away. 

THE CHARGE OF THE COURT. 

Judge Harrell. Gentlemen of the Jury: It is scarcely 
necessary for me to remind you of the importance of the case 
now about to pass into your hands for your exclusive action. 
The patient and attentive manner in which you have inter- 
ested yourselves in the investigation since it was submitted 
to you, shows that you fully appreciate not only its impor- 
tance, but the magnitude of your responsibilities in connection 
with it. 

As jurors you stand as the representatives of society, to de- 
clare whether the laws made for its protection and security 
have been violated. On the one side is the good order, peace 
and dignity of the state, the majesty and dignity of the laws 
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and the protection of every citizen; on the other, is the life 
or death, liberty or imprisonment of the prisoner at the bar. 
The issue is formed upon this bill of indictment : The State v. 
John R. Kelly, who is charged with the crime of murder, and 
the oath which you have taken informs you that the issue is 
to be well and truly tried, and a true verdict given according 
to the evidence — without prejudice— without favor— with 
minds perfectly impartial between the state and the accused. 
Public opinion— popular feelings— individual prejudices for 
or against the prisoner, have nothing to do with the case. As 
far as your duties are concerned, it is a matter for the judg- 
ment to determine, influenced solely by the law and the evi- 
dence as submitted to you from the stand. And whatever the 
facts proven and the law applicable to the case demands, 
should be honestly, conscientiously and fearlessly pronounced. 
For consequences you are not responsible; your duties cease 
with your verdict, and if those duties are properly perfomed, 
there your responsibilities end also. You speak — not your 
private opinions as citizens, upon a matter in which you an 
at liberty to exercise a choice or use a discretion — but as rep- 
resentatives of the law, sworn to execute its behests — you pro- 
nounce the judgment of the law. 

If the prisoner at the bar has violated the law, he should 
receive the punishment affixed to such violation. If he is in- 
nocent, he should go forth from the temple of justice with his 
innocence vindicated by your verdict. And in determining 
this question, you cannot go outside of law — you cannot be 
influenced by any considerations outside of the evidence. If 
you should do so, your verdict would not speak the truth ac- 
cording to law, and whether it was one of “ guilty” or “not 
guilty,” you would be equally culpable. To err on the one 
side is as criminal as to err on the other. Fortunately for us, 
as far as the law is concerned, there has been so many adjudi- 
cations of the principles controlling cases of this kind, that 
there is little room for error or mistake ; and those adjudica- 
tions cover not only the general principles that govern the case 
itself, but they guide the jury in their investigations, and 
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point out the manner in which they arrive at a conclusion or 
true verdict. 

The rules of law prescribing your powers in criminal cases, 
the mode of construing evidence, the degree of credit to be 
accorded to individual witnesses, and the sufficiency of evi- 
dence necessary to authorize you to come to a conclusion are 
plainly laid down, and as well defined as the law of the crime 
itself, and it is a matter of congratulation to me, 
that in giving to you in charge the law of this case I 
am able to do so upon nearly all of the principles involved, 
in the words of Judges who have honored the bench by their 
legal attainments and personal integrity, and which have re- 
ceived the endorsement of our Supreme Court. 

And first, as to your powers: In criminal cases, you are 
made the judges of the law as well as of the facts. But this 
power does not loose you from all restraint and turn you over 
to the exercise of an unbridled discretion or arbitrary judg- 
ment. It does not authorize you to declare law to be not law 
or something which is not law to be the law, or that it should 
be different frpm what it is, or that it is a hard law and ought 
not be executed. Your powers have been so well defined in 
this respect by the Supreme Court that I will read it to you 
from the case of Brown v. The State, so that there cannot be 
a mistake on this question: “Nor does it mean (speaking of 
the powers of the jury to judge of the law) that jurors may 
do as they please or disregard the law as given them in charge 
by the Court. If the Court errs in its rules or charges the 
parties may except and have its errors corrected. If the jury 
should disregard or set aside the charge of the Court, their 
errors would be irreparable, and the rights of parties jeop- 
arded or even destroyed ; for, as no power is given to juries 
to declare the law, no tribunal has been established to correct 
their errors of law.” 

And further, “the section of the Code declaring jurors to be 
judges of the law as well as of the facts, furnishes the mean- 
ing of these words, by saying they shall in every case find 
a general verdict of guilty or not guilty. To do this it is abso- 
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lutely necessary for them to come to a conclusion dependent 
upon both the law and the facts. They must say to themselves 
the facts are so and so, and the law is so and so, and the ac- 
cused is therefore guilty ov not guilty/’ 

But it does not follow from this that tin* jury may make up 
their judgment of either the facts or law from any other than 
the legal sources of information. 

Where do you get the facts? Have you any rigid to imag- 
ine them ? Must you not look to the evidence for them ? Sup- 
pose a Judge was to charge the jury that they were not hound 
to find according to the evidence — that if they had a notion 
about the case not derived from the evidence, they might re- 
ject the evidence and find upon that notion. Would not 
such a charge be in the very teeth of that oath, which binds 
them to find according to the* evidence ! They must, it is true, 
judge of the facts. They must determine, whether or no, un- 
der the evidence, the prisoner is guilty or not guilty. But 
they must take the evidence, as it conies before them, through 
the proper legal channels, and nothing is evidence that does 
not come in that way. 

So, also, of the law. To find a general verdict of guilty or 
not guilty they must come to a conclusion as to what is tlu 
law of the case. They must apply their conclusions as to the 
law, and their conclusions as to the facts together, and they 
must, from their judgment of both the law and the facts, find 
a verdict. But how are they to get at a knowledge* of th<* law? 
This Court has said that they cannot even carry the Criminal 
Code to their room. They are generally plain men, unskilled 
in the law. Is it possible that our law-givers intended to 
leave so grave a thing as the law of crimes to the consciences 
and good sense and “internal suggestions” of a jury? We 
think not. The law appoints a channel by which its rules and 
regulations get to the jury. It is made the duty of the Judge 
to convey it to them. In the case of Keener v. State*. 18 0a. 
230, 231, Judge Lumpkin said: “It is the duty of the Judge 
to declare to the jury what the law is, with its exceptions and 
qualifications, and then to state hypothetically to the jury, 
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that if certain facts which constitute the crime are proven to 
their satisfaction they will find the prisoner guilty, otherwise 
they will find him not guilty.” 

It is made the duty of the Judge to tell them the whole 
law of the case. He may read it to them, or give it to them in 
his own words, or he may assent to, or dissent from, legal 
propositions advanced by counsel upon one side or the other. 
He is the channel through which, under the law, the jury get 
the law of the case before them. 

When a jury are impanelled, they are presumed to know 
nothing of the case. The pleadings, the evidence, and the 
charge of the Court put it before them, and in forming their 
judgment upon the law and the facts, they are just as much 
at liberty to pay no heed to the evidence as they are to pay 
no heed to the charge of the Court. The latter is the channel 
through which they get the law, the former is the channel by 
which they get the facts, and they have as little right 
to take up their internal suggestions of the one as they do of 
the other. It is unfair and unjust to cast upon juries any 
such duty as is claimed for them. What conscientious man 
would undertake under his oath, to say what was the law of 
a case, if you deny him access to the law books and tell him 
that the Judge is not a sure guide? If you command him to 
judge and shut him up from the means of judging, you do 
as the eastern king did with his soothsayers — you command 
him not only to tell the meaning of the dream, but what the 
dream was. This a Daniel, and a Daniel alone, was equal to, 
but no man unlearned in the law of these days, however acute, 
with a full consciousness of the task he had undertaken, would, 
as we think, be willing, under his oath, to march up to it ; and 
our experience is, that our purest and most intelligent jury- 
men never attempt it. 

Lawyers and Judges may tell them such is their right and 
their duty, but they nevertheless take the Judge as their or- 
acle, and feel, and we think rightly, that they have satisfied 
their oaths when they take the law from the Court without 
question. 
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That class of jurymen, who find verdicts upon their own 
notions of the law, are generally the same class who act upon 
their own notions of the facts and care as little for what the 
evidence teaches as they do for the law. Prom this you will 
see, declared by the law itself, the extent of your powers in 
judging of the law. 

Next, as to your powers and duties in relation to the evi- 
dence. In construing the evidence it is the duty of the jury, 
when an apparent discrepancy exists between the testimony 
of different witnesses, to reconcile the whole together, if it 
can be done, so as not to impute perjury to either. If, from 
contradictory statements of a witness, or from conflicting 
statements of different witnesses, this cannot be done, then 
you must make your judgment from the weight of evidence, 
and the weight of evidence itself is determined by legal rules 
applicable to each case. You cannot, arbitrarily, discard the 
testimony of a witness. You cannot, from your private knowl- 
edge of the standing and character of a witness, or from cir- 
cumstances in your knowledge, acquired outside of the case, 
attach more or less credit to one than another. This would 
be relieving yourselves from the rules of law and following 
your own “internal suggestions' ’ or discretion. 

In cases where these is no reason for you to believe that, a 
witness is wilfully false, you must look to the circumstances 
in proof — concerning which there is no doubt — the reason- 
ableness of his testimony; his means of knowledge of tin* facts 
whereof he testifies; his interest, if any, in testifying; Ids 
intelligence, and capacity, and manner of testifying, and de- 
termine the value of his testimony in connection with that of 
others. 

In cases where the conflict of testimony is of such character 
as to produce on the minds of the jury a reasonable opinion 
that a witness has sworn falsely, or his credibility is at- 
tacked, you must look to the evidence introduced or used for 
the purpose of attacking his credibility, and from that evi- 
dence, taken in connection with the circumstances above men- 
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tioned, determine the degree of credit you will attach to his 
statements. 

A witness may be impeached in three methods: 1st. By 
disproving the facts testified to by him. 2d. By proof of con- 
tradictory statements previously made by him as to matters 
relevant to his testimony and to the case. 3d. By evidence as 
to his general bad character. 

Until the testimony of witnesses are affected, as in the first 
instance, or their credibility is attacked in one of these ways, 
all stand before you equally credible, and one is to be believed 
as much as another, and every fact testified to by them is to 
be taken as true. The law is explicit. 4 ‘Witnesses must be 
believed, unless they be impeached in some of the modes which 
the law declares sufficient to throw suspicion on their testi- 
mony. If their evidence be in no manner impeached, it is en- 
titled to implicit belief, and the jury which disregards it in- 
curs the guilt of wilful or reckless error.” 

Then as to the sufficiency of evidence. The law declares 
that, <4 in legal investigation moral and reasonable certainty 
is all that can be required. In criminal cases a greater 
strength of mental conviction is necessary to justify a verdict 
of guilty.” It does not require the precision of mathematical 
demonstration. It does require moral certainty, and also that 
before a verdict of guilty can be rendered in any criminal case, 
the guilt of the accused should be established beyond a reason- 
able doubt. 4 4 After a due consideration of all the evidence, 
construed according to the rules of law, if a reasonable doubt 
should remain on the minds of the jury there is no question 
as to its effect. When the minds of the jury cannot come to 
a satisfactory conclusion on the issue before them from the 
evidence properly considered, they should leave the parties 
as they find them,” is the rule in both civil and criminal 
cases. But a greater degree of caution should be observed in 
coming to a conclusion when life or liberty are involved in 
the issue. A reasonable doubt arises from the absence of that 
amount and quality of evidence which ought to satisfy the im- 
partial and unprejudiced judgment of a reasonable and con- 
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scientious man of the guilt of the accused, and would render 
it improper to convict. Doubt ceases where there is mental 
conviction. There can be no mental conviction where there is 
doubt. But a man may be satisfied that where there is au 
equipoise in his mind after putting in the balance all of the 
circumstances pro and con, a particular plan or project, or in 
other words, when there is a doubt, it would be wrong for 
him to act. It is no more than the abstract proposition, that 
a man's judgment ought to be convinced before he acts. 

It is not the doubt that satisfies, but the insufficiency 
of the evidence in some of the respects in which it may he 
proper to consider it, that leaves the mind in such doubt as to 
render it improper to act upon it. If the mind is wavering, 
unsettled, cannot be satisfied from the evidence whether the 
crime was committed at all, it would he improper to convict.. 

But the jury ought never to be left to infer or conjecture 
that they can create a doubt for themselves and act upon it 
for the exculpation of the guilty. A thousand fancies may 
suggest themselves to skeptical minds to create unsubstantial 
doubt, as that witnesses may not remember accurately — may 
be mistaken — -may swear falsely, etc. Such things are not 
allowable. Witnesses must be believed unless they are im- 
peached in some of the modes which the law declares sufficient 
to throw suspicion on their testimony. If their evidence be 
in no manner impeached, it is entitled to implicit belief, and 
the jury w T hich disregards it incurs the guilt of wilful or reck- 
less error. 

Under these rules for your guidance, determine from the 
evidence whether the prisoner is guilty of the crime with 
which he stands charged, or one of less grade, or whether he 
is not guilty. 

And to enable you to come to a legal conclusion, the Court 
will read to you the law of the crime itself as it is plainly and 
distinctly prescribed in our Penal Cod e : 

“Homicide is the killing of a human being of any age or sex and 
is of three kinds — murder, manslaughter, and justifiable homicide.’’ 
Code, Sec. 4253. 
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“Murder is the unlawful killing of a human being in the peace of 
the state, by a person of sound memory and discretion, with malice 
aforethought, either express or implied.” Code, Sec. 4254. 

“Express malice is that deliberate intention unlawfully to take 
away the life of a fellow-creature, which is manifested by external 
circumstances capable of proof.” Code, Sec. 4255. 

“Malice shall be implied where no considerable provocation ap-> 
pears, and where all of the circumstances of the killing show an 
abandoned and malignant heart.” Code, Sec. 4256. 

“Manslaughter is the unlawful killing of a human being without 
malice, either express or implied, and without any mixture of delib- 
eration whatever; which may be voluntary upon a sudden heat of 
passion, or involuntary in Ihe commission of an unlawful act, or a 
lawful act without due caution and circumspection.” Code, Sec. 4258. 

“In all cases of voluntary manslaughter there must be some 
actual assault upon the person killing, or an attempt by the person 
killed to commit a serious personal injury on the person killing. 
Provocation by words, threats, menaces or contemptuous gestures, 
shall in no case be sufficient to free the person killing from the 
crime and guilt of murder. The killing must be the result of that 
sudden, violent impulse of passion supposed to be irresistible; for, 
if there should appear to have been an interval between the assault 
or provocation given and the homicide sufficient for the voice of 
reason and humanity to be heard, the killing shall be attributed to 
deliberate revenge, and be punished as murder.” Code, Sec. 4259. 

“Involuntary manslaughter shall consist in the killing of a human 
being without any intention to do so, but in the commission of an 
unlawful act, or a lawful act which probably might produce such 
a consequence in an unlawful manner; provided, always, that where 
such involuntary killing shall happen in the commission of an un- 
lawful act, which in its consequences naturally tends to destroy 
the life of a human being, or is committed in the prosecution of a 
riotous intent, or of a crime punishable by death or imprisonment 
in the j penitentiary, the offense shall be deemed and adjudged to be 
murder.” (ode, See. 4261. 

“Justifiable homicide is the killing of a human being by com- 
mandment of the law, in execution of public justice; bv permis- 
sion of the law, in advancement of public justice; in seif-defense, 
or in defense of habitation, property or person against one who 
manifestly intends or endeavors by violence or surprise to commit 
a felony on either; or against persons who manifestly intend or 
endeavor in a riotous or tumultuous manner to enter the habitation 
of another for the purpose of assaulting or offering personal vio- 
lence to any person dwelling or being therein.” Code, Sec. 4264. 

“A bare fear of any of those offenses, to prevent which the hom- 
icide is alleged to have been committed, shall not be sufficient to 
justify the killing; it must appear that the circumstances were 
sufficient to excite the fears of a reasonable man, and that the party 
killing really acted under the influence of those fears, and not in 
a spirit of revenge.” Code, Sec. 4265. 

“If, after persuasion, remonstrance or other gentle measures 
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used, a forcible attack or invasion on the property or inhabitation 
of another cannot be prevented, it shall be justifiable homicide to 
kill the person so forcibly attacking or invading on the property 
or habitation of another; but it must appear thut such killing was 
absolutely necessary to prevent such attack and invasion, and that 
a serious injury was intended or might accrue to the jierson, prop- 
erty or family of the person killing.” Code, Sec. 426(5. 

“If a person kill another in his defense, it must appear that the 
danger was so urgent and pressing at the time of the killing that 
in order to save his own life the killing of the other was absolutely 
necessary; it must appear, also, that the person killed was the as- 
sailant, or that the slayer had really and in good faith endeavored 
to decline any further struggle before the mortal blow was given.” 
Code, Sec. 4267. 

“All other instances which stand upon the same footing of rea- 
son and justice as those enumerated, shall he justifiable homicide.” 
Code, Sec. 4268. 

You will, in the first place, impure from the evidence 
whether the deceased came to his death at the hands of the 
prisoner, or in case lie did not, whether he was slain by Charles 
A. Kelly, and the prisoner was present-, aiding and participat- 
ing in the acts of Charles A. Kelly, that caused his death with 
like intent. For where two or more persons, acting together 
with a common intent and purpose, arc present- at the commis- 
sion of a crime, though the deed may be wrought by the hand 
of one alone, all who are present aiding, abetting, or giving 
countenance to it are alike guilty — the law makes no distinc- 
tion between them. Any act done by one of the party in pur- 
suance of the common purpose and with reference to it is, in 
contemplation of law, the act of all ; and proof of such act is 
evidence against any or either of the others w T ho were engaged 
in the combination. To make out the guilt of the one who, in 
fact, did not strike the mortal blow, it is necessary that the 
proof should show that lie was acting in concert with him who 
did, moved by a common intent and purpose. 

It is not necessary that an actual verbal agreement or un- 
derstanding between the persons should be proved, such con- 
cert of action or intention may be inferred from joint acts, 
coupled with circumstances which would show that they were 
engaged in the same act, with the same intent. Presence and 
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participation in the act committed is evidence from which the 
jury might infer consent and concurrence. 

If you should find, from the evidence, that the prisoner 
himself fired the shot which killed deceased, or that Charles 
A. Kelly did it and prisoner was present, acting in concert 
with him, moved by the same design with common intent and 
purpose, your next inquiry will be as to the grade of the 
homicide. And first, ‘ ‘whether the facts in proof are sufficient 
to bring it under the definition of murder/ ’ That is, whether 
the deceased was killed with malice aforethought, either ex- 
press or implied. Express malice, as I have shown you, is 
“the deliberate intention to take away the life of a fellow- 
creature, manifested by circumstances capable of proof/’ And 
the law declares that malice shall be implied where no consid- 
erable provocation appears, and where all of the circumstances 
of the killing show an abandoned and malignant heart. This 
is a question for your exclusive determination under the law, 
and in coming to a conclusion thereon you should consider 
all of the evidence before you, elucidating the acts and the 
motives of the parties engaged in this unfortunate affair — 
the circumstances attending and surrounding the homicide — 
the place where it occurred and the manner of its occurrence 
— tlie necessity of its commission, or the recklessness with 
which it was committed, if there should be evidence of that 
fact — the want of provocation, or the justification thereof — 
are all to be considered, as they are severally established or 
disproved by the evidence, by you in determining the ques- 
tion of malice. 

The fact that a man goes armed, contrary to law, prepared 
for any emergency, is proven, is a circumstance from which 
the jury may infer malice. And it is contrary to law for any 
person to have or carry about his person any pistol, except a 
horseman’s pistol, unless he carries it in an open manner and 
fully exposed to view. And since the Act of 18th October, 
1870, it is against the law of this state for any person to carry 
about their person any dirk, bowie-knife, pistol, or revolver, 
or any kind of deadly weapon, to any court of justice, or any 
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election ground or precinct, or any place of public worship, 
or any other public gathering in this state, except militia mus- 
ter grounds. 

The use of a deadly weapon by a person in an assault upon 
another is evidence of malice and felonious intent. The wan- 
ton and reckless discharge of tire-arms into a large crowd, if 
without sufficient provocation to justify it, is also an evidence 
of malice. The want of sufficient provocation to justify the 
killing is also an evidence of the existence of malice. All of 
these, however, and any other evidence of malice may be re- 
butted by showing a sufficient provocation on the part of the 
person killed to justify the killing, or reduce it to a lower 
grade of homicide. Hut there must be an actual assault or 
some considerable provocation oilier than by words, threats 
menaces, or contemptuous gestures, to reduce the offense from 
murder to manslaughter. ]f an assault or such provocation 
exists, and there is not a sufficient interval between the assault 
and such provocation for passion to cool and the voice of rea- 
son and humanity to be heard, tin* offense is reduced to vol- 
untary manslaughter. Hut if there is no such assault, or other 
considerable provocation equivalent, to justify the killing or 
reduce its grade, then the slayer is guilty of the highest of- 
fense, murder. 

You will look into the evidence, and from the facts in proof 
determine this question. Hut if the facts in proof arc not 
sufficient to make it a case of murder, then inquire whether it 
be manslaughter. And you will observe the great distinction 
between murder and manslaughter is that the first is accom- 
panied by malice, either express or implied, and the latter is 
not so accompanied, nor by tin* least degree of deliberation 
(for the least deliberation involves malice), and makes it mur- 
der. Every case of homicide not accompanied by malice, ex- 
press or implied, is a case of manslaughter or justifiable homi- 
cide. Manslaughter differs from murder in the important par- 
ticular of the absence of malice as when it happened 
in a sudden heat of passion, — when passion bar; obtained 
dominion over reason and the gentler feelings of the heart. 
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From a respect to human infirmities, the law in such cases 
mitigates the offense and reduces it from murder to man- 
slaughter. Still, this is unlawful, the law not permitting any 
man to avenge his own wrongs, either real or fancied, by kill- 
ing the supposed offender, unless in cases of great emergency. 
There must be some actual assault on the person killing, or 
an attempt by the person killed, or some considerable provo- 
cation by him other than provocation by words, threats, men- 
aces or contemptuous gestures, and the killing must be the 
result of that sudden, violent heat of passion supposed to be 
irresistible under such assault, such attempt or such consider- 
able provocation, to reduce the offense from murder to man- 
slaughter. But if there be no such assault, no such attempt, 
or no such considerable provocation, the offense is murder; 
and manslaughter if there was an actual assault by deceased 
or an attempt by deceased to commit a serious personal injury 
on prisoner, or his brother, Charles A. Kelly, or if the de- 
ceased gave prisoner considerable provocation, and before his 
passions had time to cool and subside. If prisoner under 
such circumstances killed deceased himself, or participated 
with Charles A. Kelly under such circumstances, with a com- 
mon intent and purpose, he is guilty of voluntary manslaugh- 
ter. Examine the evidence and see whether the offense comes 
under that definition. And, go further, and see whether it 
falls under the next grade of homicide, which is involuntary 
manslaughter, and is defined by law to be “the killing of a 
human being without any intention to do so, but in the com- 
mission of an unlawful act or a lawful act. Provided always, 
that where such involuntary killing shall happen in the com- 
mission of an unlawful act, which in its consequences natur- 
ally tends to destroy the life of a human being, or is com- 
mitted in the prosecution of a riotous intent or of a crime 
punishable by death or imprisonment in the penitentiary, the 
offense shall be deemed and adjudged to be murder / 9 
So you will perceive, that the killing of a person without 
any intention whatever to do so may amount to the highest 
grade of homicide — murder, in certain cases, when the act 
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that causes death is of itself unlawful, or the death is caused 
by one in the prosecution of a riotous intent, or in the course 
of the commission of another crime which might subject the 
perpetrators to punishment by death or imprisonment in the 
penitentiary. After which you may examine by the proof 
whether it falls under the third grade of homicide, which is 
justifiable, and is defined by law to be : 1st. When the killing 
is by commandment of law in execution of public justice, as 
when an officer executes a criminal pursuant to the sentence 
of the law. 2d. In advancement of public justice, as when an 
officer in the due execution of his office kills a person who 
resists or assaults him. 3d. In self-defense, against one who 
manifestly intends or endeavors to commit a felony upon the 
person killing, or someone that he by natural ties, as kindred, 
or by legal permission, as of one under his protection, lie has 
the right to defend under the same circumstances, but the 
intent of the aggressor must be to commit a felony, which is 
defined by law to be any crime which is punishable by con- 
finement in the penitentiary or capitally. 

If the intent or endeavor of the aggressor is only to commit 
a trespass, as to beat the party, it will not justify the killing 
of the aggressor. The assault or the trespass, as above de- 
scribed on the person killing, may reduce the offense from 
murder to manslaughter, but cannot justify the killing. To 
authorize the killing and make it justifiable homicide, it must 
be an attempt to commit a felony as above described, or on the 
habitation or property of the* slayer, or against persons acting 
in a riotous and tumultuous manner. The sections of the 
Code which I have read to you relate to the right of self- 
defense, and they constitute the law which must govern you 
in the determination of this branch of the case. The right 
of self-defense is given by sections 4264, 4265 and 4266, 
against one who manifestly intends or endeavors by violence 
or surprise on the habitation, property or person of another. 
This right is limited by section 4265, which requires that the 
circumstances, to justify the killing, must be sufficient to ex- 
cite the fears of a reasonable man, and that the party killing 
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really acted tinder the influence of those fears and not in a 
spirit of revenge. And the 4267 section still further limits it 
by saying that it must appear that the danger was so urgent 
and pressing at the time of the killing that in order to save 
his own life the killing of the other was absolutely necessary, 
and it must appear also that the person killed was the assail- 
ant, or that the slayer had really or in good faith endeavored 
to decline any further struggle before the mortal blow was 
given. And section 4268 places all other instances which stand 
upon the same footing of reason of justice as those enumerated 
upon the same foundation, and holds such instances to be 
cases of justifiable homicide. 

I have been thus full and explicit in giving you the laws in 
charge concerning homicide, from the fact that it may become 
necessary for you, in making up your verdict in this case, to 
come to a conclusion, not only in reference to the acts of the 
prisoner himself, but the acts of Charles A. Kelly, and those 
acts not only in connection with deceased, but in connection 
with other parties, as of Ames and those persons who were in 
company with him. 

If the shot which caused the death of the deceased was dis- 
charged at Ames or other persons, and at the time it was so 
discharged Ames or the other persons at w r hom it was aimed, 
was endeavoring, by violence or surprise, to commit a felony 
on the habitation, property, or person of prisoner or his 
brother, and if prisoner acted under circumstances sufficient 
to excite the fears of a reasonable man, and was influenced 
by those fears and not by a spirit of revenge, and if, at the 
time the shot was fired, the danger was so urgent and pressing 
that, to save his own, or the life of his brother, Charles, the 
firing was absolutely necessary, and the shot accidentally 
missed the person or persons aimed at, and caused the death 
of deceased, without any intention on the part of John R. or 
C. A. Kelly firing it, then the prisoner was justifiable, and 
you should acquit him ; but if there was no such attempt 
to commit a felony on the habitation, property, or per- 
son of prisoner, or his brother, by any person, and there 
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was no reasonable ground to fear such an attempt and the 
danger was not so urgent and pressing that, in order to pro- 
tect his own or his brother's life, the firing of the pistol was 
absolutely necessary, or if the circumstances attending the 
firing of the pistol which caused deceased's death by prisoner, 
if he did it, or by Charles A. Kelly, if he fired it, and prisoner 
was present participating in tin* act with a common intent and 
purpose, does not place this case upon the same footing of 
reason and justice as those enumerated, he was not jus- 
tifiable. 

You will take into consideration all of the facts as proven 
by the witnesses in this ease. Scan those* facts under the rules 
which the law has prescribed for your guidance, and which 
I have given in charge to you, and say of what crime the pris- 
oner is guilty, if he is guilty of any. 

If you are satisfied beyond a reasonable doubt that tin* part 
taken by him in the acts which caused the death of Oxford 
makes him, under the law, guilty of murder, so find him. If 
voluntary manslaughter, so declare. If of either of the* grades 
of involuntary manslaughter, so let your verdict, be. If a ease 
of justifiable homicide, acquit him. If the circumstances in 
proof are such as to raise a reasonable doubt in your minds 
as to his guilt, acquit him. Though you may have no doubt 
of the guilt of Charles A. Kelly, yet if you have a 
reasonable doubt that prisoner aided or participated in the 
act of Charles with a common design or like intent, acquit him. 
But the doubt must be a reasonable doubt; it must not be as- 
sumed to be used as a pretext for acquitting the prisoner, but 
must actually exist, and must arise from such a state* of facts 
as to leave the mind in doubt on which side the truth lies — the* 
want of, or the insufficiency of testimony to produce moral 
certainty on the mind of the jury. 

When such doubts exist the humanity of the law gives the 
accused the benefit of it and acquits him. If, as to the grade of 
the offense, that is, whether it be murder or voluntary man- 
slaughter, or either of the grades of involuntary manslaughter, 
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give him the benefit of the doubt attached to that grade — 
wanting in moral certainty, and find him guilty of the next 
lower one, upon which there may be no doubt. 

If you should come to the conclusion that the prisoner is 
guilty of the offense with which he is charged, the form of 
your verdict will be: 

“We, the jury, find the accused, John R. Kelly, guilty. ” 

If you think him guilty of either of the grades of homicide, 
express in your verdict of what grade he is guilty. 

If you think that he is not guilty, say: 

“We, the jury, find the accused, John R. Kelly, not guilty.” 


THE VERDICT, 

The Jury retired, and after being out one hour, returned 
into Court the following verdict: “We, the jury, find the 
defendant, John R. Kelly, Guilty of voluntary manslaughter.” 


THE ESCAPE FROM PRISON. 

It was 3 o’clock in the morning when the Jury returned 
its verdict and the prisoner was remanded to jail to await his 
sentence, and a guard placed over the premises. About 9 
o’clock, or after the guard had been removed, John and his 
brother, Charles, who had been committed a few weeks before, 
succeeded in forcing the window of the prison, and made 
good their escape. 7 

7 Broke Jail. Charles A. and John R. Kelly, who had been con- 
victed of the crime of manslaughter on the body of David W. Ox- 
ford, broke jail on Sunday morning last. They were placed in jail 
on Saturday night last with a guard around them. The jailor, 
thinking it useless to keep the guard on duty during the day, they 
were released, and about nine o’clock in the morning the prisoners 
made their escape. The other inmates of the jail testified that it 
was not exceeding fifteen minutes from the time they commenced 
to get out until they were perfectly free, which shows the worth- 
less condition of the jail. — The Dawson Journal , of June 1, 1871. 
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“The attention of this body was called to the escape of Charles 
A. and John R. Kelly, from the county jail, on last Sabbath, by a 
special charge from his Honor, Judge Harrell, on last Monday 
morning, and orders and instructions given, and all aid offered that 
might be needed to ferret out the cause of their escape, and to look 
into the acts of the o dicers, and see if negligence on their part was 
the cause. We beg to report that we have diligently inquired into 
the matter and conscientiously labored to get evidence that would 
enable to detect a wanton ami willful violation of orders or neglect 
of duty on the part of the officers of the county, but have not been 
able so to do. We, nevertheless, believe that the jailor did not do 
his full duty. We attach no blame or censure on Mr. Kaigler, 
sheriff of the county, for willful neglect of duty, in the discharge 
of the guard around the jail in the day. We recommend that the 
proper officer of t lie county offer a reward of one thousand dollars 
for the apprehension of the parties, or five hundred dollars for 
either one of them, and respectfully suggest to his Excellency, Oov. 
Bullock, the propriety of offering a liberal reward for the appre- 
hension and delivery in any jail of the state of the said John R. 
and Charles A. Kelly.” Presentment of the Grand Jury of Terrill 
County, May Term, 1871. 

In the afternoon when Colonel Ames was found to be mortally 
wounded he made his will bequeathing $.)(), 000 to his wife and 
$100,000 to his father and brother George, and gave directions that 
the circus should go on and till all the season’s engagements. Every- 
thing was done by the citizens ot Dawson to render him comfort- 
able while in life, and after his decease a committee of the town 
council accompanied his remains to Macon, where they were in- 
terred The following letters help to explain the failure ot the 
prosecution for his killing. They were written by the Solicitor 
General to the wife and father of the victim. reply could be 
obtained to either. 

Macon, Gu., February 7, 1871. 


Mrs. C. T. Ames, New Orleans, Louisiana. 

Dear Madam: You have doubtless heard the result of the trial 
of John R. Kelly, in Terrell county last November, for the killing 
of C T Ames, your late husband. Ilis acquittal was attributed, in 
a CTeatme?su«fto the indifference manifested by the friends and 
relatives of the deceased, to the result of tl.at trial. Had they taken 
one-half the interest in the prosecution that the friends of the ac- 
cused did in the defense of that case, the result would have been 
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ing the trial, using all their efforts to ensure an acquittal. He was 
acquitted for these reasons, and not because the people of our 
state are indifferent of human life, and do not wish to see the vio- 
lators of her laws punished. 

After John R. Kelly had been acquitted, the Solicitor General 
asked to be excused from prosecuting Charles A. Kelly, on account 
of a near relationship between the wife of the accused and his own. 
On that account, the second Kelly was not tried at the same term. 
A court is to be held in that county on the first Monday in March, 
when the other Kelly will be put upon trial. In order that the laws 
may be vindicated, and the violators thereof punished, the Gover- 
nor of the State of Georgia has seen fit to appoint myself as its 
prosecuting officer, in that particular case. This has been done 
upon the recommendation of the presiding Judge: 1st, because I 
practice regularly in that court, and am extensively acquainted 
there; 2nd, because of my familiarity with the facts, by reason of 
my taking down the testimony upon the trial which has already 
taken place. It is because I have been thus appointed to represent 
the State of Georgia, and to do what in my power lies to vindicate 
her laws, that 1 now address you. 

In the trial of the other case, though a simple spectator, having 
no interest in the matter, other than such interest as was felt in 
common with every law-abiding citizen, I saw that it was unfor- 
tunate for the state that it went to trial without the evidence of 
some of Col. Ames , men, who were with him on that unfortunate 
occasion, and who witnessed the whole difficulty, from its com- 
mencement to its bloody close. All the witnesses were citizens, and 
there was a great conflict in their testimony; for while most of 
those sworn for the state, testified, that the only persons who fired 
shots on that lamentable occasion were the prisoners, others, sworn 
in behalf of the defense, were equally positive that Col. Ames had 
a pistol in his hand, held in a threatening attitude, and that some 
one of the showmen commenced the row, by firing the first shot in 
the direction of the Kellys. 

Now, what I wish is this: I want, at least, three of those men 
at the next trial, if they are upon the top of the earth; it is all- 
important that I should have their evidence; important, because 
the good name of the State of Georgia is involved; important that 
crime — one of the highest crimes known to our laws — may be pun- 
ished; important, that the memory of the dead victim of that un- 
fortunate and unnecessary affray may be washed of the stain cast 
upon it by the evidence of the former trial, which made him the 
assailant. I want as witnesses: 

1st. The treasurer of the company, who was in the ticket-wagon 
when Col. Ames left it to suppress the row at the door of the side- 
show, and, who, doubtless, witnessed the whole affair. 

2nd. The two men who were with Col. Ames, and who, the wit- 
nesses for the state testified, were assisting him to get under the can- 
vas, while . the Kellys were firing upon him and those who were 
assisting him. One of the state’s witnesses testified “that he wap 
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looking at the three; that Col. Ames was down on his left hip and 
arm, helping himself along while the other two men were assisting 
him; one of them had hold of his (Ames*) right arm, helping him; 
that Ames back was to the men firing upon him, and that the tire 
was so rapid and so near to them that he expected every moment 
to see the whole three go down under it.*’ 

I think von owe it to yourself, to the memory of your dead hus- 
band, and to the vindication of a violated law, to get these witnesses 
and send them here, so that I may have the benefit of their testi- 
mony on the next trial. If they come, I want them to report to 
me here, in Macon, by the Saturday before the first Monday in 
March (four days). I want them to come incog.; to let no one 
know their business, lest the defendant take alarm and put off his 
trial. I wish to keep them in Macon until the trial is in progress, 
and so far advanced Unit it cannot be arrested. Then, at the proper 
time, telegraph them to come down and put them on the stand, and 
thus, I think, insure a conviction. 

Hoping to hear from you soon, I remain, yours very respectfully, 

Sam’l D. Irvin, 

Solictor General, pro tern, State of Georgia. 

John Ames, Esq., Syracuse, N. Y. 

Dear Sir: I enclose herewith a rough copy of a letter T ad* 
dressed to Mrs. C. T. Ames, February 7th, last, and mailed to New 
Orleans, La.; which letter she received, but from that time to the 
present moment 1 have no response from her. That copy letter 
will inform you of my purpose in addressing her, and 1 beg leave 
to sftate in advance that 1 have the same object in thus addressing 
you. We are strangers to each other and 1 do not wish to do you 
any injustice in thought or deed. Your conduct, in connection 
with that of the woman who bore the name of your son while in 
Georgia, has been to me inexplicable. You permitted your son’s 
death to pass as if lie bad not sprung from vour loins. You had 
reasons for your course, I suppose, satisfactory to yourself, hut 
our whole people have been astonished at the utter iudifferenee 
manifested by all who were connected with that unfortunate man. 
Not one of you were at the trial of his murderers; no counsel was 
employed by you to aid in the prosecution, although he left you 
the accumulations of his life, including the proceeds of that exhi- 
bition in Dawson, which cost him his life. How could you expect 
strangers to take such an interest in the matter as to insure the 
conviction and punishment of his slayers when you wen* so remiss 
in your duty? This is the view that every unprejudiced mind must 
take of your conduct. But 1 do hope that you had good, valid, 
justifiable reasons for your course. 

At the court held on first Monday in March 1 indicted the two 
Kellys for the murder of D. W. Oxford, a citizen, killed at the 
same time. I tried C. A. Kelly on that bill of indictment, and 
convicted him of voluntary manslaughter, which is only one grade 
below murder. He had previously continued the case against him 
for the murder of C. T. Ames. He will be tried for that offense at 
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the court commencing fourth Monday in May, 22nd day of t*he 
month. I say to you, as I said to Mrs. Ames, “I must have cer- 
tain witnesses, if they are on top of the ground.” The treasurer, 
who was in the ticket-wagon, and the two men who were assisting 
your son to get under the canvas, from the fire of the assailants' 
pistols. I want you also, as the father of the murdered man, that 
1 may have, at least, the moral support of your presence, and to 
counteract the influence upon the sympathy nf the jury, occasioned 
by the presence of the gray-haired father of the prisoner. You 
can get these witnesses. You can at least afford to pay their ex- 
penses here. You can do that much, at least, for the cause of jus- 
tice and to vindicate the memory of your poor unfortunate son. 

The State of Georgia has appointed me to prosecute. I feel my- 
self, with my knowledge of the facts, fully competent for the task. 
I ask you to incur ho expense in feeing counsel. I ask for no as- 
sociate counsel; would not accept their aid if you were now to em- 
ploy them. The state will pay me for my services, and hence, all 
I ask of you, and all that is necessary for you to do, is to procure 
the witnesses I have named. I do not know their names, but you 
do, or can find them out. George Ames, your son who was along 
with the circus at that time, can find them. 

I want them to come to Macon that I may consult with them. 
Let them reach here by the 20th May; keep their own counsel, so 
that no one may know of their presence, until I choose to let it be 
known. If they have any fears for their safety (as they need not 
have), I will give them a safe-guard under the broad seal of the 
State of Georgia, and insure that they shall not be molested while 
here, and be permitted to return as soon as they have testified in 
the case. 

In conclusion, permit me to say in all kindness, that you must 
not treat this request with the indifference that woman has mani- 
fested towards the one addressed to her; if you do, the United 
States shall ring with the infamy of a father who would not do 
anything to bring the murderer of his son to justice, when that 
son upon his dying bed bequeathed to that father the means which 
would have enabled him to accomplish that purpose without feel- 
ing the outlay. 

Hoping to hear from you soon, and craving your pardon if I 
have said anything to wound your feelings, I remain, yours truly, 

Sam’l D. Irvin, 

Prosecuting officer for the state, in said case. 

P. S. Conviction is certain, with the evidence I am seeking. 

S. D. L 




THE TRIAL OF THOMAS WARD FOR THE 
KILLING OF ALBERT ROBINSON, 

NEW YORK CITY, 1823. 

THE NARRATIVE. 

In the busiest part of New York City, nearly a century 
ago, people were returning home from their work in the 
twilight, and the streets were crowded with carts and 
wagons. A pedestrian at a crossing, evidently thinking 
that a cart was going to be driven over him seized the horse 
by the head, which caused it to turn suddenly, almost throw- 
ing the cartman, Ward, into the street. lie recovered him- 
self, seized a heavy stick which was in the cart and threw it 
at the pedestrian. It missed him, but he picked it up and 
was about to attack Ward with it when the latter jumped 
from his cart, wrested it from his hand and struck him over 
the head with it. The man fell to the ground unconscious, 
and a few days later died from the effects of the blow. Tried 
for manslaughter, the cartman was acquitted, the jury tak- 
ing the view that the blow was struck in self defense. 

TIIE TRIAL. 1 

In Court of General Sessions of Sew York City , November, 

1823 . 

Hon. Richard Riker , 2 Recorder. 

November 18. 

The Prisoner was charged in an indictment for manslaugh- 
ter, with having wilfully and feloniously killed Albert 
Robinson, by a blow inflicted on the 17th of October last, 
on his temple, by the rung of a cart. 

Ward was a young man of good appo#r,9/?M j/rd 

1 New York City Hall Recorder. See 1 Am. St. Tr. 61. 

2 See 1 Am. St. Tr. 361. 
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able deportment, apparently about twenty-six years of age, 
and by occupation a cartman. 

Hugh Maxwell * District Attorney, for the Prosecution. 

John L. Graham , * Dr. John A. Graham , 3 4 * 6 Wm. M. Price, and 
John Anthon / for the Prisoner. 

Mr. Maxwell opened the case and made an exposition of 
the facts he expected to prove, and of the law as applicable 
to them. 


THE WITNESSES FOR THE PEOPLE. 


Dr. Marinus Wills I, Jr. Am 
n surgeon of the New York Hos- 
pital, to which the deceased was 
taken; examined the head of 
Robinson; found little evidence 
of serious injury on the exter- 
nal part of it. There were symp- 
toms, however, of a compres- 
sion of the brain, and there was 
a bruise over the right eyelid, 
extending from above the tem- 
ple, about three inches down up- 
on the cheek, which might have 
been produced by a blow. He 
was brought in on the evening 
of Saturday and on Sunday 
evening the operation of tre- 
panning w r as performed by Dr. 
Mott. The skull was found to 
be fractured, but not so badly 
but the patient, had no other in- 
jury existed, might have recov- 
ered by the application of ordi- 
nary remedies. His death, about 
three on Monday morning, was 
occasioned, not by the fracture, 
but by the rupture of a blood- 


vessel, the artery of the dura 
mater, and the extravasation of 
blood on the brain. Relieve the 
blow occasioned the death. 

Peter Bogert. Am a cartman. 
Was returning home on the eve- 
ning of the affray between six 
and seven o'clock, not very dark, 
but the lamps were lighted. Three 
carts were passing down Cham- 
bers street; the first Ward’s, 
the second Fash's, and the third 
mine. Observed Robinson pass- 
ing down the flagging, which is 
laid transversely from the cor- 
ner of Chamber and Chapel to 
the east side of Hudson street. 
He had a tin kettle in his hand, 
and was going the same way 
with Ward. About two feet of 
Ward's cart (who was upon a 
walk), he turned around and 
seized his horse by the head with 
his left hand. The horse sprung 
from him and turned upon the 
side walk, nearly throwing 
Ward from his cart. Ward was 


3 See 1 Am. St. Tr. 62. 

4 Graham, John Lorimer. (1797-1876.) Born London, England. 
Son of Dr. John A. Graham, who early in the nineteenth century 
was a practitioner in the New York Criminal Courts. Studied law 
with Judge Reeve, of Litchfield, Conn. Called to the bar, 1821. Be- 
came wealthy in the practice of his profession. Regent State Uni- 
versity, 1834. Postmaster New York City, 1840-1844. 

B See Note 4. 

6 See 2 Am. St. Tr. 787. 
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very near the side walk at the 
time, and lie was turning: into 
Chapel street, and deceased into 
Hudson street, where those 
streets form an acute angle, the 
further they advance, the less 
they were incommoded hv each 
other. When Robinson took 
hold of the horse's bridle. Ward 
laid hold of his monnehie 7 and 
threw it at him. The monachie 
did not hit deceased; but lie 
picked it up, drew it across his 
shoulders with both hands in a 
threatening attitude towards 
Ward, as if he intended to 
strike him. Ward's cart, how- 
ever, had at this time so far ad- 
vanced that he was not within 
striking distance. Almost simul- 
taneously, Ward stopped his 
horse, stepped to the tail of his 
cart, sprang from it towards 
Robinson, and, in a scuffle, wrest- 
ed the monachie from his hand, 
shoved him back a foot or two, 
and with both hands hold of the 
instrument, knocked him down 
with it by a. blow on the right 
side of the head. At t lie mo- 
ment of striking, Ward said 
“You damn’d son of a bitch, a 
little more and you would have 
thrown me from my cart !” The 
word and the blow seemed to- 
gether; never knew an affray 
more rapid from its commence- 
ment to its conclusion. It 
seemed the transaction of a mo- 
ment. Robinson fell, and Ward 
jumped upon his cart, taking 
the monachie with him, passed on 
about twenty-five feet, then 
stopped, hooked his wheel, and 
came hack; but seeing Mr. Ry- 


der with the man up, he again 
mounted his cart and rode off. 

C r oss-examined . . I knew 
neither Ward nor Robinson pre- 
vious to the transaction. Ward 
had a leather trunk and a roll 
of carpeting on his cart at the 
time. Deceased had no offens- 
ive weapon, but was in no dan- 
ger from Ward’s horse which 
when seized was quite restive. 
When Ryder took up the de- 
ceased, he called him by name, 
and also spoke to prisoner, and 
said, “Ward! for shame! you 
ought not to strike a man so.’* 
Could not say whether Robin- 
son was intoxicated or not, nor 
for wlint reason he seized the 
horse. He was knocked down by 
the side of my curt; very quick; 
the whole was almost one act. 
Robinson picked up the inon- 
achie by the wheel; he was a 
stouter man than Ward. 

Daniel Fash. Am a cart man; 
was following Ward's cart at 
the time of the affray; confirm 
the statement made by Bogert; 
saw the monachie thrown at 
Robinson by Ward. It flew 
over his head about two feet. 

Cross-examined. Remained at 
the place until Mr. Ryder had 
raised up deceased. The bat of 
deceased was not struck off by 
the blow. As 1 was going down 
Hudson street and Waril down 
Chapel, it brought Robinson be- 
tween our carts, but the further 
off a> they progressed, as the 
streets diverged in different di- 
rections. 

Richard G. Ryder. Am a cart- 


* Monachie is a Dutch word and was explained In mean a fore 
rune of the cart to which the lines were occasionally made fast, 
about three feet long, three inches by two and a halt m 
the bottom, and lessening almost to a point at tlie top, usually ina ie 

of oak or hickory. 
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man; came up just at the time 
Robinson held the monachie in 
his hand in an attitude of hos- 
tility to Ward. Saw Ward 
strike with the stick. It was but 
one blow. The man fell and I 
jumped off to his relief. Found 
it was Robinson , whom I knew, 
and seeing that the person who 
struck him was prisoner, whom 
I also knew, I cried, “shame” to 
Ward. Robinson laid lifeless as 
a log, and totally insensible. 
Ward moved off a few feet, 
where he remained. I raised up 
deceased and asked him if he 
knew me. He nodded assent ; 
helped him across the street, 
washed the blood from his face 
and at the instance of a young 
gentleman who came up, bathed 
his wounds with spirits. De- 
ceased then jumped upon his 
feet, refused to be carried home 
by me on my cart, jerked away, 


and said he could go home alone. 
Acted as if he was intoxicated, 
for he went down Chambers 
street, which was not his way 
home. Had known deceased 
twelve or fourteen years. Heard 
Ward only say in reply to my 
statement that a cartman had 
struck deceased with a rung of 
his cart, that “it was not with 
his rung but with his monachie.” 
Ward gave no indications of re- 
gret. Have known him about 
eighteen months; consider him a 
mild and worthy man. Robin- 
son formerly drove a cart. He 
did not speak until his head had 
been washed in spirits. 

Dr. Willet (re-called). A piece 
of fractured bone was removed. 
The rupture of the blood vessel 
could not have been occasioned 
by the trepanning for the blood 
on the brain was not only ex- 
tra vasated, but coagulated. 


THE DEFENSE. 


Robert Castle. Deceased ap- 
peared to be intoxicated in the 
afternoon of the affray. Peter 
Nodine and Joseph Archer, tes- 
tified that he was a bad tem- 
pered man, passionate, per- 
verse, and occasionally intem- 
perate. 

Ralph Olmstead, Robert Hys - 
lop, Rufus L. Lord, Henry Hep- 
bum, Charles Squire , Calvin W. 
Howe, and Allen C. Lee all mer- 
chants in the city had been ac- 
quainted with the prisoner for 
three years past; he had uni- 
formly manifested a mild and 
amiable disposition, rather timid 
than quarrelsome, and more dis- 
posed to yield than rigorously 
to assert his rights. He was uni- 
formly temperate, courteous 
and obliging, industrious and 


honest, and supported by his la- 
bor a mother and two or three 
sisters. 

Dr. Jeremiah D. Frtwler. Live 
at Mount Pleasant, the birth- 
place of prisoner; had known 
him about seventeen years, and 
from a boy. His disposition 
had always appeared to be mild 
and good, and his connections in 
Westchester were respectable. 

Robert K . Foster. Have known 
prisoner from 1810 to 1816, dur- 
ing which time he was an ap- 
prentice to me. He possessed 
the best disposition of any ap- 
prentice I ever had. Am a 
shoemaker; prisoner served out 
the full time of his engagement 
without indentures. 

Dr. Richard L. Walker. Con- 
sider trepanning a dangerous 
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operation. Patients often die 
from the inflammation occa- 
sioned by it who might have re- 
covered from the injury it was 
intended to remedy. The conc- 
iliated blood, referred to by Dr. 
Willet might have been occa- 
sioned by exposure to the air, 
nor would its coagulation pre- 
vent it from being absorbed. 
Cannot decide with certainty, 
even had 1 performed the opera- 
tion myself, whether the death 
was occasioned by the monuchie 


or by the trepanning. Did not 
see the patient. Have known a 
rupture of a blood vessel from 
extreme passion. Persons of vi- 
olent temper are liable to ap- 
oplexy from a surcharge of blood 
to the head. 

Dr. Valentine Mott. Per- 
formed the operation of trepan- 
ning the deceased in the hos- 
pital; his head was broken and 
his death was occasioned by the 
injury, and not by the trepan- 
ning. 


Mr. Anthon anil Mr. Price addressed the jury, stating 
the laws of manslaughter and self defense as set out in the 
books. 

Dr. Graham. Gentlemen of the Jury: The Almighty, of 
his infinite goodness, has given to one man ten talents, to 
another five talents, and to a third one talent. If 1 were to 
bury my talent in the* earth, or lock it up cm this occasion, 
I should not only do great injustice to the prisoner at the 
bar, but should also consider myself as sinning against the 
bounty of Providence. Therefore, ns one of the counsel 
for the prisoner, 1 shall now have the honor of addressing 
you in his behalf. 

The prisoner is indicted for the crime of manslaughter, 
in causing the death of Albert Robinson, by giving him a 
blow on the right side of the head with a stick attached 
to his cart, commonly called a monachie, on the evening of 
the 17th of October now last ; to which charge the prisoner 
has pleaded not guilty, and put himself upon God and you, 
gentlemen of the jury, for trial. 

I congratulate the prisoner and the public, that the con- 
stitution and laws have wisely placed in your hands the 
trial of this cause: knowing, as I do, the character of our 
New York jurors being proverbial for wisdom and sound 
discretion— lovers of liberty, humanity, and justice, and, 
generally speaking, men possessing undeviating integrity, 
and of high and delicate honor. 
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Having, with great deliberation, examined and consid- 
ered the law and the facts — the principles which ought to 
govern in this case, and the tribunal which is to decide the 
fate of the prisoner, I have made up my opinion and fear 
not the final results. Of the law, as well as of the facts, 
you are the judges, and I shall draw on you, for my client, 
your verdict of acquittal. As discreet men, jurors, you will 
always pay the greatest deference and respect to what may 
fall from the lips of a learned judge, especially when it 
comes from one whose life has been devoted to philosoph- 
ical and juridical studies; but remember, that the greatest 
lawyers and the greatest judges often differ in opinion, as 
much as in their looks, on the subject of homicide, which 
by the books is divided into three kinds, justifiable, excus- 
able, and felonious. I contend, that instead of the prisoner 
having been guilty of manslaughter, as charged in the in- 
dictment, the act is excusable homicide, se dcfendendo, or 
in self defense. 

To establish my defense for the prisoner, I shall confine 
myself principally to the law and the facts, since eloquence 
is necessary to defend a bad cause, and a good one may 
easily be supported by the logic of common sense, and the 
rhetoric of unstudied expression. Gentlemen, time, place 
and provocation, are all important in the investigation; 
thereupon hangs the very gist of this indictment; and this 
case, like all others, must stand or fall on its own merits. 
The learned counsel associated with me have read to you 
the law from Blackstone, Hale’s Pleas of the Crown, East’s 
Crown Law, and some other authorities which ought to 
govern in this case. I subscribe fully to the doctrine by 
those gentlemen so ably, forceably, and eloquently con- 
tended for, whatever may be the opinion of the court to 
the contrary. 

Let me call your attention to the two great laws of 
human society, from whence all the rest derive their course, 
force, and obligation; they are those of Equity and Self- 
Preservation; by the first, all men are bound alike not to 
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hurt one another; hv the second, all men have a right to 
defend themselves. The civil law says, “It is a maxim of 
the law, that whatever we do in the way, and for the ends 
of self defense, we may lawfully do." This principle of 
the civil law has been fully recognized in the fifth section of 
of the act, passed the 14th of February, 1787, by our leg- 
islature, declaring that persons killing in self defense, or 
by misfortune, shall be therefor fully acquitted and dis- 
charged. 

All the laws of society are entirely reciprocal, and no 
man ought to be exempt from their force; and whoever 
violates this primary law of nature, ought by the law of 
nature be destroyed. Tie who observes no law forfeits all 
title 1o the protection of law. It is wickedness not to de- 
stroy a destroyer, and all the ill consequences of self de- 
fense are chargeable upon him only who accasioned them. 
To allow a license to any man to do evil, with impunity, is 
to make vice triumph over virtue, and innocence to prey to 
the guilty. The law of nature does not only allow us, but 
obliges us to defend ourselves. It is our duty, not only to 
ourselves, but to society. If we suffer tamely a lawless 
attack upon our person, property, and fortunes, we en- 
courage it, and involve others in our doom. And Cicero 
says, “He who does not resist misehief when he may, is 
guilty of the same crime, as if he had deserted his parents, 
his friends, and his country.” So that the conduct of my 
client, in defending his person and his property against the 
unlawful and wicked attack of the deceased, is, 1 contend, 
excusable homicide in self defense, by all laws human and 
divine. 

Again; the motive from which an action springs ought 
never to be overlooked, and it would be against natural 
justice to condemn a man to punishment for what is owing 
rather to his misfortune than his fault. The prisoner could 
have had no motive but merely to defend himself and his 
property. The deceased, a total stranger to him, seized 
his horse by the head and stopped him on the public high 
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road when my client was in the peace of God, in the peace 
of the people of the state of New York, and about his law- 
ful business This is a very important fact, and calls for 
the most serious consideration; and it ought to be most 
carefully weighed by every juror on the panel. Suppose 
either of you, gentlemen, had been stopped on the high 
road, just at the dusk of the evening, by a stranger, as was 
the prisoner by the deceased — your property seized by 
force — your person most greviously insulted and injured, 
and you had no alternative but to submit to the insult and 
outrage, or by defending yourself and property against 
the mischief intended you? Your own good sense, and 
knowledge of cause and effect, will instantly give the 
answer. 

The counsel who preceded me in summing up this cause, 
having gone minutely into the testimony, I shall not tres- 
pass on your time by recapitulating the evidence, as the 
same must be fresh in your minds. I w’ould ask, then, can 
you consign to a state’s prison, for years, a worthy citizen, 
who, unfortunately, to save himself and his property from 
destruction, was driven of necessity to give the blow which 
has since proven the death of a man whom the prisoner be- 
lieved at the time, was a lawless desperado? The prisoner 
deeply laments the deceased; but he feels no remorse — no 
disquieting dread of God or man, because his conscience 
whispers to him that what he did on that occasion was only 
in self defense. 

The honorable the district attorney, in withholding from 
the jury the examination of the prisoner taken in the po- 
lice immediately on his arrest, I must say, notwithstand- 
ing my friendship and esteem for that gentleman, does not 
comport with my idea of justice and humanity; and to my 
mind, it is self-evident Mr. Maxwell intends to press all sail 
that he possibly can to convict the prisoner. I therefore 
most earnestly request of you to banish from your ears the 
charms of his eloquence,, and with your oaths upon your 
consciences, make to this tribunal and your God, your sol- 
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emn verdict. Gentlemen, in the name of your own interest 
— your own honor — ami your own glory, 1 call upon you, 
by your verdict, to pronounce judgment on yourselves, be- 
cause a singular misfortune may some day, by the provi- 
dence of God, happen to some of you. If the authorities 
and arguments my learned associates and 1 have used have 
not been convincing, you would not be convinced though 
one should arise from the dead, .Justice and humanity re- 
volt at the idea of a verdict of guilty against the prisoner; 
and should you, by your verdict, pronounce the horrible 
word guilty, I should blush over this departure from those 
characteristic features of moral rectitude in the gentlemen 
who fill the panel, and tremble at the impending vengeance 
which awaits your future destiny. 

Mr. Maxwell argued in behalf of the people. 

The Recorder charged the jury, in which the prominent 
facts were recapitulated, and the law relative to manslaughter, 
and the distinction between it and chance medley in self de- 
fense, was stated and explained with precision and perspi- 
cuity. 

The Jury , in about two hours, returned a verdict of Not 
Guilty. 
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